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(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  M^  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  District— CkkroUj  C.  Booos Fairfield. 

Second  District— J ames  B.  Ricks Taylorville. 

Tliird  District— J acob  W.  Wilkin Danville. 

Fourth  District— Joseph  N.  Carter. Quincy. 

Fifth  District— John  P.  Hand Cambridge. 

Sixth  District— James  H.  Cartwrioht Oregon. 

Seventh  District— Ben jamin  D.  Magruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Wilkin  is  the  present  Chief 
Justice. 

CLERKS. 

Christopher  Maker,  Northern  Grand  Division,  158  Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Oliver  J.  Page,  Southern  Grand  Division,  Metropolis. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 

(iii) 


iv  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courte  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

REPORTER. 

Martin  L.  Newell Springfield.. 


FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk — Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

Francis  Adams,  Presiding  Justice,  Ashland  Block,  Chicago. 
Nathaniel  C.  Sears,  Justice,  Ashland  Block,  Chicago. 
Thomas  Q.  Windes,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Henry  M.  Shepard,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice.  Ashland  Block,  Chicago. 
Arba  N.  Waterman,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

Harry  Higbee,  Presiding  Justice,  Pittsfield. 
Dorrance  Debell,  Justice,  Joliet. 
John  D.  Crabtree,  Justice,  Dixon. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court, 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk — W.  C.  Hippard,  Springfield. 

Benjamin  R.  Burroughs.  Presiding  Justice,  Edwardsville. 
Francis  M.  Wright,    Justice,  Urbana. 
Oliver  A.  Harker,  Justice,  Carbondale. 

*  This  court  i?  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2. 1897. 
Hurd's  Statute,  1897,  508,  Laws  of  1897, 185. 
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FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  tne  fourth  Tues- 
days in  February  and  August. 
Clerk — Frank  W.  Havill,  Mount  Vernon. 

James  A.  Creightok,  Presiding  Justice,  Springfield. 
Hiram  Bigelow,  Justice,  Galva. 
Nicholas  E.  Worthington,  Justice,  Peoria. 


(3)  CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph  P.  Robarts,  Cairo. 
Oliver  A.  Harker,  Carbondale. 
Alonzo  K.  Vickrrs.  Vienna. 

Second  Circuit — The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  Carmi. 
Enoch  E.  Nbwlin,  Robinson. 

Third  Circuit,— The  counties  of  Randolph,  Monroe,  St  Clair,  Madfeon, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville. 
Martin  W.  Schaefer,  Belleville. 
William  Hartzell,  Chester. 

Fourth  Circuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit.— -The  counties  of  Vermilion,  Edgar,  Clark,  Cumber* 
land  and  Coles. 

JUDGES. 

Henry  Van  Sellar,  Paris. 
Ferdinand  Bookwalter,  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit.— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma* 
con,  DeWitt  and  Piatt. 

JUDGES. 

Francis  M.  Wright,  Urbana. 
Edward  P.  Vail,  Decatur. 
William  6.  Cochran,  Sullivan. 
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Seventh   Circuit— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit.— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,    Quincy. 
Harry  Higbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit— -The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

judges. 

Leslie  D.  Puterbaugh,  Peoria. 
-•Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  EL  Moffett,  Paxton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 

Dorrance   Dibell,  Joliet. 
Robert  W.  Hilscher,  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy. 

judges. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton, 
Samuel  C  Stough,  Morris. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

judges. 

Hiram  Bigelow,  Galva. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

judges. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  CarrolL 
James  S.  Baume,  Galena. 

*  Died  at  Lacon,  Ills.,  April  15, 190L    Office  vacant. 
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Sixteenth  Circuit.— The  counties  of  Kane,  Da  Page,  De  Kalb  and 
KendalL 

JUDGES. 


Henry  B.  Willis,  Elgin. 

\fy< 

George  W.  Brown,  Wheaton. 


Charles  A.  Bishop,  Sycamore. 


Seventeenth  Circuit.— -The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  G.  Garver,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex~officio,  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerk— John  A.  Cooke,  County  Building,  (Chicago. 

judges. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Nekly, 

Elbridgk  Hanecy,  Frank  Baker, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 
Clerk— John  A.  Linn,  County  Building,  Chicago. 

JUDGES. 

Theodore  Brentano,  Arthur  H.  Chetlain, 

Henry  M.  Shepard,  Henry  V.  Freeman, 

Philip  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farlin  Q.  Ball, 

Jonas  Hutchinson,  '  Joseph  E.  Gary, 

Axel  Chytraus,  Marcus  Kavanagbu 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wore  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  111.  497.)* 

THE  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judge.       Francis  Brandeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Russell  P.  Goodwin,  Judge.         Wm.  Fletcher  Fowler,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hemenover,  Judge.  A.  T.  Atwater,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 

i. 
Russell  P.  Goodwin,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
James  F.  Hughes,  Judge.  T.  M.  Lytle,  Clerk. 


*  The  act  in  relation  to  courts  of  record  in  cities.  Par.  240  of  Ch.  37,  Hard's  R.  SM 
1899.  gives  city  courts  jurisdiction  in  probate  matters.  MoKinstry  ▼.  Elliott,  89  111. 
App.  599. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  70,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate.    (Laws  1881,  72.) 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Carl  E.  Efler. Adams Quincy. 

Wm.  S.  Dkwey Alexander Cairo. 

Joseph  Story. Bond Greenville. 

Wm.  C.  DeWolf.  Jr Boone Belvidere. 

R  E.  Vandeventer Brown    ML  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Wingert Carroll ML  Carroll. 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley Champaign .'. . .  Urbana. 

•Rufus  M.  Potts Christian Taylorville. 

J.  C.  Perdue Clark. Marshall. 

John  R.  Bonney Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah. Coles Charleston. 

Orrin  N.  Carter. Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

Ausby  L.  Lowe  . . Crawford Robinson. 

Ellas  McPherson Cumberland ...  Toledo. 

William  L.  Pond DeKalb . , . . , Sycamore, 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas. Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L. Wright Effingham Effingham. 

Geo.  T.  Turner Fayette. Vandalia. 

Alexander  McElroy Ford Pax  ton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown. 

David  F.  Kino Greene Carrollton. 

A.  R.  Jordon Grundy Morris. 

Chas.  B.  Thomas Hamilton. McLeansboro. 

Chellis  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner. Henry  ., Cambridge. 

Frank  Harry Iroquois Watseka. 

Robert  J.  McElvain Jackson Murphysboro. 

I.  D.  Shamhart. Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slaten Jersey Jersey  ville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

W.  Y.  Smith Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkville. 

Philip  8.  Post Knox Galesburjc. 

DeWitt  L.  Jones Lake Waukegan. 
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JUDGES.  COUNTIES.  COUNTY  BEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J. . . .  LaSalle Ottawa, 

Jasper  D.  Madding Lawrence Lawrenceville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickhan Livingston Pontiac. 

Donald  McCormick Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefe Macoupin Carlinville. 

Wm.  P.  Early Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

James  A.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

William  J.  Franklin McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

Roland  A.  Russell McLean Bloomington. 

Frank  E.  Blane Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMurry Montgomery Hillsborb. 

Charles  A.  Barnes. Morgan Jacksonville. 

John  D.  Purvis Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria   Peoria. 

M.  M.  Bassett,  Pro.  Judge. . .  Peoria Peoria. 

R.  W.  S.  Wheatley Perry PinckneyviUe. 

F.  M.  Shonkwiler % . .  Piatt Monticello. 

B.  F.  Bradburn Pike Pittsfield. 

Wm.  A.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Mound  City, 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

Lucian  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  Righter Shejby Shelbyville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin St.  Clair Belleville. 

Wm.  N.  Cronkrite Stephenson Freeport. 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds Wabash Mt.  CarmeL 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

L.  E.  Sunderland Wayne Fairfield. 

John  N.  Wilson White Carmi. 

Henry  C.  Ward Whiteside Morrison. 

Albert  O.  Marshall Will Joliet. 

Wiley  F.  Slater, Williamson Marion. 

Rufus  C.  Bailey Winnebago Rockford. 

Thomas  Kennedy. Woodford Eureka. 


TABLE  OF  CASES  REPORTED. 


A 

Ackerstadt  v.  Chicago  City  Ry.  Co ISO 

Adack  et  al.  ate.  Himrod  Coal  Co 1 

Aland  ate.  I.  C.  R.  R.  Co 428 

Allen  ate.  McEee 147 

American  Exchange  Nat  Bank  v.  Thuetnmler *  622 

American  Refrigerator  T.  Co.  v.  Chilton 6 

Antrim  ate.  Jones 93 

Argile  et  al.  ate.  Burdette 171 

Arnold  v.  Pfaff 461 

Ashland  Block  Ass'n  y.  Edward  Thompson  Co 501 

Atwood  v.  Whittemore 294 

B 

Balkwill  ate.  Suburban  R.  R.  Co 464 

Barkman  v.  Barkman 440 

Barnard  &  Leas  Mfg.  Co.  ate.  Ware 498 

Barslow  ate.  Illinois  Central  R.  R.  Co 206 

Bartle,  A  dm,  ate.  Illinois  Central  R.  R.  Co 57 

Bassert  v.  Lawrence 591 

Beidler  ate.  Salter 480 

Bennet  v.  Gilbert 505 

Bibbins  v.  City  of  Chicago 819 

Blackwell  ate.  Tilden 605 

Bloomington  Canning  Co.  v.  Union  Can  Co 62 

Board  of  Directors  Chi.  Theo.  Sem.  v.  Chi.  Veneer  Co 492 

Board  of  Trade  et  al.  ate.  Christie-Street  Com.  Co .' 229 

Board  of  Trade  et  al.  v.  Riordan 298 

Boecker  ate.  Garden  City  Wire  Spring  Co 96 

Braun  &  Fitte  ate.  Fitz  Simons  &  Connell  Co 533 

Brecher,  Adm,  etc.,  v.  Ehlen 369 

Bright  v.  Kenefick 187 

Burdette  v.  Argile  et  al 171 

Burgess  ate.  North  Chicago  St.  R.  R.  Co 837 

Burke  et  al.  ate.  United  States  Express  Co 29 

Butler  Ballast  Co.  v.  Hoshaw 68 

c 

Cahi!l  v.  Madison 216 

Campbell,  Adm.,  v.  City  of  Clinton 48 

(xi) 


xii  Appellate  Courts  op  Illinois. 


Carr  v.  Keeley  Brewing  Co 225 

Casey  v.  Jordan. 405 

Cass  and  Morgan  Counties  ate.  Hoffner 49 

Charleston,  City  of,  v.  Moore  et  al 51 

Charleston,  City  of ,  v.  Wiley  et  al.. 53 

Chicago,  City  of,  r.  Elinkert 524 

Chicago,  City  of,  ate.  Bibbins a 319 

Chicago,  City  of,  ate.  Cram 199 

Chicago,  City  of,  v.  Hannon. . 143 

Chicago,  City  of,  ate.  Walsh ' 811 

Chicago,  City  of,  ▼.  Weber.  .-* 561 

Chicago  City  Ry.  Co.  ate.  Ackerstadt •. . .  180 

Chicago  City  Ry.  Co.  v.  Olis,  Adm 823 

Chicago  General  Ry.  Co.  v.  Ktiz,  use  of,  etc 277 

Chicago  General  Ry.  Co.  v.  Novaeck 178 

Chicago  General  Ry.  Co.  v.  McNamara 188 

Chicago  North  Shore  St.  Ry.  Co.  v.  Payne 466 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Oswald 688 

Chicago  Title  &  Trust  Co.  et  al.  ate  Roby 879 

Chicago  Veneer  Co.  ate.  Directors  Theological  Seminary 492 

Chicago  &  Alton  R.  R.  Co.  v.  Davis 54 

Chicago  &  W.  I.  R.  R.  Co.  v.  Cogswell 127 

Chichocky  ate.  Prussian  National  Insurance  Co 168 

Chilton  ate.  American  Refrigerator  T.  Co 6 

Christie  St  Commission  Co.  v.  Board  of  Trade  et  al 229 

Christman  ate.  Peck  et  al. 435 

City  of  Charleston  v.  Moore  et  al. 51 

City  of  Charleston  v,  Wiley  et  al 58 

City  of  Chicago  ate.  Bibbins 819 

City  of  Chicago  ate.  Cram 199 

City  of  Chicago  v.  Hannon 148 

City  of  Chicago  v.  Klinkert. 524 

City  of  Chicago  ate.  Walsh 311 

City  of  Chicago  v.  Weber 561 

City  of  Clinton  ate.  Campbell,  Adm 43 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Lawler,  Adm 86 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Munsell 10 

Clinton,  City  of,  ate.  Campbell,  Adm 43 

Cogswell  ate.  Chicago  &  W.  I.  R.  R.  Co 127 

Cohn  ate.  West  Chicago  Masonic  Association 333 

Collins  ate.  Wolf 5 x g 

Coultasate.  Dolbeare * ..., 55 

Cram  v.  City  of  Chicago. 199 

Curran  ate.  Illinois  Central  R.  R.  Co ; !32 

D 

Davis  ate.  Chicago  &  Alton  R.  R.  Co 54 

Dempsey  v.  Lancaster. m 33 

Deutech  Roemisch  Katholischer  Central  Verein  v.  Lartz. 255 


Table  of  Cases  Reported,  xiii 

Devens  et  aL  v.  Normal  Park  Association 814 

Directors  Theological  Seminary  v.  Chicago  Veneer  Co 493 

Dolbeare  v.  Coultas , 55 

Doyle  ats.  Robeon 281 

Duppler  v.  The  People 698 

E 

Eckberg  ats.  Johnson 684 

Edward  Thompson  Co.  ate.  Ashland  Block  Ass'n 501 

Eggleston  v.  Hadfield 481 

Ehlen  ats.  Brecher,  Adm.,  etc 369 

Evans  ats.  Werner,  et  al 868 

F 

Farquharson  v.  United  Typewriter  &  S.  Co. 850 

Fay  v.  Slaughter Ill 

Fidelity  &  Casualty  Co.  t.  Oehne 117 

FitzSimons  &  Connell  Co.  v.  Braun  &  Fitts. 583 

Flanagan  v.  Means  et  al 862 

Freeman,  Exr.,  etc.,  ats.  Walker. 857 

G 

Garden  City  Wire  Spring  Co.  v.  Boecker 96 

George  Green  Lumber  Co.  v.  Nutriment  Co 842 

Gilbert  ats.  Bennet 505 

Glay  ▼.  The  People 598,  602 

Goodman  v.  Turner 580 

Gorman  v.  Tidholm 871 

H 

Hadfield  ats.  Eggleston 481 

Hale  ata.  People's  Gas  Light  &  Coke  Co 406 

Halverson  ats.  Rehm 627 

Hammerl  ats.  Supreme  Lodge  Knights  of  Pythias 164 

Hannon  ats.  City  of  Chicago 143 

Hayes  ats.  Strickland  Wine  Co ( 476 

Herman  v.  North  Chicago  Street  R.  R.  Co 465 

Heminway  &  Sons  Silk  Co.  v.  Porter 609 

Henry  v.  Jewett  et  al 667 

Hillats.  Kelly ville Coal  Co 89 

Htmrod  Coal  Co.  v.  Adack  et  a) 1 

Hirsch  ats.  Northwestern  Iron  &  Metal  Co 579 

Hoffner  v.  Cass  and  Morgan  Counties 49 

Holliday  v.  Tuthiil 424 

Holmes  ats.  Laughlin 464 

Hoshaw  ats.  Butler  Ballast  Co 68 

I 

Illinois  Central  R.  R.  Co.  v.  Aland 428 

Illinois  Central  R.  R.  Co.  v.  Barslow 206 


xiv  Appellate  Courts  op  Illinois. 

Illinois  Central  R.  R.  Co.  v.  Bartle,  Adm'x 57 

Illinois  Central  R.  R.  Co.  v.  Curran 182 

Illinois  Steel  Co.  ate.  Wierzbicky 400 

J 

Jakl  v.  Pavlik,  use  of,  etc 868 

James  et  al.  ate.  Pringle 13 

Jennings  v.  Jennings 26,  72 

Jewett  ats.  Henry 667 

Johnson  v.  Eckberg 634 

Johnson  v.  Pietsch 459 

Johnson  v.  Prosperity  L.  &  B.  Ass'n  et  al 260 

Jones  v.  Antrim 93 

Jordan  ats.  Casey 405 

Joyce  v.  Spafford 554 

K 

Keeley  Brewing  Co.  ats.  Carr i 225 

Kellyville  Coal  Co.  v.  Hill 89 

Kellyville  Coal  Co.  v.  Yehnka 74 

Ktnefick  ats.  Bright 137 

Kennett  ats.  Smith 331 

Kinsey  ats.  Zimmerman 484 

Kleckaats.  West  Chicago  St.  R.  R.  Co 346 

Klinkert  ats.  City  of  Chicago 524 

Knights  of  Pythias  v.  Hammerl 164 

Knollin  ats.  Scaling 443 

Konow  v.  The  People 598 

Kriz,  use  of,  etc.,  ats.  Chicago  General  Ry  Co 277 

L 

Lancaster  ats.  Dempsey 38 

Lanyon  v.  Michigan  Buggy  Co 243 

Lartz  ats.  Deutsch  Roemisch  Katholischer  Central  Verein 255 

Laughlin  v.  Holmes 464 

Lawler,  Adm.,  ats.  Cleveland  C.  C.  St.  L.  Ry.  Co 36 

Lawrence  ats.  Bassett 591 

Lehigh  ats.  World's  Columbian  Exposition  Co 433 

Leroy  Payne  Co.  v.  Van  Evra 856 

Love,  Impleaded,  etc.,  v.  The  People,  use  of,  etc 237 

M 

Madison  ats.  Cahill 216 

Masury  &  Son  v.  Westwater  &  Co 30 

McCormick  Harvesting  Machine  Co.  ats.  Peck 586 

McDonald  ats.  The  South  Chicago  City  Ry.  Co 612 

McFadden  v.  Sollitt  et  al 271 

McGuinness  et  al.  ats.  Thomas  et  al 248 


Table  of  Cases  Reported.  xv 


McKechney  v.  Redmond 470 

McKee  v.  Allen 1 47 

McKinley  ate.  Warren  Co-  Agricultural  Society 664 

McNainara  ate.  Chicago  General  Ry.  Co 188 

McRae  et  aL  v.  Murdoch-Campbell  Co 105 

Means  et  a),  ate.  Flanagan 86'3 

Meissler  v.  Meissler 890 

Michigan  Buggy  Co.  ate.  Lanyon 243 

Minkota  Milling  Co.  ate.  Pieser 595 

Monegan,  Adm.,  ate.  Wabash  R  R.  Co 82 

Moore  et  al.  ate.  City  of  Charleston 61 

Mueller  v.  Pels 858 

Muma  ate.  Whalen 488 

Munn  v.  Wolff  Mfg.  Co 122 

Munsell  ate.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co 10 

Murdoch-Campbell  Co.  ate.  McRae  et  al 105 

Mutual  life  Ins.  Co.  ate.  Pick 488 

N 

Normal  Park  Association  ate.  Devens  et  al 814 

North  Chicago  St  R.  R.  Co.  v.  Burgess 887 

North  Chicago  St  R.R.  Co.  ate.  Herman 405 

Northwestern  Iron  &  Metal  Co.  v.  Hirsch 679 

Northwestern  life  Assurance  Co.  v.  Schulz 156 

Novaeck  ate.  Chicago  General  Ry.  Co 178 

Nutriment  Co,  v.  George  Green  Lumber  Co 842 

o 

O'Donnell  v.  The  People 698 

Oehne,  Exr.,  etc.,  ate.  Fidelity  &  Casualty  Co 117 

Olis,  Adm.,  ate.  Chicago  City  Ry.  Co 828 

Olsen  v.  Stark 556 

Oster  v.  The  People 288 

Oswald  ate.  Chicago,  R.  L  &  P.  Ry.  Co 688 

P 

Parker  v.  The  People,  etc 648 

Patterson  ate.  Toledo  P.  &  W.  Ry.  Co 670 

Pavlik,  use  of,  etc.,  ate.  Jakl 868 

Payne  ate.  Chi.  North  Shore  St  Ry.  Co 466 

Peck  et  al.  v.  Christman 485 

Peck  v.  McCormick  Harvesting  Machine  Co 586 

Pels  ate.  Mueller 358 

People  ate.  Duppler 598 

People  ate.  Glay 598,  602 

People  ate.  Konow 598 

People,  use  of,  etc.,  ate.  Love,  Impleaded,  etc 237 


xvi  Appellate  Courts  of  Illinois. 

People  ate.  O'Donnell 508 

People  ats.  Oster 288 

People  ats.  Parker 648 

People  v.  Petrie 652 

People  ats.  Ptacek 571 

People,  use  of,  etc.,  v.  Weimer  et  al 112 

People's  Gas  Light  and  Coke  Co.  v.  Hale 406 

Petrie  ats.  The  People 632 

Pf  aff  ats.  Arnold 461 

Pick  v..  Mutual  Life  Ins.  Co 488 

Pieser  v.  luiukota  Milling  Co 595 

Pietsch  ats.  Johnson 459 

Polobinski  ats.  Western  Tube  Co 640 

Porter  ats.  Heminway  &  Sons  Silk  Co 600 

Pringle  v.  James  et  al 16 

Prosperity  L.  &  B.  Ass'n  et  al.  ats.  Johnson 260 

Prussian  National  Ins.  Co.  v.  Chichocky 168 

Ptacek  v.  The  People 571 

Pusheckv.  Frances  E.  Williard  N.  T.  H.  Ass'n 192 

E 

Redmond  ats.  McKechney . . ; 470 

Behm  v.  Halverson 627 

Riordan  ats.  Board  of  Trade  et  al 298 

Robson  v.  Doyle 281 

Roby  v.  Chicago  Title  &  Trust  Co.  et  al 879 

Ro well  Elevator  Co.  ats.  Western  Mfra.  Mutual  Ins.  Co.,  use  of,  etc.  16 

Royal  Ins.  Co.  ats.  Schallman,  use  of,  etc 864 

Rump  v.  Rump 582 

s 

Salter  v.  Beidler 480 

Scaling  v.  Knollin 448 

Schaar  et  al.  ats.  Schwamb  Lumber  Co 544 

Schallman,  use  of,  etc.  v.  Royal  Ins.  Co 864 

Schulz  ats.  Northwestern  Life  Assurance  Co 156 

Schwamb  Lumber  Co.  v.  Schaar  et  al 544 

Slaughter  ats.  Fay Ill 

Smith  v.  Kennett 881 

Sollitt  et  al.  ats.  McFadden 271 

South  Chicago  City  Ry.  Co.  v.  McDonald 612 

Spafford  ats.  Joyce 554 

Springside  Coal  Mining  Co.  ats.  Wiser 471 

Stark  ate.  Olsen 556 

Stanton  v.  Strong 486 

Strickland  Wine  Co.  v.  Hayes 476 

Strong  ats.  Stanton 486 

Styles  ats.  Wayne 615 


Table  of  Cases  Reported.  xvii 

Suburban  R.  R.  Co.  v.  Balkwill 454 

Supreme  Lodge,  Knights  of  Pythias  v.  Hammerl 164 

T 

Thomas  et  al.  v.  McGuinness  et  al. . . 248 

Thuemmler  ats.  American  Exchange  Nat.  Bank 622 

Tidholm  ats.  Gorman 871 

Tilden  v.  Blackwell 605 

Toledo,  P.  &  W.  Ry.  Co.  ▼.  Patterson 670 

Turner  ats.  Goodman 530 

TuthUl  ats.  HoUiday 424 

u 

Union  Can  Co.  ats.  Bloom ington  Canning  Co. 62 

United  States  Express  Co.  v„  Burke  et  al 29 

United  Typewriter  &  S.  Co.  ats.  Farquharson 850 

V 

Van  Evra  ats.  Leroy  Payne  Co 856 

w 

Wabash  R.  R.  Co.  v.  Monegan,  Adm 82 

Walker  v.  Freeman,  Ex'r,  etc 857 

Walsh  v.  City  of  Chicago 811 

Ware  v.  Barnard  &  Leas  Mfg.  Co 498 

Warren  Co.  Agricultural  Society  v.  McKinley 664 

Washington  Hardware  Co.  v.  Keneflck 187 

Wayne  v.  Styles 615 

Weber  ats.  City  of  Chicago ■. 561 

Weimer  etal.  ats.  People,  etc.,  use  of,  etc 112 

Werner  et  al.  v.  Evans , 828 

West  Chicago  Masonic  Association  v.  Conn 888 

West  Chicago  St  R.  R.  Co.  v.  Klecka 846 

West  Chicago  St  R.  R.  Co.  ats.  Williams 885 

Western  Mfrs.  Mutual  Ins.  Co.,  use  of,  etc.,  v.  Rowell  Elevator  Co.  16 

Western  Tube  Co.  v.  Polobinski 640 

Western  Union  Cold  Storage  Co.  v.  Winona  Produce  Co 618 

Westwater  &  Co.  ats.  Masury  &  Son 80 

Whalen  v.  Muma 488 

Whittemore  ats.  Atwood 294 

Wierzbicky  v.  Illinois  Steel  Co 400 

Wiley  et  al.  ats.  City  of  Charleston 58 

Williams  v.  West  Chicago  St.  R.  R.  Co 885 

Willard  N.  T.  H.  Ass'n,  ats.  Pusheck 192 

Winona  Produce  Co.  ats.  Western  Union  Cold  Storage  Co 618 

Wiser  v.  Springside  Coal  Mining  Co 471 

Wolf  v.  Collins 518 


* 


xviii         Appellate  Courts  op  Illinois. 

Wolff  Mfg.  Co.  ate.  Munn 122 

World's  Columbian  Exposition  Co.  v.  Lehigh 483 

T 

Yehnka ate.  Kelly ville Coal  Co.... 74 

z 

Zimmerman  ▼.  Einsey 484 


A  TABLE  OF  THE  APPELLATE  COURT 

CASES 

As  reviewed  by  the  Supreme  Court,  showing  the  result  pf  such  review, 
whether  affirmed,  modified,  dismissed  or  reversed,  with  reference  to 
reports  where  such  cases  may  be  found.* 


A. 

Alton  Ry.  &  Illuminating  Co.  v.  Foulds..81  111.  App.  322 

Affirmed,  100  111.  867. 

Ambcrg  v.  Bartlett 92  111.  App.  377 

Appeal  dismissed,  190  111.  15. 

American  Straw  Board  Co.  v.  The  Chicago  &  A.  R.  R.  Co. 

91  111.  App.  634. 

Affirmed,  190 I1L  268. 

B 

Barnard  &  Co.  v.  County  of  Sangamon 91  111.  App.  98 

Reversed,  190  I1L  116. 

Bartlett  v.  Araberg 92  111.  App.  377 

Appeal  dismissed,  190  III.  15. 

Bohemian  Slavonian  Knights  v.  Matejowsky  et  al 

92  111.  App.  385 

Affirmed,  190  111.  142. 

Borrowers,  etc.,  Building  Assn.  v.  Ecklund .  .91  III.  App.  657 

190  IU.  258. 

Boodinot  v.  Winter 91  111.  App.  106 

Affirmed,  190  111.  894. 

c 

Caldwell  v.  Estate  of  Jacob  Guyer 89  111.  App.  110 

Reversed,  189  111.  581. 


*  Borne  oases  on  being  taken  to  the  Supreme  Court  on  error  or  appeal, 
change  their  names  and  appear  in  that  court  under  other  titles ;  for  instance,  the 
case  of  F.  1L  Roberts,  Adm'r,  etc.,  v.  John  A.  McNeal  et  ah,  reported  in  volume  80 
of  the  Appellate  Court  Reports  at  page  596,  appears  in  volume  180  of  the  Supreme 
Court  Reports  at  page  187,  under  the  name  of  F.  M.  Roberts,  Adm'r,  v.  F.  M.  Doan 
et  aL,  Ex'rs.  Other  instances  exist,  and  doubtless  some  cases  have  been  inadvert- 
ently overlooked  and  consequently  do  not  appear  in  these  tables. 

The  editor  of  these  reports  will  be  under  obligations  to  members  of  the  bar  who 
may  know  of  any  such  omissions  and  will  inform  him  of  the  same. 

(xix) 


xx  Table  op  Appellate  Court  Cases 

J 

Chicago,  City  of,  v.  Spoor 91  111.  App.  472. 

Reversed,  190  III.  341. 

Chicago  &  A.  R.  R.  R.  Co.  v.  Lewandowski,  N.  R.  in  111.  App. 

Affirmed,  100  111.  801. 

Chicago  &  A.  R.  R.  Co.  v.  The  American  Strawboard  Co. 

91  111.  App.  634 

Affirmed,  190  111.  268. 

Chicago  &  E.  I.  R.  R.  Co.  v.  Storment. . .  ^90  111.  App.  505 

Affirmed,  190  111.  48. 

Chicago  &  N.  W.  Ry.  Co.  v.  Cummings.  ...89  111.  App.  199 

Writ  dismissed,  189  111.  608. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Kinnare,  Adm 

91  I1L  App.  508 

Affirmed,  190  111.  9. 

Chicago  T.  &  S.  Bank  v.  Chicago  T.  &  T.  Co 

92  111.  App.  366 

Affirmed,  190  111.  404. 

Chicago  T.  &  T.  Co.  v.  Chicago  T.  &  S.  Bank 

92  111.  App.  366 

Affirmed,  190  111.  404. 

City  of  Chicago  v.  Spoor 91  111.  App.  472 

Reversed,  190  111.  841. 

City  of  La  Salle  v.  Kostka 92  111.  App.  91 

Affirmed.  190  111.  180. 

City  of  Salem  v.  Lane  &  Bodley  Co 90  111.  App.  560 

Affirmed,  189  111.  694. 

Clarke  v.  Supreme  Lodge  K.  of  P 88  111.  App.  600 

Reversed,  189  III.  689. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Keenan,  Adm 

92  111.  App.  430 

Affirmed,  190  111.  217. 

Consolidated  Fire  Works  Co.  v.  Koehl 92  111.  App.  8 

Reversed,  190  111.  145. 

Conway  v.  Garden  City  P.  &  P.  Co 90  111.  App.  104 

Reversed,  190  111.  89. 

County  of  Sangamon  v.  Barnard  &  Co 91  111.  App.  98 

Reversed,  190  UL  116. 

Cummings  v.  Chicago  &  N.  W.  Ry.  Co 89  111.  App.  199 

Writ  dismissed,  189  111.  60S. 

D 
Douthart  v.  Logan 86  111.  App.  294 

Affirmed,  190  111.  248. 


Reviewed  by  the  Supreme  Court.         xxi 

E 
Eklund  v.  Borrowers,  etc.,  Building  Ass'n.  .91  111.  App.  657 

Affirmed,  190  111.  258. 

Estate  of  Jacob  Guyer  v.  Caldwell 89  111.  App.  110 

Reversed,  189111.  581. 

F 

Foulds  v.  Alton  Ry.  &  Illuminating  Co 81  111.  App.  322 

Affirmed,  100  111.  867. 

G 
Garden  City  P.  &  P.  Co.  v.  Conway 90  111.  App.  104 

Reversed,  190  I1L  89. 

Goldstein  v.  Reynolds 86  111.  App.  390 

Reversed,  190  III.  124. 

H 
Habeck  v.  Mt.  Olive  &  Staunton  Coal  Co.  .92  111.  App.  441 

Affirmed,  190  III.  89. 

Hartford  Deposit  Co.  v.  Hector 92  111.  App.  175 

Affirmed,  190  111.  880. 

Heimann  v.  Kinnaro 92  111.  App.  232 

Reversed,  190  111.  156. 

Hogan  et  al.  v.  McGillis 85  111.  App.  194 

Affirmed,  190  III.  176. 

Hotchkiss  v.  Makeel 87  111.  App.  623 

Affirmed,  190  111.  811. 

I 

Illinois  Central  R.  R.  Co.  v.  O'Connor 90  111.  App.  142 

Reversed,  189  111.  559. 

K 

Keenan,  Adm.,  v.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co 

92  Ul.  App.  430 
Affirmed,  190  111.  217. 

Kelly  v.  Northern  Trust  Co N.  R.  in  111.  App. 

Affirmed,  190  111.  401. 

Kinnare,  Adm.,  v.  Chicago,  R.  I.  &  P.  Ry.  Co 

91  111.  App.  608 

Affirmed,  190  111.  9. 

Kinnare,  Adm.,  v.  Heimann 92  111.  App.  232 

Reversed,  190  111.  156. 

Koehl  v.  The  Consolidated  Fireworks  Co. . .  .92  111.  App.  8 

Reversed,  190  111.  145. 


xxii       Table  op  Appellate  Court  Cases 
Kostka  v.  The  City  of  LaSalle 92  111.  App.  91 

Affirmed,  100  111.  180. 

L 
Lane  &  Bodley  Co.  v.  City  of  Salem 90  111.  App.  560 

Affirmed,  189  111.  594. 

La  Salle,  City  of,  v.  Kostka : 92  111.  App.  91 

Affirmed,  190  Dl.  180. 
Logan  v.  Douthart 86  Dl.  App.  294 

Affirmed,  190  111.  243. 

Lewandowski  v.  The  Chicago  &  A.  R.  R.  Co. 

N.  E,  in  111.  App. 

Affirmed,  190  111.  801. 

M 

Macpherson  v.  Morrill N.  R.  in  111.  App. 

Affirmed,  190  111.  194. 

Makeel  v.  Hotchkiss 87  III.  App.  623 

Affirmed,  190  III.  811. 

Matejowsky  et  al.  v.  The  Supreme  Lodge  Bohemian  Knights, 
etc 92  111.  385 

Affirmed,  190  111.  142. 

Mayer  v.  The  People 92  111.  App.  123 

Affirmed,  190  111.  109. 

Meyer  v.  Monson 92  111.  App.  127 

Affirmed,  190  111.  105. 

McDonald  v.  Patterson  &  Co.  et  al N.  R.  in  111.  App. 

Affirmed,  190  111.  121. 

McGillis  v.  Hogan 85  111.  App.  194 

Affirmed,  190  III.  176. 

Monson  v.  Meyer 92  111.  App.  127 

Affirmed,  190  111.  105. 

Moore  y.  The  People,  etc 92  111.  App.  137 

Affirmed,  190  111.  881. 

Morrill  v.  Macpherson N.  R.  in  111.  App. 

Affirmed,  190  111.  197. 

Mt.  Olive  &  Staunton  Coal  Co.  v.  Habeck.92  111.  App.  441 

Affirmed,  190  111.  89. 

N 
Nevitt  v.  Woodburn 82  111.  App.  649 

Reversed,  190  111.  284. 


Reviewed  by  the  Supreme  Court,      xxiii 
North  Chicago  Elec.  Ry.  Co.  v.  Teaser.  .N.  R.  in  111.  App. 

Reversed,  190  111.  67. 

Northern  Trust  Co.  v.  Kelly N.  R.  in  111  App. 

Affirmed,  190  III  401. 

•                      O 
O'Connor  v.  Illinois  Central  R.  R.  Co 90  111.  App.  142 

Reversed,  189  111.  559. 

P 

Patterson  &  Co.  v.  McDonald  N.  R.  in  111.  App. 

Affirmed,  190  111.  121. 

People  v.  Mayer. 92  111.  App.  123 

Affirmed,  190  111.  109. 

People,  etc.,  v.  Moore 92  111.  App.  137 

Affirmed,  190  111.  831. 

Peuser  v.  The  North  Chicago  Elec.  Ry.  Co.,  N.  R.  in  111.  App. 

Reversed,  190  III.  67. 

R 

Hector  v.  Hartford  Deposit  Co 92  111.  App.  175 

Affirmed,  190  111.  880. 

Reynolds  v.  Goldstein 86  111.  App.  390 

Reversed,  190  111.  124. 

s 

Sangamon  County  v.  Barnard  &  Co 91  111.  App.  98 

Reversed,  190  111.  116. 

Spoor  v.  The  City  of  Chicago '. 91  111.  App.  472 

Reversed,  190  III.  841. 

Storraent  v.  The  Chicago  &  E.  I.  R.  R.  Co. 90  111.  App.  505 

Affirmed,  190  111.  43. 

Supreme  Lodge  of  K.  of  P.  v.  Clarke 83  111.  App.  600 

Reversed,  189  111.  639. 

Supreme  Lodge  Slavonian  Bohemian  Knights,  etc.,  v.  Ma- 
jowsky  et  al 92  111.  App.  385 

Affirmed,  190  111.  142. 

Swift  v.  Trustees  of  Schools 91  111.  App.  221. 

Affirmed,  189  111.  584. 

T 

Teehan  v.  Union  Bridge  Co.  et  al 92  111.  App.  259 

Affirmed,  190  111.  874. 


xxiv       Table  of  Appellate  Court  Cases. 
Trustees  of  Schools  v.  Swift 91  111.  App.  221 

Affirmed,  189  I1L  584. 

U 
Union  Bridge  Co.  et  al.  v.  Teehan {$  111.  App.  259 

Amrmed,  190  111.  374. 

w 

Winter  v.  Boudinot 91  111.  App.  106 

Affirmed,  190  111.  394. 

Woodburn  v.  Nevitt 82  111.  App.  649 

Reversed,  190  111.  284. 


CASES 


APPELLATE  COURTS  OF  ILLINOIS. 


Third  District — November  Term,  1900. 


The  Himrod  Goal  Go.  ?•  George  Adack  et  al. 

* 

1.  Mikes  and  Mining— Risks  of  the  Employment,  When  Not  Assumed 
by  the  Miner. — In  an  action  given  by  the  statute  relating  to  mines  and 
miners  (Hurd's  R.  S.,  1899,  1174,  §33)  for  injuries  inflicted  or  death  pro- 
duced by  the  willful  violation  of,  or  the  willful  failure  to  comply 
with  its  positive  requirements,  it  is  no  defense  to  show  that  the  person 
injured  or  killed  by  reason  of  such  violation  or  failure,  was  himself  neg- 
ligent and  thereby  contributed  to  such  injury  or  death,  or  that  with  full 
knowledge  of  the  increased  hazards  caused  thereby,  he  continued  in  the 
service  and  assumed  the  risks  of  it.  ' 

2.  Admissions— Of  a  Person  After  His  Dismissal  as  a  Party  to  the 
Suit. — Admissions  or  statements  of  a  party  to  a  suit  concerning  material 
facts  in  issue  are  competent  as  evidence  if  made  while  he  is  party  to 
the  suit,  but  if  made  after  the  suit  is  dismissed  as  to  him,  such  admis- 
sions and  statements  are  no  longer  competent  except  by  way  of  impeach- 
ing him  as  a  witness. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1900. 
Affirmed.    Opinion  filed  February  28,  1901. 

Evans  &  McDowell,  attorneys  for  appellant. 

G.  B.  Leon abd,  attorney  for  appellees;  Keeslar  &  Acton, 
of  counsel. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

George  Adack,  Anna  Scher,  Edwina  Scher  and  Ada  Scher 
brought  an  action  on  the  case  in  the  Circuit  Court  of  Ver- 
milion County  against  the  Himrod  Coal  Company  to 
recover  damages  to  their  means  of  support  by  reason  of 
the  death  of  Antone  Adack,  alleged  to  have  been  caused 
by  the  willful  'negligence  of  the  coal  company  while  he 
*  was  in  its  service  as  a  coal  miner. 

On  the  trial  of  the  case  by  a  jury,  George  Adack  was  dis- 
missed from  it,  and  a  verdict  and  judgment  were  rendered 
in  favor  of  the  remaining  three  for  $800  damages  and 
costs. 

The  coal  company  bring  the  case  to  this  court  by  appeal 
and  urge  a  reversal  of  the  judgment  on  the  grounds  that 
the  verdict  is  not  supported  by  the  evidence;  the  court 
admitted  improper  and  excluded  proper  evidence  and  gave 
improper  and  refused  proper  instructions. 

There  are  three  counts  of  the  amended  declaration  to 
which  a  plea  of  not  guilty  was  interposed  and  the  trial  was 
upon  the  issues  presented  thereby. 

Each  count  avers  that  appellant  willfully  violated  the 
provisions  of  our  statute  relative  to  mines  and  miners.  Ch. 
93,  Kurd's  Kevised  Statutes  of  1899. 

The  first  count  avers  that  on  August  15,  1S99,  appellant 
was  operating  a  coal  mine  in  Vermilion  county,  Illinois, 
and  then  had  in  its  employ  Antone  Adack,  who  was  mining 
coal  in  room  number  nine  of  the  mine;  that  appellant  will- 
fully failed  to  provide  in  said  roof  a  sufficient  amount  of 
air  and  cause  it  to  be  kept  in  circulation  and  forced  to  the 
face  of  the  coal  in  the  room,  and  willfully  permitted  the 
room  to  become  and  remain  filled  with  standing  powder 
smoke  and  impure  gases;  that  Antone  Adack,  while  mining 
coal  that  day  in  said  room,  was  stifled  by  powder  smoke 
and  impure  gases,  and  his  powers  of  perception  were 
impaired  so  that  he  was  unable  to  perceive  a  stone  in  the 
roof  of  the  room  which  had  become  loose,  and  that  while 
he  was  so  affected,  the  stone  fell  upon  and  killed  him; 
that  Antone  Adack  left  surviving  him,  George  Adack,  a 
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brother,  and  Anna,  Edwina  and  Ada  Scher,  cousins,  depend- 
ent upon  him  for  support. 

The  second  count  avers  that  appellant  willfully  neglected 
to  have  its  mine  examined  by  a  duly  authorized  agent  on 
the  morning  of  August  15,  1899,  and  willfully  permitted 
Antone  Adack  to  enter  same  before  any  examination  was 
made,  and  that  he  was  killed  by  reason  of  the  dangerous 
conditions  existing  in  room  number  nine,  where  he  was  at 
work  as  a  miner. 

The  third  count  avers  that  prior  to  August  15,  1899, 
Antone  Adack  had  requested  props,  timbers  and  cap:pieces, 
and  that  appellant  willfully  neglected  to  keep  a  supply 
constantly  on  hand  and  deliver  them  to  him  as  needed  to 
keep  the  roof  of  the  room  in  the  mine  where  he  worked, 
safe  from  loose  stones  liable  to  fall  while  he  worked  therein; 
and  that  by  reason  of  which  willful  failure  a  large  stone 
fell  upon  and  killed  him  that  day  while  he  was  mining  coal 
in  said  room. 

The  plaintiffs  produced  a  number  of  witnesses  who  testi- 
fied, in  effect,  that  appellant  was  operating  the  coal  mine, 
and  had  in  his  employ  Antone  Adack,  who  was  killed  by  a 
large  stone  called  a  "  horse-back,"  which  fell  from  the  roof 
of  room  nine  in  the  mine,  about  2:15  o'clock  in  the  after- 
noon of  August  15, 1899,  while  he  was  mining  coal  therein; 
that  the  room  in  which  Antone  Adack  worked  had  powder 
smoke  in  it  during  the  forenoon  of  August  15, 1899,  and  up 
to  within  an  hour  of  time  he  was  killed;  that  neither  the 
mine,  nor  room  nine,  had  been  examined  that  morning,  nor 
for  several  days  before;  that  there  was  not  furnished  in  or 
near  said  room  on  that  day  a  supply  of  timbers  of  sufficient 
length  for  cap-pieces  and  props  to  make  the  roof  of  the 
room  safe  from  loose  stone;  and  that  Anna,  Edwina  and 
Ada  Scher  were  cousins  of,  lived  with,  and  were  supported 
largely  by  Antone  Adack. 

Appellant  produced  several  witnesses  who  testified  that 
the  mine  was  examined  as  provided  by  law,  and  the  room 
in  question  was  free  of  powder  smoke  and  impure  gases, 
and  that  timbers  for  props  and  cap-pieces  of  sufficient  lengths 
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were  in  the  room  during  the  15th  of  August,  1899,  prior  to 
the  stone  falling  upon  deceased. 

Over  the  objections  of  appellant,  the  court  permitted 
plaintiffs  to  show  by  their  witness  Fisher,  that  shortly  after 
eight  o'clock  on  the  morning  of  the  day  that  deceased  was 
killed,  the  witness  told  the  "  pit  boss  "  of  appellant's  mine, 
"  he  had  better  go  over  there  (room  nine),  that  fellow 
(deceased)  will  get  killed  there,"  which  it  is  claimed  was 
improper  testimony. 

It  was  incumbent  upon  plaintiffs,  in  order  to  maintain 
their  action,  to  show  that  the  "  pit  boss,"  or  agent  in  charge 
of  the  mine,  knew  the  conditions  in  room  nine  were  danger- 
ous (in  the  respects  claimed  in  the  declaration)  before  and 
at  the  time  the  rock  fell  upon  deceased  as  alleged,  and  this 
testimony  was  proper  as  tending  to  show  such  knowledge. 

Appellant  offered  to  show  that  the  "pit- boss"  and  the 
county  mine  inspector  both  told  Antone  Adack  that  day 
(before  the  rock  fell  upon  him)  that  there  was  a  loose  rock 
in  the  roof  of  the  room  where  he  was  working  and  he  should 
prop  it  so  it  could  not  fall;  but  the  court  refused  to  admit 
the  proffered  testimony,  and  appellant  took  an  exception. 

It  is  contended  that  the  offered  evidence  should  have  been 
admitted  for  the  purpose  of  meeting  the  effect  of  what 
Fisher  had  stated  that  he  told  the  pit-boss,  and  also  to  show 
such  knowledge  of  the  conditions  in  that  room  by  the 
deceased  in  ample  time  for  him  to  have  avoided  them,  and, 
in  connection  with  the  fact  that  he  voluntarily  remained  at 
work  in  the  room  after  such  knowledge  until  he  was  killed 
on  account  thereof,  constituted  a  good  defense  to  the  action 
upon  the  grounds  that  it  would  be  presumed  that  the 
deceased  had  assumed  the  danger  incident  thereto. 

The  court  properly  refused  to  admit  this  proffered  testi- 
mony, because  in  this  kind  of  an  action,  given  by  the  statute 
expressly  for  injuries  inflicted  or  death  produced  by  the 
willful  violation  of,  or  the  willful  failure  to  comply  with  the 
positive  requirements  thereof,  it  is  no  defense  to  show  that 
the  persons  injured  or  killed  by  reason  of  such  violation  or 
failure  were  themselves  negligent  and  thereby  contributed 
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to  snch  injury  or  death;  or  that  with  full  knowledge  of  the 
increased  hazards  caused  thereby,  they  continued  in  the 
service  and  assumed  the  risks  thereof.  Carterville  Coal  Co. 
v.  Abbott,  181  111.  495,  and  Consolidated  Coal  Co.  v.  Bo- 
kamp,  Ibid.  19. 

In  the  Carterville  Coal  Co.  case,  supra,  at  page  498, 
defendant's  instruction  number  1,  which  was  refused,  is  given 
as  follows : 

"  The  jury  are  instructed  that  an  employer  is  not  required 
to  exercise  any  greater  degree  of  care  for  the  preservation 
and  safety  of  his  employe  than  the  employe  exercises  on  his 
own  behalf  and  that  all  risk  knowingly  assumed  by  the 
employe  is  incident  to  the  service  that  he  enters,  and  is  sup- 
posed by  him  to  be  voluntarily  assumed,  and  to  form  a 
portion  of  the  consideration  for  the  wages  which  he  charges 
for  his  services." 

That  case,  like  the  one  at  bar,  involves  a  charge  of  willful 
failure  to  comply  with  the  positive  requirements  of  the 
provisions  of  the  mines  and  miners'  act.  And  the  refusal 
of  that  instruction  bv  the  trial  court  was  sustained. 

Appellant  also  offered  in  evidence  a  written  and  signed 
statement  made  by  George  Adack  before  the  coroners  in- 
quest held  upon  the  dead  body  of  Antone  Adack,  and  which 
was  at  variance  with  some  of  the  testimony  given  by  him 
as  a  witness  for  plaintiffs  in  this  case,  whereupon,  on  mo- 
tion of  counsel  for  plaintiffs,  George  Adack  was  dismissed 
by  the  court  as  a  plaintiff,  and  then  an  objection  was  made 
to  receiving  the  written  statement  as  evidence,  and  the 
court  sustained  the  objection.  This  ruling  of  the  court  is 
claimed  to  be  erroneous. 

The  record  shows  that  at  the  time  the  written  statement 
was  offered,  George  Adack  was  still  on  the  witness  stand 
and  being  cross-examined  by  counsel  for  appellant;  and 
being  then  a  party  to  the  suit,  his  admissions  or  statements 
concerning  material  facts  in  issue,  were  then  competent 
evidence;  but  after  he  was  dismissed  as  a  party,  the  writ- 
ten statement  was  no  longer  competent  evidence  except  by 
way  of  impeaching  him  as  a  witness,  and  the  record  fails 
to  show  that  counsel  for  appellant  laid  any  proper  founda- 
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tion  for  admitting  it  for  that  purpose,  and  therefore  it  was 
properly  excluded. 

The  evidence  has  all  been  carefully  examined  and  con- 
sidered, and  we  are  pursuaded  that  it  supports  the  verdict. 

The  instructions  given  fairly  state  the  law  applicable  to 
the  issues  tried  and  evidence  heard,  and  those  refused  were 
not  so  applicable,  and,  on  that  account,  were  properly 
refused. 

Finding  no  prejudicial  errors  have  intervened  either  in 
the  proceedings  or  judgment  of  the  Circuit  Court,  we  will 
affirm  the  latter.    Affirmed. 


94  6 

.07      382 


American  Refrigerator  Transit  Go.  v.  Charles  H.  Chilton. 

1.  Contracts—  When  Unilateral.— A  contract  by  which  a  party 
agrees  to  sell  and  deliver  to  another  all  the  ice  he  may  require  for  a 
certain  purpose,  to  be  delivered  at  such  times  and  in  such  quantities  as 
directed,  to  be  paid  for  on  monthly  statements  on  approved  bills,  etc., 
is  purely  unilateral,  and  not  binding  upon  the  purchaser. 

Assumpsit,  on  a  contract  in  writing.  Appeal  from  the  Circuit  Court 
of  Pike  County ;  the  Hon.  John  J.  Glenn.  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1900.  Reversed  except  as  to  the  costs. 
Opinion  filed  February  28,  1901. 

Statement. — This  suit  was  brought  by  appellee  to  recover 
damages  from  appellant  for  breach  of  the  following  contract: 

"  This  agreement,  made  and  entered  into  this  28th  day 
of  January,  1899,  between  C.  H.  Chilton,  of  Barry,  Illinois, 

¥arty  of  the  first    part,  and  the  American  Refrigerator 
'ransit  Company,  of  St.  Louis,  Mo.,  party  of  the  second 
part,  witnesseth : 

That  the  said  party  of  the  first  part  hereby  agrees  to  sell 
to  said  party  of  the  second  part  all  the  ice  the  said  second 
party  may  require  for  icing  refrigerator  cars,  except  cars 
loaded  by  Arthur  Jordan  &  Co.,  at  Barry,  Illinois,  from  the 
1st  clay  of  February,  1899,  to  the  1st  day  of  February,  1900. 
Said  ice  to  be  firm,  clean  and  merchantable,  and  to  be 
placed  by  said  first  party  in  bunkers  of  said  cars,  at  such 
times  and  in  such  quantities  as  directed  by  the  superintend- 
ent of  said  second  party;  and  the  said  second  party  agrees, 
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in  consideration  thereof,  to  pay  said  first  party  for  all  ice 
delivered  as  per  terms  of  this  contract,  at  the  rate  of  three 
50-100  dollars  ($3.50)  per  ton,  payable  on  monthly  state- 
ments on  or  before  thirty  days  after  receipt  of  same  at  St. 
Louis  office,  duly  approved  by  the  local  representative  of 
said  second  party. 

The  American  Refrigerator  Transit  Company. 

By  B.  Morehead,  Purchasing  Agent." 
(Signed  in  duplicate.) 

Appellee  had  for  several  years  prior  to  the  date  of  the 
contract  been  a  dealer  in  ice  in  the  cit}'  of  Barry,  Illinois. 

The  defendant  below  owned  and  operated,  on  various 
railroads,  refrigerator  cars,  used  in  carrying  fresh  meats, 
poultry,  etc.,  to  various  markets  in  the  United  States. 

During  the  year,  commencing  February  1,  1899,  and 
ending  February  1,  1900,  it  was  necessary  to  supply  said 
refrigerator  cars  with  quantities  of  ice  at  the  various  points 
and  times  at  which  and  when  the  same  were  being  loaded. 
The  defendant's  cars,  for  the  time  mentioned,  were  loaded 
with  meats,  poultry,  etc.,  at  Barry,  and  during  the  months 
of  February  and  March,  1899,  the  plaintiffs  furnished  ice 
under  the  contract  to  the  amount  of  thirteen  and  one-half 
tons,  for  which  there  was  due  him  $47.25.  The  shipments 
in  the  refrigerator  cars  from  Barrv  were  made  bv  The 
Arthur  Jordan  Company  and  by  the  Schoenfield-Loeb  Prod- 
uce Company  of  Jacksonville,  Illinois.  By  the  terms  of 
the  contract  the  cars  loaded  by  the  Arthur  Jordan  Com- 
pany were  excepted,  and  the  view  taken  by  the  plaintiff 
was  that  he  was  to  furnish  all  the  ice  for  shipments  made 
by  the  Schoenfield-Loeb  Produce  Company.  That  com- 
pany, after  the  plaintiff  had  cut  and  stored  the  most  of  his 
ice,  had  cut  and  stored  in  an  ice-house  rented  for  it,  a  large 
supply  of  ice  which  it  insisted  on  using  for  its  own  ship- 
ments. The  plaintiff  objected  to  this  and  entered  into  a 
correspondence  with  the  officers  of  the  defendant  company, 
which  resulted  in  its  being  decided  by  its  superintendent 
that  the  Shoenfield-Loeb  Produce  Company  had  the  right 
to  furnish  its  own  ice  for  the  cars  in  which  it  shipped  out 
its  produce  from  Barry,  and  directed  the  plaintiff  to  desist 
from  icing  the  cars  in  which  said  company  was  shipping  its 
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produce.     The  plaintiff  was  left  with  a  large  supply  of  ice 
on  his  hands  which  melted  and  went  to  waste. 

Plaintiff  contended  in  the  court  below  that  he  was 
entitled  to  damages  for  all  the  ice  needed  by  the  Shoenfield- 
Loeb  Produce  Company,  which  he  was  ready  and  willing 
to  supply  and  had  on  hand  to  supply  for  the  years  covered 
by  the  contract.  The  defendant  contended  that  it  was 
liable  only  for  the  ice  actually  delivered,  and  no  duty  was 
imposed  upon  it  to  pay  for  more  ice  than  that  which  was 
actually  received.  Under  the  view  taken  by  the  court  of 
the  contract,  the  contention  of  plaintiff  was  adopted  and 
the  jury,  being  instructed  according  to  that  view,  returned 
a  verdict  against  the  defendant  for  $782.25.    , 

Percy  Werner  and  Matthews  &  Grigsby,  attorneys  for 
appellant. 

Appellant  was  only  bound  to  pay  for  all  the  ice  delivered, 
as  directed  by  its  superintendent. 

The  contract  declared  on  is  purely  unilateral,  and  never 
became  binding  upon  defendant.  Savannah  Ice  Delivery 
Co.  v.  A.  K.  T.  Co.,  35  S.  E.  Rep.  280;  Morrow  v.  Southern 
Express  Co.,  101  Ga.  810;  American  Cotton  Oil  Co.  v.  Kirk, 
<>S  Fed.  Rep.  791;  Allen  v.  Rouse,  Hazard  &  Co.,  78  111. 
App.  69;  Vogel  v.  Pekoe,  157  III.  339. 

Williams  &  Coley,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

The  rights  of  the  parties  to  this  suit  must  be  determined 
by  the  terms  of  the  written  contract  entered  into  on  the 
23th  dav  of  January,  1899.  We  can  not  resort  to  extrinsic 
evidence  for  the  purpose  of  reading  into  the  contract  what 
does  not  appear  there.  The  language  employed  with  refer- 
ence to  appellant's  undertaking  is  not  of  such  doubtful 
character  as  to  justify  an  inquiry  into  surrounding  circum- 
stances and  prior  negotiations  to  discover  the  intention  of 
the  parties.  The  only  obligation  resting  upon  appellant  was 
to  pay  appellee  "  for  all  ice  delivered  as  per  terms  of  this 
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contract  at  a  rate  of  $3.50  per  ton."  And  such  delivery 
was  to  be  "  at  such  times  and  in  such  quantities  as  directed 
by  the  superintendent,"  of  appellant.  The  agreement  of 
appellee  to  furnish  appellant  all  the  ice  it  might  require 
for  icing  its  refrigerator  cars,  except  cars  loaded  by  the 
Arthur  Jordan  Company,  was  purely  unilateral.  Appellee 
agreed  to  furnish  for  a  specified  price  all  the  ice  which 
appellant  might  require  at  Barry,  except  for  cars  used  by 
the  Arthur  Jordan  Company,  but  appellant  did  not  agree  to 
take  all  that  might  be  required  by  it.  The  contract  being 
unilateral  except  as  to  the  payment  of  $3.50  for  such  ice  as 
should  be  delivered,  was  of  no  binding  force  upon  appellant 
except  as  to  the  thirteen  and  one-half  tons  received.  Amer-  . 
ican  Cotton  Oil  Co.  v.  Kirk,  6^  Fed.  Rep.  791;  Morrow  v.  g  / 
Southern  Express  Co.,  101  Ga.  810;  Savannah  Ice  Co.  v. 
American  Refrigerator  Transit  Co.,  35  S.  E.  Rep.  280.  '  «k 
The  last  case  is  exactly  in  point,  as  the  same  contract  sub- 
stantially was  before  the  court  for  construction.  In  that 
case  the  ice  company  had  refused  to  supply  the  ice  required 
and  the  car  company  recovered  damages  in  the  trial  court. 
On  appeal  to  the  Supreme  Court,  the  judgment  was  re- 
versed, the  court  saying,  on  the  feature  of  the  case  here 
considered,  "  The  within  instrument  declared  upon  is,  ap- 
parently, open  to  the  objection  that  the  contract  therein 
set  forth  is  purely  unilateral.  If  so,  it  never  became  bind- 
ing on  the  defendant." 

In  support  of  the  construction  contended  for  by  appel- 
lee, The  National  Furnace  Co.  v.  Keystone  Manufacturing 
Co.,  110  111.  427,  and  The  Minnesota  Lumber  Co.  v.  White- 
breast  Coal  Co.,  160  111.  85,  are  cited.  The  contracts 
involved  in  those  cases  differ  very  materially  from  this  one. 
In  the  first  case,  the  National  Furnace  Company  agreed  to 
sell  and  deliver  all  the  pig  iron  needed  by  the  Keystone 
Manufacturing  Company  in  its  business,  during  the  then 
ensuing  year,  at  $22.35  per  ton,  and  the  Keystone  Manu- 
facturing Company,  on  its  part,  agreed  to  take  its  year's 
supply  of  pig  iron  from  the  National  Furnace  Company 
and  pay  therefor  $22.35  per  ton.     In  the  other  case,  the 
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Whitebreast  Coal  Company  agreed  to  furnish  to  the  Min- 
nesota Lumber  Company  all  its  requirements  for  anthra- 
cite coal  for  the  ensuing  season  at  a  stipulated  price  per 
ton,  and  the  Minnesota  Lumber  Company,  on  its  part, 
agreed  to  buy  all  the  requirements  of  coal,  for  the  season, 
from  the  lumber  company  and  pay  the  stipulated  price. 
In  the  contract  before  us,  appellant  did  not  agree  to  take 
its  requirements  of  ice  from  appellee  for  the  ensuing  year. 
The  contract  had  the  effect  merely  to  bind  it  to  pay  .$3.50 
per  ton  for  such  ice  as  should  be  ordered  and  delivered  to 
it.  Further  than  that,  it  had  no  binding  force  for  want  of 
mutuality.  It  is  clear,  therefore,  that  the  judgment,  except 
as  to  the  $47.25,  must  be  reversed.  The  judgment  of  the 
court  below  will  be  reversed  except  as  to  costs,  and  the 
clerk  of  this  court  will  enter  judgment  in  favor  of  appellee 
for  $47.25,  and  against  him  for  the  costs  of  this  court. 


Cleveland,  C,  C.  &  St.  L.  By,  Go,  v.  Eleazer  Munsell. 

1.  Easements— ^4.  Private  Easement  Defined.— A  private  easement  is 
defined  to  be  a  privilege,  service  or  convenience  which  one  neighbor  has 
of  another,  by  prescription,  grant  or  .necessary  implication,  without 
profit. 

2.  Same— Farm- Crossings  Under  Railroad  Tracks. — A  person  who 
owns  the  land  on  both  sides  of  a  railroad  track  may  acquire  by  prescrip- 
tion, a  passage  for  both  stock  and  wagons  for  a  farm-crossing  under  the 
right  of  way  of  the  railroad  company  as  an  easement  or  appurtenance 
to  the  ownership  in  fee  of  the  adjoining  lands. 

3.  Appeals—  }Vhere  a  Freehold  is  Involved.— In  an  action  where  the 
existence  of  a  passag?  for  stock  and  wagons  under  the  right  of  w*ay  of 
a  railroad  company  is  in  controversy  a  freehold  is  involved  and  an 
appeal  must  be  taken  to  the  Supreme  Court. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  McLean 
County:  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1900.  Appeal  dismissed.  Opinion  filed 
February  28,  1901. 

A.  E.  DkMaxob,  attorney  for  appellant;  John  T.  Dye, 
general  solicitor,  of  counsel. 
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Rowell,  Neville  &  Lindley,  attorneys  for  appellee. 

Mr.  Justice  "Wright  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  by  appellee  against  appellant 
for  an  injunction  to  restrain  the  latter  from  obstructing  an 
alleged  way  under  the  right  of  way  of  the  railroad. 

The  bill,  in  substance  and  effect,  charges  that  appellee  is 
the  owner  of  a  farm  of  400  acres,  which  the  railroad  of 
appellant  diagonally  intersects;  that  when  such  railroad  was 
constructed  a  bridge  was  built  across  a  low  place  on  the 
farm  in  such  manner  as  to  furnish  appellee  with  a  farm- 
crossing  under  its  right  of  way  at  the  bridge,  of  which  he 
has  had  possession  more  than  twenty-six  years,  which  wav 
was  later,  September,  1887,  by  consent  of  the  railroad, 
improved  to  make  it  a  passage  for  both  stock  and  wagons, 
and  from  that  time  until  the  present  appellee  has  been  in 
the  adverse  open  possession  of  such  crossing  continuously, 
and  is  the  owner  of  an  easement  under  the  track  for  a  farm- 
crossing;  that  appellant,  in  the  fall  of  1896,  entered  upon 
the  possession  of  the  crossing  and  put  props  under  the 
bridge  and  thereby  blocked  the  same  for  wagons,  and  is 
now  threatening  to  fill  such  crossing,  and  put  a  tile  drain 
through  the  same,  thereby  making  a  solid  embankment. 
Answer  was  filed  to  the  bill  denying  this  right  to  appellee, 
and  setting  up  its  absolute  ownership  of  the  right  of  way  at 
the  point  in  question.  Upon  the  final  hearing  the  court 
gave  its  decree,  in  accordance  with  the  prayer  of  the  bill, 
against  appellant,  to  reverse  which  it  prosecutes  this  appeal 
and  assigns  and  argues  the  findings  and  decree  of  the  court 
to  effect  such  reversal. 

The  bill  itself,  as  will  be  seen,  claims  the  way  under  the 
right  of  way  of  appellant  as  an  easement  by  prescription. 
Appellant's  counsel,  under  point  sixth  in  their  brief,  also  meet 
the  question  that  the  facts  presented  do  not  create  an  ease- 
ment in  appellee  as  claimed  by  him,  thus  direct^  presenting 
the  question  for  our  decision.  A  private  easement  is  defined 
to  be  a  privilege,  service  or  convenience  which  one  neigh- 
bor has  of  another,  by  prescription,  grant  or  necessary 
implication  without  profit;  as,  a  way  over  his  lands;  agate- 
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way,  water-course  and  the  like.  Otherwise  defined  as  a 
right  of  accommodation  on  another's  land;  a  right  which 
one  man  has  to  use  the  land  of  another  for  a  special  pur- 
pose. Burrill,  Law  Die,  Vol.  1, 530.  Appellee  is  the  owner 
in  fee  of  400  acres  of  land,  partly  on  each  side  of  the  rail- 
road, and  if  he  owns  the  easement  under  the  right  of  way 
of  appellant,  it  is  an  appurtenance  to  his  ownership  of  the 
other  lands,  and  is  a  servitude  over  appellant's  right  of  way, 
and,  so  far  as  the  nature  of  the  tenure  is  concerned,  is  of  the 
same  character  as  that  of  the  lands  to  which  it  is  incident, 
and  is  simply  appurtenant  to  the  estate  of  complainant. 
These  easements  are  strictly  incorporeal  hereditaments, 
though  imposed  upon  corporeal  property,  and  consist  sim- 
ply of  a  right  which  is,  in  its  nature,  intangible,  and  inca- 
pable of  being  subject  to  livery.  These  incorporeal  and 
intangible  rights  in  or  growing  out  of  land,  have  applied  to 
them  the  same  idea  of  duration  or  quantity  of  estate  that  is 
applied  to  corporeal  hereditaments.  They  are  not  divisible 
from  the  estate  to  which  they  are  appurtenant  and  pass  by 
conveyance  of  the  principal  estate  as  appurtenances  thereof. 
The  duration  of  the  estate,  or  the  time  for  which  the  enjoy- 
ment is  to  continue,  forms  the  quantity  of  the  estate,  and 
hence,  if  the  grant  be  of  an  estate  of  inheritance  either  in  here- 
ditaments corporeal  or  incorporeal,  a  fee  is  taken;  if  for  life  of 
the  grantee,  only  a  life  estate  would  be  granted.  The  word 
fee  is  applicable  to,  and  may  be  had  in,  any  kind  of  heredita- 
ment, either  corporeal  or  incorporeal.  Of  the  former,  how- 
ever, the  grantee  is  said  to  be  seized  in  his  demesne  as  of 
fee,  and  of  the  latter  that  he  is  seized  as  of  the  fee  only,  the 
reason  of  the  distinction  being  that  while  the  owner  of  the 
easement  may  own  the  same  to  himself  and  his  heirs,  as 
fully  as  he  could  the  land,  yet  he  has  no  dominion  over  the 
land  itself,  but  only  the  right  of  subjecting  it  to  the  servi- 
tude granted.  An  estate  of  inheritance  in  real,  property, 
whether  it  be  a  corporeal  or  incorporeal  hereditament,  is  a 
freehold  estate.  Hereditaments  which  are  incorporeal,  as 
well  as  hereditaments  corporeal,  are  the  objects  of  this  doc- 
trine, and  admit  of  the  application  of  this  term.    So  long  as 
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an  estate  of  freehold  subsists  in  the  property,  that  estate 
will  require  the  denomination  of  a  freehold  interest,  with- 
out any  regard  to  the  subject  of  property  in  which  the 
estate  is  subsisting.  Oswald  v.  Wolf,  126  111.  542,  and 
authorities  cited.  It  follows  from  the  principles  of  the 
authorities  which  have  been  cited,  that  the  claim  by  appel- 
lee of  an  easement  by  prescription  under  the  right  of  way 
of  appellant  is  a  mere  incident  or  appurtenance  to  the 
ownership  in  fee  of  the  lands  on  both  sides  of  the  railroad, 
and  therefore  is  of  the  same  nature  of  interest  and  estate, 
and  is  consequently  a  freehold.  This  court  having  no  juris- 
diction to  decide  a  case  in  which  a  freehold  is  involved, 
being  forbidden  by  law  to  do  so,  and  being  of  the  opinion  a 
freehold  is  directly  involved  in  the  case  presented,  nothing 
remains  for  us  to  do  but  to  dismiss  the  appeal  and  that  is 
done  accordingly,  with  leave  to  the  parties  to  withdraw  the 
record,  abstracts  and  briefs,  if  they  are  inclined  to  do  so. 
Appeal  dismissed. 


Job  Pringle  v.  Mary  J*  James  et  al. 

1.  Liens— Of  Married  Women  Who  Furnish  a  Part  of  the  Considera- 
tion for  the  Purchase  of  Land. — A  married  woman  who  furnishes  money 
from  her  separate  estate  as  a  part  of  the  consideration  for  the  purchase 
of  land  has  a  right  of  lien  upon  such  land  superior  to  that  of  a  common 
creditor  of  her  husband  to  the  extent  of  the  money  so  furnished. 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  Pike  County; 
the  Hon.  Harry  Higbee,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1900.  Affirmed  in  part,  reversed  in  part,  and  re- 
manded.   Opinion  filed  February  28,  1901. 

William  Mcmford,  attorney  for  appellant. 
Williams  &  Coley,  attorneys  for  appellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  filed  by  appellant  against  appel- 
lees in  the  nature  of  a  creditor's  bill,  to  set  aside  certain 
conveyances  of  real  estate,  made  by  George  James  to  J.  D. 
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Hess,  and  by  the  latter  to  Mary  J.  James,  the  wife  of  George 
James,  alleged  to  have  been  made  to  defraud,  hinder  and 
delay  the  creditors  of  George  James.  The  bill  was  answered 
and  thus  brought  to  issue,  and  having  been  referred  to  the 
master  in  chancery  to  take  the  evidence  and  report  the 
same,  together  with  his  conclusions  of  law  and  fact,  and 
such  report  having  been  made  to  the  court,  it  was  found 
that  the  deeds  mentioned  were  fraudulent  and  ought  to  be 
set  aside,  and  the  real  estate  thereby  conveyed  subjected 
to  the  debt  due  to  the  complainant,  subject,  however, 
to  certain  mortgages  found  to  exist  upon  the  premises. 
Exceptions  to  the  report  of  the  master  having  been  inter- 
posed, the  court,  upon  the  final  hearing,  materially  modified 
such  finding  of  the  master  to  the  effect  that  Mary  J.  James 
was  given  a  resulting  trust  to  the  extent  of  $750  in  the  real 
estate  involved,  and  the  court,  by  its  decree,  made  that  a 
lien  upon  the  land,  and  a  priority  over  the  complainant,  and 
also,  her  husband  having  died  pending  the  attachment  pro- 
ceedings, in  aid  of  which  the  bill  was  filed,  gave  to  the 
widow  the  estate  of  dower  and  homestead  in  the  land  in 
question.  In  addition  to  the  eighty  and  twenty-acre  tracts 
that  the  decree  found  had  been  fraudulently  conveyed,  the 
bill  included  another  eighty-acre  tract  that  had  not  been 
conveyed  at  all,  the  title  to  which  remained  in  the  debtor 
and  as  to  which  the  court  dismissed  the  bill  for  want  of 
equity.  In  respect  to  the  lands  found  to  have  been  fraud- 
ulently conveyed,  and  subject  to  the  payment  of  appellant's 
claim,  subordinated  to  the  other  claims  as  stated,  the  court 
gave  no  order  of  sale,  nor  in  any  other  manner  did  the 
decree  provide  for  its  enforcement,  but  reserved  that  part 
indefinitely  for  the  future  action  of  the  court,  with  no 
apparent  or  assigned  reason  for  such  postponement  or  sus- 
pension of  appellant's  right  to  execute  the  decree. 

Appellant  brings  the  decree  to  this  court  for  reversal 
upon  the  principal  gounds  that  the  court  erred  in  dismiss- 
ing the  bill  as  to  the  eighty-acre  tract  of  land,  not  fraudu- 
lently conveyed;  in  giving  the  widow  a  priority  for  $750; 
and  not  requiring  her  dower  and  homestead  to  contribute 
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to  the  payment  of  the  mortgages;  and  in  refusing  to  order 
a  sale  of  the  land  after  declaring  a  lien  in  favor  of  appel- 
lant. 

We  are  of  the  opinion  that  the  findings  of  the  decree  are 
warranted  and  sustained  by  the  evidence  in  the  case,  so  far 
as  it  concerns  the  dismissal  of  the  bill  as  to  the  eighty 
acres  not  fraudulently  conveyed.  The  title  Jo  such  land 
remains  in  the  debtor,  and  no  reason  is  perceived,  if  it  is 
otherwise  subject  to  the  payment  of  his  debts,  why,  as 
part  of  the  assets  of  the  estate,  it  can  not  be  administered 
upon  by  the  administrator,  in  the  due  course  of  administra- 
tion. Mary  J.  James,  the  widow,  having  invested  $750 
from  her  separate  estate,  as  part  of  the  consideration  for 
the  purchase  of  the  land  alleged  to  have  been  fraudulently 
conveyed  to  her,  has,  as  we  think,  under  authority  of  Keady 
v.  White,  168  III.  76,  a  clear  right  to  a  lien*upon  such  land 
superior  to  that  of  appellant,  and  it  was  proper  and  equi- 
table for  the  court,  by  its  decree,  as  it  did,  to  protect  such 
right.  Upon  what  principle  of  equity  or  of  the  law  the 
widow  should  be  required  to  contribute  to  the  payment  of 
the  mortgages,  in  the  interest  of  a  common  creditor,  we  are 
unable  to  discover.  The  authorities  relied  upon  by  appel- 
lant in  this  regard  are  not  in  point,  the  principle  of  those 
cases  having  application  only  between  the  widow  and  ten- 
ants in  common.  Selb  v.  Montague,  102  111.  446;  Selb  v. 
Mabee,  14  111.  App.  574;  Montague  v.  Selb,  106  111.  49. 

For  what  reason  the  court  postponed  the  enforcement  of 
the  decree  after  giving  appellant  a  lien,  subject  to  other 
claims,  we  are  unable  to  see  from  the  record.  Counsel  for 
appellees,  in  their  argument,  have  stated  the  reason  to  be 
that  it  was  the  purpose  of  the  court  to  await  the  result  of 
the  administration  of  the  estate,  and  thereby  determine  the 
necessity  of  a  sale.  In  the  absence  of  objection  to  the  de- 
cree, and  there  is  none,  that  it  was  not  averred  and  proved 
upon  the  hearing  the  estate  was  insolvent,  and  inadequate 
to  pay  the  claim  of  appellant,  it  will  be  presumed  the  decree 
included  this  element  within  its  principles,  without  which 
it  doubtless  would  have  been  denied,  and  this  being  true,  we 
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think  appellant  had  the  right  to  immediate  execution  of 
the  decree,  and  for  the  reason  the  enforcement  of  the  decree 
was  by  the  court  indefinitely  reserved  or  postponed,  it  will  be 
to  that  extent  reserved,  and  in  all  other  respects  affirmed. 

So  much  of  the  decree  of  the  Circuit  Court  as  reserves  its 
enforcement  for  future  action  of  the  court  is  therefore 
reversed  and  the  cause  remanded  with  directions  that  unless 
the  claim  of  appellant  is  paid  within  thirty  days  the  prem- 
ises be  sold  and  the  proceeds  distributed  in  accordance  with 
the  rights  of  the  parties  as  determined  by  the  decree,  and 
the  said  decree  is  in  all  other  respects  affirmed.  The  appel- 
lees are  ordered  to  pay  the  costs  of  this  court. 

Affirmed  in  part,  reversed  in  part,  and  remanded. 


Western  Manufacturers'  Mutual  Ins.  Co.,  for  use,  etc*, 

v.  The  Rowell  Elevator  Co, 

1.  Insurance— Form  of  a  Declaration  in  an  Action  to  Recover  an 
Assessment  by  a  Mutual  Insurance  Company.— The  court  states  the 
form  of  the  declaration  at  length  and  holds  it  sufficient  to  disclose  a 
good  cause  of  action,  following  Ross  v.  Knapp,  Stout  &  Company,  77 
111.  App.  428. 

Assumpsit,  to  collect  an  assessment  by  a  mutual  insurance  company. 
Error  to  the  Circuit  Court  of  De  Witt  County;  the  Hon.  William 
G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1900.  Reversed  and  remanded,  with  directions.  Opinion  filed 
February  28,  1901. 

G.  K.  Ingram  and  C.  W.  Greenfield,  attorneys  for 
plaintiff  in  error. 

Moore,  Warner  &  Lemon,  attorneys  for;  defendant  in 
error. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  plaintiff  in  errcr 
against  defendant  in  error  to  recover  an  assessment  made 
against  the  defendant  by  a  decree  of  the  Superior  Court  of 
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Cook  County  in  a  chancery  case  pending  in  that  court  in 
which  the  Western  Manufacturers'  Mutual  Insurance  Com- 
pany was  a  party.  The  declaration  contained  a  special 
count  and  certain  of  the  common  counts.  To  the  special 
count,  the  defendant  interposed  a  general  demurrer  which 
the  court  sustained.  The  plaintiff  withdrew  the  common 
counts  and  stood  bv  the  declaration,  and  the  court  save 
judgment  against  the  plaintiff  in  bar  of  the  action.  The 
plaintiff  brings  the  case  to  this  court  by  writ  of  error,  and 
urges  the  judgment  reversed  and  the  case  remanded  on  the 
grounds  that  the  court  improperly  sustained  the  demurrer 
to  the  sppcial  count  of  the  declaration. 
That  count  is  as  follows  : 

"  The  Western  Manufacturers'  Mutual  Insurance  Com- 
pany of  Chicago,  for  the  use  of  Charles  F.  Ross,  its  receiver, 
by  Charles  W.  Greenfield,  his  attorney,  complains  of  the 
Itowell  Elevator  Company,  a  corporation  of  the  State  of 
Illinois,  defendant  herein,  of  a  plea  of  trespass  on  the  case 
on  promises. 

For  that  whereas,  heretofore,  to  wit,  on  the  30th  clay  of 
March,  A.  D.  1869,  under  and  by  virtue  of  an  act  of  the 
General  Assembly  of  the  State  of  Illinois  entitled,  '  An  act 
to  incorporate  the  Northwestern  German  .Mutual  Fire 
Insurance  Company,'  approved  March  30,  A.  D.  1S69,  the 
incorporators  therein  named  accepted  the  charter  and  fran- 
chise by  said  act  granted  and  conferred,  and  duly  organ- 
ized and  effected  the  incorporation  of  the  said  Northwest- 
ern German  Mutual  Fire  Insurance  Company,  under  and  bv 
the  said  came  stated  therein  and  in  pursuance  thereof,  which 
thereupon  became  and  thereafter  continued  to  be  a  body 
corporate  for  the  purpose  named  in  the  act,  and  thereafter 
transacted  the  business  of  insurance  under  the  franchise 
aforesaid;  that  afterward  the  name  of  the  said  corporation 
was  duly  changed  from  the  Northwestern  German  Mutual 
Fire  Insurance  Company  to  the  Western  Manufacturers' 
Mutual  Insurance  Company,  in  accordance  with  and  under 
the  provisions  of  the  laws  of  the  State  of  Illinois,  and  that 
since  such  change  of  name  the  said  corporation  has  con- 
ducted and  carried  on  the  business  of  tire  insurance  in  the 
said  name  of  the  Western  Manufacturers'  Mutual  Insurance 
Company  under  the  charter  aforesaid  and  the  laws  of  the 
State  of  Illinois,  and  in  the  exercise  of  the  franchise  afore- 
said, and  observed  and  complied  with  all   the  laws  of  the 
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State  of  Illinois  incumbent  on  it  to  observe  and  comply 
with. 

That  it  is  provided  and  declared  in  section  2  of  the  act  of 
incorporation  aforesaid : 

*  All  persons  who  shall  at  any  time  be  insured  in  this 
company  shall  be  members  thereof  during  the  continuance 
in  fact  of  their  respective  policies,  and  no  longer,  and  shall 
at  all  times  be  bound  by  the  provisions  of  this  act  and  the 
by-laws  and  regulations  of  said  company.' 

It  is  also  provided  and  declared  in  section  6  of  the  act  of 
incorporation  aforesaid : 

'  The  directors  of  said  company  may  levy  an  assessment 
upon  the  premium  note  of  policy  holders  at  any  time  they 
may  deem  it  necessary  for  the  payment  of  losses  and 
expenses  that  may  arise.' 

It  is  also  provided  and  declared  in  section  7  of  the  act  of 
incorporation  aforesaid  : 

'The  members  of  this  company  shall  be  and  are  bound 
to  pay  their  share  in  proportion,  according  to  their  amount 
of  insurance,  for  all  losses  and  expenses  happening  and  accru- 
ing during  the  term  for  which  their  policies  were  issued,  to 
the  amount  of  their  premium  notes.' 

That  heretofore,  to  wit,  on  the  20th  day  of  January,  A. 
D.  1895,  to  wit,  at  the  city  of  Chicago,  county  of  Cook  and 
State  aforesaid,  The  Rowell  Elevator  Company,  the  defend- 
ant herein,  made  application  to  the  said  insurance  company 
for  a  policy  of  insurance  on  certain  property  described 
in  the  policy  of  insurance  hereinafter  mentioned,  and  that 
said  insurance  company  then  and  there  accepted  said  ap- 
plication, and  on,  to  wit,  the  day  and  year  last  aforesaid,  at, 
to  wit.  the  citv  and  count v  aforesaid,  executed  to  the  said 
defendant  its  certain  policy  or  contract  of  insurance,  num- 
bered 8212,  and  dated  the  20th  day  of  January,  A.  D.  1S95, 
wherein  and  whereby,  for  and  in  consideration  of  the  stip- 
ulations in  said  policy  or  contract  of  insurance  contained, 
to  be  observed  and  performed,  and  of  $75  premium,  paid  by 
the  said  defendant,  the  said  insurance  company  did  then 
and  there  and  therebv  insure  the  said  defendant  from  the 
20th  day  of  January  A.  D.  1895,  at  noon,  to  the  20th  day 
of  January,  A.  D.  1896,  at  noon,  against  all  direct  loss  of 
damages  by  fire,  except  as  therein  provided,  to  an  amount 
not  exceeding  $3,000,  to  the  property  described  in  said 
policy  or  contract  of  insurance,  which  was  then  and  there 
accepted  by  the  said  defendant,  and  thereby  then  and  there 
the  said  defendant  became  a  member  of  said  insurance  com- 
pany, and  bound  by  the  terms,  conditions  and  requirements, 
and  obligations  therein  expressed  and  thereby  imposed. 


Third  District — November  Term,  1900.      19 


-»-*- 


Western  Mfrs.'  Mutual  Ins.  Co.  v.  Rowell  Elevator  Co. 

■  '  ■         '  "i   '   ■ 

That  said  policy  or  contract  of  insurance  contains  the 
following  stipulation,  provision  and  agreement,  to  wit : 

4  The  insured,  heretofore  named,  by  accepting  this  policy 
thereby  becomes  a  member  of  this  company,  and  agrees  to 
pay  it,  in  addition  to  the  premium,  such  sum  or  sums,  in  no 
event  to  exceed  in  the  aggregate  three  times  the  amount  of 
said  premium,  at  such  time  or  times,  in  such  manner  and 
by  such  installments,  as  the  directors  of  this  company  shall 
assess  and  order  pursuant  to  its  charter  and  by-laws,  and 
the  laws  of  the  State  of  Illinois.' 

And  contains  the  further  provision : 

4  The  by-laws  of  this  company  hereto  annexed  are  hereby 
declared  to  be  and  form  a  part  of  this  policy,  and  are  to  be 
resorted  to  in  order  to  determine  the  rights  and  obligations 
of  the  several  parties  hereto.' 

Said  policy  or  contract  of  insurance  contains  also  the 
following  provision,  condition  and  agreement,  which  con- 
stitutes a  part  thereof,  and  is  one  of  the  considerations 
therefor : 

4  This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  conditions,  together  with  such  other 
provisions,  agreements  or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent  or  other 
representative  of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto,andas  to  such  provisionsand 
conditions,  no  officer, agent  or  representative  snail  have  such 
power  or  be  deemed  or  held  to  have  waived  such  provisions 
or  conditions  unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached.' 

Article  IX  of  the  by-laws  annexed  to  said  policy  or  con- 
tract of  insurance,  and  which  are  therein  expressly  declared 
to  be  and  form  a  part  thereof  as  hereinbefore  shown  and 
alleged,  provides :  4  Article  IX.  Liability  of  Members. — 
No  member  of  this  company  shall  be  liable  for  losses  or 
expenses  for  any  indebtedness  of  the  company,  except  to 
the  amount  of  cash  premiums  paid,  or  to  the  extent  of  the 
liability  assumed  and  expressed  in  the  contract  of  insurance; 
but  in  no  event  shall  such  liability  exceed  in  the  aggregate 
five  times  the  amount  of  the  cash  premium  paid.' 

Article  X  of  the  said  by-laws  provides : 

4  Whenever  the  cash  funds  of  tne  company  shall  be  insuf- 
ficient for  the  payment  of  incurred  losses  and  expenses  and 
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the  maintenance  of  its  insurance  reserve,  it  shall  be  deemed 
to  have  impaired  its  capital,  and  when  such  impairment 
shall  exceed  twenty-five  per  cent  of  its  re-insurance  reserve, 
it  shall  be  the  duty  of  the  board  of  directors  to  collect  an 
assessment  for  the  amount  needed  to  pay  such  losses  and 
expenses  and  make  good  its  re-insurance  reserve,  from  its 
members  liable  to  assessment  therefor,  in  proportion  to  their 
several  liabilities.  Notice  of  assessments  shall  be  given 
personally  to  the  parties  liable,  or  by  mailing,  postpaid,  to 
them,  printed  or  written  notices  requiring  the  payment  of 
such  assessments,  directed  to  their  last  post-office  address 
known  to  the  officers  of  this  company.' 

And  plaintiff  further  avers  that  on,  to  wit,  the  30th  day 
of  December,  A.  D.  1895,  a  suit  in  equity  was  duly  insti- 
tuted in  the  Superior  Court  of  Cook  County,  in  the  State  of 
Illinois,  a  court  of  original  and  competent  jurisdiction  of 
matters  both  in  law  and  equity,  by  Myron  II.  Beach,  com- 
plainant, as  a  judgment  creditor  of  said  defendant,  for 
himself  and  all  other  creditors  of  the  said  insurance  com- 
pany, m  which  said  suit  jurisdiction  was  obtained  of  the 
said  subject-matter  and  of  the  said  Western  Manufacturers' 
Mutual  Insurance  Company  of  Chicago,  Illinois,  by  due 
process  of  law,  and  that  in  said  suit  so  instituted  as  "afore- 
said, the  said  Charles  F.  Ross,  was  on,  to  wit,  the  30th  day 
of  December,  A.  D.  1895,  duly  appointed  receiver  of  and 
for  the  said  Western  Manufacturers'  Mutual  Insurance 
Company  of  Chicago,  Illinois,  by  order  of  the'  said  court, 
and  on,  to  wit,  the  31st  day  of  December,  A.  D.  1S95,  at, 
to  wit,  the  county  and  the  State  aforesaid,  the  said  Charles 
F.  Ross  duly  qualified  as  such  receiver;  that  afterward  on, 
to  wit,  the  29th  day  of  January,  A.  D.  1890,  such  proceed- 
ings were  had  that  on  the  day  and  year  last  aforesaid,  the 
said  Western  Manufacturers'  Mutual  Insurance  Company 
of  Chicago,  Illinois,  appeared  by  counsel  and  filed  its  answer 
in  said  suit  so  instituted  as  aforesaid;  that  after  the  appoint- 
ment and  qualification  of  the  said  Charles  F.  Ross  as 
receiver  as  aforesaid,  on,  to  wit,  the  8th  day  of  January, 
1896,  the  plaintiff  filed  an  inventory  in  said  suit,  duly  veri- 
fied bv  him,  of  the  assets  and  liabilities  of  the  said  insur- 
ance  company,  and  on,  to  wit.  the  30th  day  of  January, 
1890,  plaintiff  filed  a  petition  in  said  suit  duly  verified  by 
him,  and  therein  set  forth  the  indebtedness  of  said  insurance 
company  for  losses  and  expenses,  and  also  the  indebtedness 
and  liabilities  other  than  for  losses  and  expenses,  the 
amount  of  assets  of  the  said  insurance  company,  exclusive 
of  the  membership  liability  aforesaid,  and  snowed  and 
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alleged  that  the  said  assets  available  were  not  sufficient  to 
pay  the  indebtedness  due  the  creditors  of  the  said  company 
for  losses  and  expenses,  and  that  it  would  be  necessary  to 
make  an  assessment  against  the  members  upon  their  lia- 
bility under  their  respective  policies  for  the  purpose  of  pay- 
ing such  indebtedness  for  losses  and  expenses. 

And  thereupon,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  to  wit,  the  county  and  in  the  State  aforesaid,  such 
further  proceedings  were  had  in  said  cause  last  mentioned, 
that  the  said  Western  Manufacturers'  Mutual  Insurance 
Company  of  Chicago,  Illinois,  duly  appeared  by  counsel  in 
said  suit,  and  a  hearing  was  had  upon  the  bill,  the  answer 
of  the  defendant  company  thereto,  and  upon  the  petition 
aforesaid  of  the  said  receiver;  and  the  said  court,  being 
fully  advised  in  the  premises,  by  its  order  then  and  there 
duly  made  and  entered,  referred  said  cause  to  George  Bass, 
Esq.,  Special  Master  in. Chancery,  to  take  proof  as  to  the 
debts  and  assets  of  the  said  insurance  company,  and  report 
his  findings  and  conclusions  thereon  to  the  said  court,  and 
to  take  testimony  to  ascertain,  and  report  to  the  court  the 
amount  of  the  indebtedness  of  the  said  insurance  company 
for  losses  and  expenses  and  otherwise,  the  amount  of  the 
assets  thereof,  the  amount  of  the  contingent  or  membership 
liability,  and  the  amount,  if  any,  necessary  to  be  assessed 
upon  the  liability  of  the  members  for  the  purpose  of  pay- 
ing the  said  indebtedness  for  losses  and  expenses,  and  to 
report  his  findings  and  conclusions  to  the  said  court;  that 
the  said  special  master  then  and  there  proceeded  to  take 
proof  for  the  purpose  aforesaid,  and  afterward,  on,  to  wit, 
the  17th  dajT  of  March,  A.  D.  1890,  reported  to  the  court 
the  amount  of  the  indebtedness  of  the  said  company  for 
losses  and  expenses  at  the  time  of  the  appointment  of  the 
plaintiff  as  receiver  as  aforesaid;  the  amount  and  character 
of  the  assets  of  the  said  insurance  company,  including  the 
membership  liability  aforesaid;  and  that  the  amount  neces- 
sarv  to  be  assessed  upon  said  membership  liabilitv  was,  to 
wit,  the  sum  of  $72,000. 

And  that  afterward,  on,  to  wit,  the  17th  day  of  March, 
A.  D.  1896,  at,  to  wit,  the  county  and  in  the  State  afore- 
said, such  further  proceedings  were  had  upon  the  said  re- 
Eort  and  findings  of  the  said  master  and  the  evidence  taken 
y  and  before  him,  and  his  report  and  conclusions  thereon, 
that  the  said  insurance  company  appeared  by  counsel,  and, 
upon  hearing,  the  court  being  fully  advised  in  the  prem- 
ises, the  same  were  then  and  there  fully  considered,  sustained 
and  confirmed  by  the  said  court,  and  an  order  was  then  and 
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there  made  and  entered  in  the  said  court  in  words  and  fig- 
ures as  follows,  to  wit : 

1  It  is  therefore  ordered  that  the  report  of  the  special 
master  be  and  the  same  is  hereby  approved. 

And  the  court  further  orders,  authorizes,  instructs  and 
directs  the  said  Charles  F.  Ross,  receiver  of  the  said  defend- 
ant, to  make  an  assignment  against  the  members  of  the 
said  Western  Manufacturers'  Mutual  Insurance  Company, 
defendant,  upon  their  liability  as  such  members  under  the 
provision  of  the  mutual  policies  issued  to  them  respectively 
to  the  amount  of  seventy-two  thousand  ($72,000)  dollars,  or 
as  near  that  sum  as  it  is  practicable  equitably  to  make  the 
same,  for  the  purpose  of  paying  such  losses  and  expenses, 
and  the  expenses  of  administration  of  the  estate  of  the  de- 
fendant by  the  receiver,  making  such  assessment  in  propor- 
tion to  the  amount  which  the  contingent  liability  of  each 
bears  to  the  amount  of  losses  and  expenses  remaining  unpaid, 
constituting  the  indebtedness  of  the  defendant  above  stated 
to  be  paid  by  assessment,  which  occurred  and  were  incurred 
during  the  period  that  the  policies  were  respectively  in 
force,  making  the  assessments  by  rests  at  or  near  each  sub- 
stantial loss,  and  report  his  action  to  the  court  as  soon  as 
he  had  made  such  assessment  for  its  further  consideration 
and  action.' 

And  afterward,  on,  to  wit,  the  30th  day  of  March,  A.  D. 
1800,  at,  to  wit,  the  county  and  in  the  State  aforesaid,  in 
compliance  with  and  obedience  to  said  order  so  made  and 
entered  as  aforesaid,  said  receiver  made  an  assessment  upon 
the  liability  of  the  members  of  the  said  company,  and  after- 
ward, on,  to  wit,  the  day  and  year  last  aforesaid,  at,  to  wit, 
the  county  and  in  the  State  aforesaid,  submitted  to  the  said 
court  his  report  of,  and  the  said  assessment  so  made  by 
him  as  aforesaid,  in  compliance  with  the  order  aforesaid  of 
the  said  court,  and  then  and  there  prayed  that  the  same 
might  be  by  decree  approved  and  confirmed;  and  that  after- 
ward, on,  to  wit,  the  30th  day  of  March,  A.  D.  1890,  at,  to 
wit,  the  countv  and  in  the  State  aforesaid,  such  further 
proceedings  were  had  upon  the  report  of  the  said  receiver 
that  the  said  company  appeared  by  counsel  before  the  said 
court,  and  the  court  then  and  there  made  a  decree  in  words 
and  figures  as  follows,  to  wit : 

4  Now  on  this  30th  dav  of  March,  A.  D.  1890,  this  cause 
coming  on  to  be  heard  upon  the  report  of  Charles  F.  Ross, 
receiver  of  the  Western  Manufacturers'  Mutual  Insurance 
Company,  defendant  in  the  above  entitled  suit,  under  the 
decretal  order  of  this  court  made  on  the  17th  dav  of  March, 
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1896,  "  authorizing,  instructing  and  directing  him  as 
receiver  of  the  Western  Manufacturers'  Mutual  Insurance 
Company  to  make  an  assessment  against  the  members  of 
said  company  upon  their  liability  as  such  members  under 
the  provisions  of  the  mutual  policies  issued  to  and  held  by 
them  respectively  to  the  amount  of  $72,000,  or  as  near  that 
sum  as  it  was  practicable  to  equitably  make  the  same,  for 
the  purpose  of  paying  losses  and  expenses  constituting  the 
indebtedness  of  the  company,  ancl  the  expenses  of  the 
administration  of  the  estate  of  the  said  defendant  insur- 
ance company  by  the  receiver,  making  such  assessment  in 
proportion  to  the  amount  which  the  contingent  liability  of 
each  bears  to  the  amount  of  losses  and  expenses  remaining 
unpaid  which  occurred  and  were  incurred  during  the  period 
that  the  policies  were  respectively  in  force,"  and  the  said 
complainant  appearing  pro  *<?,  and  the  said  Western  Manu- 
facturers' Mutual  Insurance  Company  appearing  by  George 
R.  Brown,  its  solicitor,  the  said  Charles  F.  Ross,"  receiver 
as  aforesaid,  under  and  by  virtue  of  the  authority  vested 
in  him  as  such  receiver,  and  in  compliance  with  and  obe- 
dience to  the  decretal  order  aforesaid,  now  comes  and 
makes  his  report  of  his  assessment  under  the  order  afore- 
said, and  now  presents  his  said  assessment  to  the  court  for 
confirmation  and  further  order  therein;  and  having  pro- 
duced due  proof  in  support  of  the  correctness  and  equitable 
character  of  his  said  assessment  in  compliance  with  and 
obedience  to  the  order  aforesaid,  and  of  the  facts  herein- 
after found,  and  the  court  having  examined  said  report  and 
assessment,  and  being  full}7  advised  upon  all  the  records 
and  files  in  this  suit  and  the  proofs  produced  in  court, 
makes  the  following  findings  of  the  matter  in  fact : 

First.  That  the  membership  liability  under  the  mutual 
policies  issued  by  the  said  Western  Manufacturers'  Mutual 
Insurance  Company,  defendant  herein,  which  have  been  and 
are  now  held  by  members  thereof,  amounts  to  $Sf>,(5(W>.s4. 

Second.  That  the  said  liabilities  constitute  the  sole 
assets  of  said  Western  Manufacturers'  Mutual  Insurance 
Company,  defendant  herein,  that  can  be  subjected  to  and 
made  available  for  the  purpose  of  paying  the  losses  and 
expenses  of  said  defendant  insurance  company  and  the 
expenses  of  the  administration  of  the  estate  by  the  receiver. 

Third.  That  the  assessment  made  by  said  receiver  as 
shown  in  his  report  and  the  schedule  attached  thereto, 
forming  and  being  a  part  thereof,  is  in  compliance  with  and 
in  obedience  to  the  decretal  order  aforesaid;  and  the  same 
is  justly,  fairly,  and  equitably  made  upon  the  respective 
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liabilities  of  the  members  of  said  defendant  insurance  com- 
pany under  the  policies  that  were  issued  to  and  that  have 
been  and  are  now  held  by  said  members,  as  shown  in  the 
schedule  attached  to  and  forming  a  part  of  the  report  of 
the  receiver  as  aforesaid;  and  the  making  of  said  assess- 
ments, and  giving  the  number  of  the  policy,  the  name  of 
the  member,  and  the  amount  of  the  assessment  on  such 
policy  against  such  member,  is  fair,  equitable,  just  and 
correct,  and  in  compliance  with  and  obedience  to  the  order 
aforesaid. 

And  it  is  therefore  by  the  court  ordered,  adjudged,  and 
decreed  that  said  report  of  Charles  F.  Ross,  receiver  of  the 
said  Western  Manufacturers'  Mutual  Insurance  Company, 
making  such  assessment  under  the  decretal  order  of  the 
court  aforesaid,  and  in  compliance  therewith  and  obedience 
thereto,  be,  and  the  same  is  hereby  confirmed,  ratified  and 
approved,  and  the  same  is  hereby  incorporated  in  and  made 
a  part  of  this  decree,  as  follows : 

No.  of  policy,  8312.  Name  of  member,  Rowell  Eleva'tor 
Company.     Amount  of  assessment,  $225.  , 

And  it  is  further  by  the  court  ordered,  adjudged,  and 
decreed  that  the  said  Charles  F.  Ross,  receiver  of  the  said 
Western  Manufacturers'  Mutual  Insurance  Company,  do, 
and  he  is  hereby  ordered  and  commanded  to  notify  the 
members  of  said  company  named  in  the  schedule  attached 
to  this  report,  and  above  incorporated  herein,  and  made  a 
part  hereof,  and  each  of  them,  of  such  assessment,  and  the 
amount  thereof,  and  make  demand  therefor,  and  to  proceed 
to  the  collection  of  the  amount  assessed  against  each  of  the 
members  of  said  company  named  in  said  schedule  for  their 
just  proportion  as  aforesaid,  and  the  amount  of  the  assess- 
ment as  shown  therein,  with  all  possible  dispatch;  and  if  anv 
member  or  members  of  said  insurance  company  shall  fail  or 
refuse  to  pay  the  amount  of  his,  her,  or  their  assessment  for 
thirty  days  after  making  such  notice  and  demand,  the  said 
receiver  shall  thereupon  proceed  to  collect  from  such  mem- 
ber or  members  the  whole  amount  of  his,  her,  or  their 
membership  liability  under  the  policy  issued  to  them  re- 
spectively, and  he  is  hereby  authorized  and  directed  to 
resort  to  such  legal  measures  and  proceedings  as  shall  be 
necessary  for  that  purpose.' 

And  the  plaintiff  further  avers  that  the  said  schedule 
showing  the  assessment,  and  embraced  in  the  decree  afore- 
said, then  and  there  fixed  and  determined  the  amount  of  the 
assessment  to  be  made  upon  the  liability  of  the  members 
respectively  of  the  said  insurance  company,  and  thereupon 
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then  and  there  fixed  and  determined  the  amount  of  the 
assessment  to  be  made  upon  the  liability  of  the  said  defend- 
ant in  the  manner  as  aforesaid,  at  the  sum  of,  to  wit,  $225, 
on,  to  wit,  the  30th  day  of  March,  A.  D.  1S96,  at,  to  wit,  the 
county  and  in  the  State  aforesaid;  and  the  plaintiff  further 
avers  that  after  said  assessment  was  made  in  the  manner 
and  approved -and  confirmed  in  and  by  the  decree  as  afore- 
said, notice  of  the  amount  assessed  against  the  defendant  as 
a  member  of  the  said  insurance  company  was  then  and 
there  mailed  to  it,  and  demand  of  payment  thereupon  then 
and  there  made  from  the  defendant;  and  although  the  said 
thirty  days  have  long  since  elapsed  and  expired  since  the 
nailing  of  said  notice  and  demand  as  aforesaid,  still  the 
defendant  has  failed  and  refused,  and  still  does  refuse  to 
pay  the  said  assessment,  or  any  part  thereof,  and  therefore 
the  said  defendant  has  become  liable  to  pay  to  the  plaintiff 
the  whole  amount  of  its  liability  as  a  member  of  the  said 
Western  Manufacturers'  Mutual  Insurance  Company,  of 
Chicago,  Illinois,  to  wit,  the  sum  of  two  hundred  and  twenty- 
five  and  no  hundredths  dollars,  at,  to  wit,  the  county 
aforesaid : 

And  being  so  liable,  the  defendant  then  and  there  under- 
took and  faithfully  promised  the  plaintiff,  for  the  use  afore- 
said, well  and  truly  to  pay  unto  the  plaintiff  for  the  use 
aforesaid,  the  said  sum  of  $225,  on  request.  Nevertheless, 
the  defendant,  though  often  requested  so  to  do,  has  not  as 
yet  paid  the  same,  or  any  part  thereof,  but  refused  so  to  do, 
to  the  damage  of  the  plaintiff  for  the  use  aforesaid  of  $500. 
Therefore  the  plaintiff  brings  its  suit,  etc. 

Bv  C.  W.  Greenfield,  its  attorney." 

This  declaration  is  like  the  one  which  was  held  to  dis- 
close a  good  cause  of  action  by  the  Appellate  Court  of  the 
Fourth  District  in  Ross  v.  Knapp,  Stout  and  Company,  77 
111.  App.  428,  and  like  the  one  also  held  good  by  the  Appel- 
late Court  of  the  Second  District  in  Western  Manufactur- 
ers' Mutual  Insurance  Co.  v.  The  Hutchinson  Cooperage 
Co.,  in  which  the  opinion  of  the  court  is  filed  but  is  not  yet 
reported;  and  after  a  careful  consideration  of  the  declara- 
tion in  this  case,  and  an  examination  of  the  opinions  of  the 
courts  in  the  two  cases  referred  to,  we  are  satisfied  that  for 
the  reasons  expressed  in  the  two  opinions,  the  Circuit  Court 
of  DeWitt  County  erroneously  sustained  the  demurrer  to 
the  declaration  in  this  case,  and  therefore  we  reverse  the 
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judgment  it  entered  therein,  and  will  remand  the  case  to 
that  court  with  directions  to  overrule  the  demurrer  to  the 
declaration,  and  for  such  other  and  further  proceedings 
therein  as  to  law  and  justice  appertain.  Reversed  and 
remanded  with  directions. 


Elijah  Jennings  v.  Abraham  Jennings. 

1.  Estoppel — Of  Parties  by  Adjudication  in  Partition  Suits.— A 
party  to  the  record  in  a  partition  suit  is  required  to  make  known  to  the 
court  all  bis  rights  in  the  premises  sought  to  be  partitioned,  and  have  his 
interest  therein  protected  in  the  decree  of  the  court;  and  after  having 
had  the  opportunity  to  do  so,  he  is  bound  by  the  judgment  of  the  court 
rendered  and  will  not  be  permitted  afterward,  in  a  collateral  proceeding, 
to  make  any  other  or  different  claim  to  the  premises  which  existed  when 
the  decree  was  entered,  than  that  given  him  therein. 

2.  Res  Adjudicata— Decrees  in  Partition  Suits. — A  decree  of  a  court 
of  competent  jurisdiction  in  a  partition  suit  becomes  res  adjudicata 
between  the  parties,  not  only  as  to  what  was  actually  determined  therein, 
but  it  also  extends  to  any  other  matters  properly  involved,  and  which 
might  have  been  raised  and  determined  in  such  proceeding. 

3.  Partition  Sales— Rights  of  Purchasers.— A.  decree  in  a  partition 
suit  does  not  give  the  parties  a  possessory  interest  in  the  premises  sold 
beyond  the  time  of  the  execution  and  delivery  of  the  master's  deed. 
The  purchaser  is  entitled  to  the  possession  of  the  premises  upon  the 
delivery  of  the  master's  deed,  and  after  a  demand  in  writing  of  the  occu- 
pant for  the  immediate  possession  and  refusal,  he  is  entitled  to  maintain 
an  action  of  forcible  detainer  under  the  statute. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Edgar  County; 
the  Hon.  Henry  Van  Seller,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1900.  Reversed  and  remanded  with  directions. 
Opinion  filed  February  28,  1901. 

J.  F.  Van  Voorhees  and  Joseph  E.  Dyas,  attorneys  for 
appellants. 

Van  Sellar  &  Shepherd,  attorneys  for  appellee. 

Mr.  Justice  .Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  forcible  detainer,  brought  by  appel- 
lant on  the  6th  day  of  May,  1809,  before  a  justice  of  the 
peace  of  Edgar  county,  against  appellee,  to  recover  posses- 
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sion  of  certain  premises  situated  in  that  county.  On  a  trial, 
the  justice  of  the  peace  rendered  judgment  in  favor  of  appel- 
lant for  such  possession,  and  the  case  was  removed  by  appeal 
to  the  Circuit  Court,  where  it  was  tried  without  a  jury,  and 
resulted  in  a  finding  and  judgment  against  appellant,  who 
brings  it  to  this  court  by  appeal,  and  urges  us  to  reverse 
the  judgment  on  the  ground  that  it  is  against  the  evidence. 

The  evidence  shows  that  appellant  purchased  the  prem- 
ises in  question  at  a  sale  thereof  bj*-  the  master  in  chancery 
of  Edgar  county,  who  sold  it  under  a  decree  of  the  Circuit 
Court  of  that  county,  made  in  a  partition  suit  between  the 
widow  and  heirs  at  law  of  Manoah  Jennings,  deceased,  to 
whom  the  land  descended  upon  his  death,  on  September  8, 
1898,  he  having  died  seized  in  fee  of  the  same.  Appellee 
was  one  of  the  heirs,  a  party  to  the  partition  suit,  and  as 
such  claimed,  and  was  allowed  by  the  court,  in  its  decree  of 
partition  and  sale,  only  one-fifth  part  of  the  premises  in  fee. 

Before  his  death,  Manoah  Jennings  verbally  leased  the 
premises  to  appellee  until  March  1,  1900,  and  the  latter  was 
in  possession  thereof  under  such  lease,  when  the  former 
died,  and  has  remained  in  possession  ever  since,  but  he  never 
made  any  claim  to  such  possession  in  the  partition  suit,  nor 
was  any  such  given  him  by  the  decree  of  the  court  therein. 

At  the  master's  sale  of  the  premises,  appellee  gave  notice 
that  he  had  a  lease  upon  the  premises,  from  Manoah  Jen- 
nings, which  did  not  expire  until  March  1,  1900;  that  he 
was  in  possession  thereof  under  the  lease,  and  would  retain 
it  until  March  1, 1900.  Appellant  heard  the  notice  given 
by  appellee  at  the  sale  when  he  purchased  the  premises. 
Appellant  complied  with  the  terms  of  the  sale;  the  master 
reported  the  same  to  the  court,  and  the  sale  was  approved. 

Afterward,  on  April  15,  1899,  the  master  executed  to 
appellant  a  deed  for  the  premises  in  accordance  with  the 
terms  of  the  decree  of  sale.  On  May  2,  1899,  appellant 
made  demand  in  writing  upon  appellee  to  deliver  immediate 
possession  of  the  premises  to  him.  This  was  refused  and 
the  forcible  detainer  suit  followed. 

Under  our  partition  act,  every  person  is  required  to  be 
made  a  party  to  a  suit  to  partition  real  estate,  who  has  any 
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interest,  whether  in  possession  or  otherwise,  in  the  premises 
sought  to  be  partitioned.  (Sec.  6,  Ch.  106,  S.  &  C.  111.  Statute, 
1890);  and  in  such  suit,  the  court  is  required  to  ascertain 
and  declare  the  rights,  titles  and  interest  of  all  the  parties 
thereto,  and  to  give  judgment  according  to  the  rights  of 
the  parties.  Sec.  15,  Ibid.  A  party  to  the  record  in  such 
suit  should  make  known  to  the  court  all  his  rights  in  the 
premises  sought  to  be  partitioned,  and  have  his  interest 
therein  protected  in  the  judgment  or  decree  of  the  court; 
and  after  having  had  the  opportunity  to  do  so,  he  is  bound 
by  the  judgment  or  decree  of  the  court  rendered  therein; 
and  he  will  not  be  permitted  afterward,  in  a  collateral  suit 
or  proceeding,  to  make  any  other  or  different  claim  to  the 
premises,  which  existed  when  such  judgment  or  decree  was 
entered,  than  that  given  him  therein  (Loomis  v.  Riley,  24 
111.  SOI);  for  the  judgment  or  decree  of  a  court  of  compe- 
tent jurisdiction  becomes  res  adjudicata  between  the  parties 
thereto,  not  only  as  to  what  was  actually  determined,  but 
also  extends  to  any  other  matters  properly  involved,  and 
which  might  have  been  raised  and  determined  in  it.  Rogers 
v.  Higgins,  57  III.  244,  and  cases  cited. 

As  the  decree  of  the  Circuit  Court,  in  the  partition  suit, 
to  which  appellee  was  a  party,  does  not  give  him  a  posses- 
sory interest  in  the  premises  sold  beyond  the  time  of  the 
execution  and  delivery  of  the  master's  deed  to  the  purchaser 
thereof,  appellant,  as  such  purchaser,  was  entitled  to  the  pos- 
session of  the  premises  after  he  received  the  master's  deed 
therefor;  and  appellant,  by  afterward  demanding,  in  writ- 
ing, of  appellee,  the  immediate  possession  of  the  premises, 
and  the  refusal  thereof,  was  entitled  to  maintain  this  action 
to  recover  such  possession  against  appellee,  under  the  express 
provisions  of  item  Sixth,  Sec.  2,  Ch.  57,  S.  &  C.  111.  Statutes 
(1896). 

It  therefore  follows  that  the  finding  and  judgment  of  the 
Circuit  Court  in  this  case  is  against  the  evidence;  for  which 
reason  we  will  reverse  the  judgment  and  remand  the  case 
to  that  court,  with  directions  to  enter  a  finding,  and  judg- 
ment in  favor  of  appellant  therein. 

Reversed  and  remanded  with  directions. 
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United  States  Express  Co.  v.  Lou  Burke  et  al. 

1.  Common  Carriers — Liability  in  Respect  to  Live  Stock. — In  accept- 
ing live  stock  for  transportation  the  carrier  undertakes  to  use  ordinary 
care  for  its  safety  commensurate  with  its  nature  and  condition,  and  all 
contracts  in  which  the  carrier  undertakes  to  limit  its  liability  in  this 
respect  to  less  than  the  use  of  ordinary  care  for  the  safety  of  such  stock 
may  be  rejected. 

Action  in  Case. — Jioss  of  live  stock  shipped  by  express.  Appeal  from 
the  Circuit  Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1900. 
Affirmed.    Opinion  filed  February  23,  1901. 

Charles  L.  Capen,  attorney  for  appellant. 

F.  Y.  Hamilton  and  Welty  &  Sterling,  attorneys  for 
appellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  suit  was  before  us  at  a  former  terra  (Burke  v.  U.  S. 
Express  Co.,  87  111.  App.  505),  and  the  judgment  was  then 
reversed  and  the  cause  remanded  for  errors  of  law,  as  stated 
in  the  opinion  of  the  court. 

The  case  having  been  re-instated  in  the  trial  court,  a  trial 
by  jury  ended  in  a  verdict  and  judgment  against  the  appel- 
lant for  $400,  to  reverse  which  this  appeal  is  brought,  and 
to  effect  such  reversal  it  is  argued  the  court  erred  in  its  rul- 
ings upon  the  evidence,  its  instructions  to  the  jury,  both 
given  and  refused,  and  that  the  verdict  is  not  supported  by 
the  evidence. 

We  find  no  prejudicial  errors  in  the  admission  or  rejec- 
tion of  evidence  in  the  case,  and  upon  examination  of  the 
instructions  we  think  they  conform  to  the  law  as  declared 
in  our  former  opinion,  and  all  that  was  proper  in  the  refused 
instructions  is  contained  in  those  given  by  the  court. 

The  suit  is  to  recover  for  the  value  of  a  hog  shipped  from 
Dakota  to  appellees  at  Bloomington,  Illinois,  which  died  in 
transit.  The  hog  was  placed  in  an  express  car,  located 
between  the  engine  and  the  passenger  coaches.     The  heat 
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for  all  the  coaches  was  supplied  b^  steam  from  the  engine. 
The  time  of  shipment  was  in  the  month  of  February.  We 
think  the  jury  were  warranted,  by  the  evidence  in  the  case, 
in  finding,  that  in  consequence  of  the  animal  (which  weighed 
over  600  poupds)  being  placed  in  a  car  heated  with  steam, 
through  which  other  cars  wTere  also  heated,  it  was  smoth- 
ered, and  thereby  killed.  In  so  treating  such  an  animal  we 
think  appellant  was  guilty  of  a  want  of  ordinary  care,  and 
in  this  respect  the  verdict  is  right. 

By  accepting  this  kind  of  freight,  appellant  undertook  to 
use  ordinary  care  for  its  safety,  commensurate  with  its 
nature  and  condition,  and  it  was  proper  for  the  trial  court, 
as  it  did,  to  reject  the  written  contract  or  receipt,  wherein 
appellant  undertook  to  limit  its  liability  in  this  respect,  to 
less  than  the  use  of  ordinary  care  for  the  safety  of  the  prop- 
erty consigned  to  its  care  for  shipment.  This  principle  is 
elementary  as  applied  to  common  carriers,  such  as  appellant. 

We  accept  the  verdict  of  the  jury,  with  the  approval  of 
the  trial  court,  as  decisive  of  the  facts,  and  the  trial  court 
having  given  to  the  jury  the  law  of  the  case,  in  substance  as 
we  defined  it  in  our  former  opinion,  which  is  binding  author- 
ity in  this  case  (Wilson  v.  Carlinville  Nat.  Bank,  87  111. 
App.  364),  nothing  remains  for  this  court  but  to  affirm  the 
judgment  of  the  Circuit  Court,  which  is  done  accordingly. 

Judgment  affirmed.    ' 


John  W.  Masury  &  Son  v.  Westwater  &  Co. 

1.  Sureties— Not  to  be  Held  Liable  Beyond  the  Terms  of  Their  Con- 
tract*.— A  surety  can  not  be  held  liable  beyond  the  terms  of  his  contract. 
His  liability  is  strictissimi  juris  and  is  not  to  be  extended  by  construc- 
tion or  implication. 

Assumpsit,  upon  an  order  and  acceptance.  Appeal  from  the  Cir- 
cuit Court  of  Sangamon  County;  the  Hon.  James  A.  Creighton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1900.  Affirmed. 
Opinion  filed  February  28,  1901. 

Brown,  Wheeler,  Brown  &  Hay,  attorneys  for  appellant. 
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McGuike  &  Salzenstein  and  Patton,  Hamilton  &  Patton, 
attorney's  for  appellees. 

Mb.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellant  against 
appellees  upon  an  order  and  acceptance  thereof.  The  order 
was  drawn  by  Dan  A.  Brown  upon  appellees  in  favor  of 
appellant  for  the  payment  of  $600  in  thirty  days  from  date 
and  $600  in  sixty  days,  on  the  completion  of  the  contract 
on  drawer's  part,  of  the  farm  and  orchard  building  at  the 
State  fair  grounds,  and  which  was  accepted  by  appellees, 
subject  to  the  terms  and  conditions  of  their  contract  with 
Brown.  The  declaration  avers  that  the  terms  and  condi- 
tions of  the  contract  referred  to  in  the  acceptance  were 
complied  with,  and  the  building  mentioned  in  the  order 
was  completed  before  the  beginning  of  this  suit.  The  gen- 
eral issue  was  filed  to  the  declaration,  a  jury  waived,  the 
facts  stipulated,  and  the  trial  by  the  court  ended  in  the  find- 
ing and  judgment  against  appellant  in  bar  of  its  action,  to 
reverse  which  this  appeal  is  brought. 

Brown  entered  into  a  contract  with  appellees  for  painting 
the  farm  and  orchard  building;  and  to  secure  the  perform- 
ance of  it,  gave  bond,  with  Mahew,  Little  and  Harts  as  sure- 
ties, after  which  appellant  furnished  material  to  Brown  to 
be  used  in  the  work  of  his  contract  on  the  faith  of  the 
order  and  acceptance  described  in  the  declaration;  the  $600 
in  thirty  days,  according  to  the  terms  of  the  order  and 
acceptance,  was  paid  by  appellee,  but  before  the  maturity 
of  the  remaining  $600  Brown  became  financially  embarrassed 
and  unable  to  complete  his  contract;  the  sureties  of  Brown 
did  complete  the  contract  upon  stipulation  with  appellees 
that  they  would  pay  the  laborers,  and  for  the  materials,  until 
the  amount  paid  by  them  should  equal  the  contract  price 
of  Brown,  less  the  amount  of  $1,100,  already  paid  to  Brown, 
including  the  $600  which  had  been  paid  to  appellant,  that 
sum  then  exceeding  any  amount  due  to  Brown  upon  his 
contract;  the  building  was  accepted  by  appellees  as  com- 
pleted by  the  sureties  of  Brown  before  the  beginning  of 
this  suit.     Upon  these  facts  the  trial  court  refused  to  hold 


32  Appellate  Courts  op  Illinois. 

Vol.  94.]        John  W.  Masury  &  Son  v.  Westwater  &  Co. 

as  the  law  in  the  decision  of  the  case,  the  proposition  that 
the  completion  of  the  contract  by  the  sureties  of  Brown  was 
a  completion  and  fulfillment  by  Brown,  within  the  meaning 
of  the  acceptance  of  the  order  sued  on;  but  the  court  did 
hold  the  counter  proposition  requested  by  appellees,  that 
such  completion  by  the  sureties  was  not  a  completion  and 
fulfillment  of  the  contract  by  Brown  with  appellees,  within 
the  meaning  of  the  order  sued  on,  and  that  there  was  not  at 
any  time  after  the  acceptance  of  the  order,  any  money  due 
Brown  by  reason  of  any  performance  of  the  contract,  where- 
with to  pay  the  order,  and  that  under  the  facts  as  stipulated 
the  finding  and  judgment  must  be  for  appellees. 

We  think  the  court  held  the  law  accurately  and  made 
just  application  of  the  same  to  the  facts  of  the  case.  The 
plain  meaning  of  the  acceptance  was  that  appellees  would 
pay  to  the  extent  of  Brown's  dues  under  the  terms  of  their 
contract  with  him,  and  he  having  failed,  and  his  sureties 
having  finished  the  work,  the  money  was  due  the  latter 
and  not  to  the  former. 

The  arguments  of  appellant's  counsel,  as  we  understand 
them,  is  to  the  effect  that  the  completion  of  the  contract  by 
Brown's  sureties  upon  the  bond  to  appellees  was  in  effect  a 
completion  by  Brown,  or  those  in  privity  with  him,  and 
should  have  the  same  effect  as  if  completed  by  his  execu- 
tors, had  he  died,  or  by  his  assignee  if  he  had  assigned. 

We  are  unable  to  give  force  to  this  position.  The  pur- 
pose of  the  obligation  entered  into  by  the  sureties  of  Brown 
and  the  intention  of  appellees  in  requiring  it  to  be  given 
was  to  indemnify  the  latter  against  loss  or  damage  should 
Brown  for  any  reason  fail  in  the  performance  of  his  con- 
tract. This  contract  of  indemnity  had  no  relation  with 
the  creditors  of  Brown,  nor  was  it  entered  -into  for  their 
benefit,  nor  were  they  in  any  way  parties  to  it,  and  it  can 
not  be  imagined  the  sureties  or  appellees  contemplated  any 
such  purpose  upon  their  part;  but  rather  the  contrary 
appears  by  the  stipulation  that  appellees  should  pay  for 
labor  and  materials  to  the  extent  due  upon  Brown's  con- 
tract; and  it  nowhere  appears  such  amount  was  sufficient 
for  such  purpose,  or  that  the  sureties  did  not  finish  the 
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work  at  a  loss  to  themselves.  They  had  the  option  to  com- 
plete the  contract  themselves  and  thus  discharge  their  lia- 
bility or  permit  appellees  to  finish  the  work  according  to 
Brown's  contract  and  pay  to  them  the  difference  of  the 
reasonable  costs  of  such  completion  and  the  contract  price. 
Had  they  chosen  the  latter  method  it  would  not,  we  think, 
be  contended  that  appellees,  were  liable  under  the  terms  of 
their  acceptance,  and  it  is  unreasonable  to  suppose  that  it 
was  ever  contemplated  by  any  of  the  parties  that  appellees' 
liability  under  their  conditional  acceptance  should  ever 
depend  on  the  choice  by  the  sureties  of  the  method  by 
which  they  would  meet  their  obligation  to  appellees,  imposed 
by  the  bond  they  had  entered  into  with  Brown.  In  truth, 
it  does  not  appear,  and  we  can  not  presume  its  existence  as 
a  fact,  that  appellant  knew  Brown  had  given  surety  for  the 
performance  of  his  contract^  and  appellant  was  in  no  way 
influenced  thereby  in  acting  upon  the  terms  of  the  order 
and  its  acceptance,  even  if  this  fact  could  have  had  any 
effect,  which  we  doubt,  upon  the  decision  of  the  case.  The 
sureties  of  Brown  did  not  complete  the  contract  for  Brown, 
as  so  earnestly  argued  by  counsel — they  did  it  for  them- 
selves, to  discharge  their  undertaking  with  appellees. 

We  think  the  learned  judge  who  heard  the  case  in  the 
trial  court  gave  the  proper  conclusion  from  the  facts,  and 
correctly  applied  the  law,  and  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 


D.  S.  Dempsey  v.  B.  J.  Lancaster. 

1.  Verdicts— Province  of  the  Court  to  Review.— It  is  always  the 
province  of  the  Appellate  Court  upon  review  of  the  verdict  to  decide  if 
it  is  supported  by  the  weight  of  the  evidence. 

Replevin.—  Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  Nicholas  E.  Worthinqton,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1900.  Reversed  and  remanded.  Opinion 
filed  February  28,  1901. 

Vol.  XC1V  3 
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Graff  &  Cablock  and  T.  N.  Green,  attorneys  for  appel- 
lant. 

Edward  Reardon,  attorney  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  replevin  for  certain  chattel  property, 
by  appellee  against  appellant,  -and  upon  the  trial  the  jury 
found  the  issues  against  appellant,  and  after  overruling  his 
motion  for  a  new  trial  the  court  gave  judgment  against 
appellant  upon  the  verdict,  and  to  reverse  such  judg- 
ment he  prosecutes  this  appeal,  insisting  the  court  erred  in 
permitting  improper  cross-examination  of  one  of  the  wit 
nessestohis  prejudice,  refused  proper  instructions,  and  that 
the  verdict  is  against  the  weight  of  the  evidence  in  the 
case. 

The  evidence  proves  that  appellee  gave  to  appellant  a 
note  for  $500,  with  chattel  mortgage  to  secure  it,  as  an 
indemnity  for  becoming  surety  upon  a  note  of  $200  to 
Atlanta  National  Bank  and  $83  to  Lilly.  Appellant  also 
testified  a  further  sum  was  to  have  been  borrowed  upon 
which  he  agreed  to  be  surety,  to  equal  $500,  although  this 
was  disputed  by  appellee.  When  the  $200  note  to  the 
bank  was  about  to  mature,  appellant,  through  his  two  sons, 
sought  settlement  or  payment  of  appellee,  and  failing  in 
this  they  each,  upon  the  trial,  testified  that  appellee,  having 
failed  to  arrange  with  Capps  to  take  up  the  note,  told  them 
to  take  the  property  under  the  mortgage,  which  they  did. 
Appellee  then  brought  this  suit  to  recover  back  the  prop- 
erty, and  claimed  he  had  paid  to  appellant  a  sufficient  sum 
of  money  to  pay  the  $200  note  of  the  bank,  the  Lilly  note 
having  already  been  paid.  The  question  of  such  payment 
to  appellant  formed  the  chief  issue  of  fact  for  the  jury  to 
pass  upon,  and  the  evidence  of  the  contending  parties  was 
conflicting  upon  it.  In  his  testimony  appellee  said  he  had 
received  $187.50  in  cash  from  Hamline,  a  commissioner  of 
highways,  out  of  which  he  paid  $150  to  Dempsey.  To  dis- 
pute this,  Hamline  was  produced  as  a  witness,  who  denied 
such  payment  to  appellee,  and  upon  his  cross-examination, 
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over  the  objection  of  appellant,  the  court  allowed  him  to 
answer  concerning  the  aggregate  of  work  done  by  appellee 
for  the  commissioners,  and  as  to  a  certain  payment  of 
$25.05  by  check,  and  other  payments  by  check.  Appellant 
insists  this  was  not  proper  cross-examination  and  was  prej- 
udicial error,  and  we  are  inclined  to  hold  with  appellant's 
contention,  that  it  was  not  cross-examination,  although  we 
are  unwilling  to  say  that  alone  would  be  reversible  error. 
The  testimony  of  Hamline  was  directed  to  the  single  point 
of  appellee's  testimony  wherein  he  said  he  received  $187.50 
in  cash  in  one  sum,  from  which  he  took  $150,  also  in  one 
amount,  to  pay  appellant,  and  it  is  difficult  to  see  the  per- 
tinency of  the  inquiry  that  was  permitted  concerning  sep- 
arate check  items,  for  less  sums,  and  the  aggregate  amount 
of  earnings  due  to  appellee.  We  are  constrained  to  believe 
it  was  misleading. 

It  appeared  upon  the  $500  note  that  it  had  been  credited 
with  $217,  appellee  claiming  this  was  the  $150  he  had  paid 
which  had  been  changed  to  $217,  while  appellant  testified 
this  indorsement  was  made  to  reduce  the  note  to  the  actual 
amount  he  was  surety  for,  after  appellee  failed  to  secure 
the  additional  loan  to  raise  the  whole  amount  to  $500, 
against  which  the  indemnity  was  at  first  designed.  The 
corn  included  in  the  mortgage  was  sold  at  private  sale, 
both  parties  consenting,  and  there  was  dispute  as  to  the 
application  of  the  proceeds,  appellant  insisting  he  got  none, 
except  a  small  amount  to  apply  upon  a  store  account,  that 
left  a  balance  of  $16  still  due  to  him.  The  burden  of  proof 
was  upon  appellee  to  prove  payment  by  the  weight  of  the 
evidence,  and  upon  examination  of  the  whole  evidence  we 
think  he  clearly  failed  in  this  respect.  "While  it  is  true  the 
credibility  of  the  witnesses  is  peculiarly  within  the  province 
of  the  jury  to  settle,  still  it  is  always  the  province  of  the 
court,  upon  review  of  the  verdict,  to  decide  if  it  is  supported 
by  the  weight  of  the  evidence,  and  we  find  no  just  reason 
to  credit  appellee  against  the  weight  of  disputing  evidence 
and  circumstances  in  the  case,  and  we  are  constrained  to 
believe  the  jury  were  misled  in  some  way,  or  failed  to 
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properly  grasp  the  merits  of  the  issues  submitted  to  them. 
We  find  no  material  error  in  the  action  of  the  court  refus- 
ing the  instructions  complained  of,  for  all  that  was  proper 
therein  was  contained  by  those  given  by  the  court. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


-jj — ""^l  Cleveland,  C,  C.  &  St.  L.  Ey.  Co.  v.  John  Lawler,  Adm. 

100    l589) 

1.  Jurisdiction— Of  State  and  Federal  Courts.—  Where  a  suit  for 
personal  injuries  is  commenced  in  a  State  court,  in  which  an  amount 
exceeding  $2,000  is  claimed  as  damages,  and  is  removed  to  a  Federal 
court,  the  plaintiff  may  dismiss  the  suit  in  the  Federal  court  and  begin 
a  new  action  in  the  State  court  for  the  same  cause,  and  for  an  amount 
less  than  $2,000. 

2.  Fellow-servants—  Where  the  Employer  is  Not  Liable.—  When 
one  employe  is  injured  by  the  negligence  of  another  while  they  are 
co-operating  with  each  other  in  a  particular  business  in  the  line  of  their 
employment  and  the  due  observance  of  their  duties,  necessarily  exer- 
cising an  influence  upon  each  other  promotive  of  proper  caution,  they 
are  to  be  considered  as  fellow-servants,  and  the  employer  is  not  liable 
if  he  is,  himself,  guilty  of  no  negligence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Edgar  County;  the  Hon.  Henry  Van  Seller.  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1900.  Reversed, 
with  a  finding  of  facts.    Opinion  filed  February  28,  1901. 

Statement. — In  an  accident  occurring  in  or  near  the  city 
of  Mattoon,  August  16,  1898,  James  Lawler  was  killed,  and 
the  appellee,  his  administrator,  having  attributed  the  cause 
of  his  death  to  the  wrongful  act,  neglect  or  default  of  the 
appellant,  caused  this  action  to  be  brought  to  recover  for 
the  pecuniary  injuries  resulting  to  his  next  of  kin. 

The  declaration,  consisting  of  three  counts,  charges, 
in  substance,  in  the  first  and  second  counts,  that  the 
deceased  was  a  fireman  upon  one  of  appellant's  locomotive 
engines,  driven  in  a  westerly  direction  in  the  night  time 
from   the  city  of  Ma'ttoon,  with  a  train  of  freight  cars 
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attached,  under  the  control  of  an  engineer,  over  that  por- 
tion of  appellant's  road  west  of  said  city,  that  forms  a  part 
of  its  Mattoon  railroad  yards,  the  deceased  at  such  time 
being  in  the  exercise  of  due  care;  the  part  of  the  road  then 
being  driven  over  consisted  of  two  main  parallel  tracks,  to 
a  point  west  of  the  crossing  of  appellant's  road  with  the 
P.  D.  &  E.  K.  R.,  at  which  crossing  appellant  maintained  an 
interlocking  plant,  with  tower,  levers  and  switch  apparatus, 
and  a  servant  to  operate  the  same;  the  general  rule  was  that 
west  bound  locomotives  and  trains,  unless  otherwise  spe- 
cially ordered,  used  the  north  of  the  two  parallel  tracks. 
On  the  night  in  question  the  engine  and  train  with  which 
deceased  was  serving,  was  directed  to  use  the  south  track,  in 
consequence  of  which  it  was  defendant's  duty  to  notify  the 
switchman  in  the  tower  of  the  interlocking  plant  of  the 
order  to  use  the  south  track,  which  was  not  done,  and  the 
said  switchman  in  the  tower,  having  no  notice  of  such  use 
of  the  south  track,  expecting  the  north  track  to  be  used, 
set  the  switches  for  the  north,  and  the  derail  for  the  south 
track,  and  the  switchman  was  unable  to  see  the  approach 
of  the  engine  upon  the  south  track.  A  hand  signal  was 
given  by  one  of  the  defendant's  servants  in  front  of  such 
engine,  meaning  the  track  was  safe  to  proceed  over,  and 
the  engineer  in  charge  of  the  engine  proceeded  accord- 
ingly, and,  the  derail  being  open,  the  engine  was  turned 
over,  and  James  Lawler  was,  in  consequence,  killed.  The 
third  count  of  the  declaration  specifically  charges  the  acci- 
dent to  the  fault  of  the  switchman  in  the  tower.  Appel- 
lant petitioned  the  court  to  remove  the  cause  to  the  United 
States  Circuit  Court,  upon  the  grounds,  in  substance,  that 
previous  to  the  present  action,  a  former  suit  for  the  same 
cause,  claiming  more  than  $2,000,  had  been  removed  from 
the  State  to  the  Federal  court,  and  in  the  latter  court  dis- 
missed, and  this  suit  was  but  the  renewal  of  the  former 
with  a  reduced  ad,  damnum  below  $2,000,  which  petition 
the  court  denied,  and  appellant  afterward  renewed  the  same 
matter  in  the  form  of  a  plea  in  abatement,  to  which  the 
court  sustained  a  demurrer,  after  which  the  plea  of  the 
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general  issue  was  filed  to  the  declaration,  and  a  trial 
by  jury  of  the  issue  so  formed  ended  in  a  verdict  against 
appellant  for  $1,800,  and  the  answers  to  certain  special 
interrogatories  submitted  to  the  jury.  The  court  overruled 
appellant's  motion  for  a  new  trial  and  gave  judgment  upon 
the  verdict,  to  reverse  which  this  appeal  is  brought,  and 
numerous  errors  are  assigned  upon  the  record,  the  chief 
among  which,  urged  upon  the  attention  of  the  court,  are : 
(1)  The  denial  of  the  petition  to  remove  the  cause  to  the 
Federal  court;  (2)  the  court  admitted  improper  and  ex- 
cluded proper  evidence;  (3)  the  court  misdirected  the  jury 
in  its  instructions  and  refused  proper  instructions,  requested 
by  appellant,  especially  the  instruction  asked  at  the  close 
of  all  the  evidence  directing  a  verdict  for  the  defendant; 
and  (4)  the  verdict  is  not  supported  by  the  evidence. 

C.  L.  Conger,  R.  L.  MoKinlay  and  Geo.  F.  McNulty, 
attorneys  for  appellant. 

F.  W.  Dundas  and  F.  T.  O'Haib,  attorneys  for  appellee. 

Mb.  Justice  Wright  delivered  the  opinion  of  the  court. 

There  is,  in  our  opinion,  no  merit  in,  or  valid  reason  for, 
the  contention  of  appellant  that  the  State  court  had  no 
jurisdiction  of  the  cause  after  once  the  case  had  been 
removed  to  the  Federal  court,  a  non-suit  suffered  therein, 
and  "a  new  action  begun  in  the  former  court  for  a  lessened 
demand  for  the  same  cause  of  action.  After  the  suit  was 
dismissed  by  the  order  of  the  Federal  court,  its  jurisdic- 
tion of  the  case  ended.  The  plaintiff  had  the  right,  if  he 
chose,  to  limit  the  amount  of  his  demand,  as  he  did  in  tho 
present  suit,  to  a  sum  less  than  $2,000.  The  act  of  Con- 
gress conferring  jurisdiction  upon  the  ground  of  diverse 
citizenship,  limits  such  jurisdiction  of  the  Federal  courts 
to  cases  where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $2,000.  After  the  suit  was 
dismissed  by  the  Federal  court,  that  court  possessed  no 
jurisdiction  to  entertain  it,  unless  the  amount  in  dispute 
exceeded  $2,000,  exclusive  of  interest  and  costs,  and  as  the 
plaintiff  is  limited  to  the  amount  claimed  in  the  declaration 
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the  amount  in  dispute  did  not  exceed  that  sum.  It  follows, 
therefore,  the  Federal  court  has  no  jurisdiction;  and  if  the 
State  court  has  no  jurisdiction,  as  argued  by  appellant,  the 
cause  of  action  is  in  the  anomalous  condition  that  it  is  with- 
out jurisdiction  of  any  court  to  decide  unless  the  plaintiff 
will  claim  more  than  $2,000,  to  which  he  might  well  have 
had  conscientious  opposition,  that  idea  having  subsequently 
been  illustrated  by  the  verdict  in  the  case,  fixing  the 
amount  at  $1,800.  A  good  and  sufficient  answer  to  the 
argument  for  such  removal,  therefore,  is,  that  there  is  no 
statute  providing  for  the  removal  of  a  cause  so  situated,  and 
we  think  the  court  ruled  correctly,  both  in  denying  the 
petition  for  such  removal,  and  in  sustaining  the  demurrer 
to  the  plea  in  abatement. 

The  evidence  proves  that  appellant  maintained  extensive 
yards  in  the  city  of  Mattoon,  extending  east  and  west 
across  the  Illinois  Central  Railroad,  approximately,  one  • 
mile  east  and  one  mile  west,  and  at  the  west  end  of  the 
yards  is  the  crossing  of  the  P.  D.  &  E.  Railroad,  and  at 
this  latter  crossing  appellant  maintained  an  interlocking 
plant  with  the  usual  apparatus,  the  operator  being  located 
in  a  tower  constructed  for  the  purpose.  Between  the  Illi- 
nois Central  crossing  and  the  P.  D.  &  E.  crossing,  there  is 
within  the  vard  limits  a  double  main  track  and  a  few  switch 
tracks.  The  main  tracks  are  called  north  and  south  main 
tracks,  the  former  commonly  used  for  west  bound  trains, 
and  the  latter  for  east  bound;  but  it  occasionally  happened, 
by  the  arrival  of  many  freight  trains  the  north  main  track 
would  be  blocked,  and  while  that  lasted,  the  south  main 
was  used  as  a  single  track,  for  the  passage  of  all  trains,  east 
and  west.  The  two  main  tracks  were  about  fifteen  feet 
apart,  and  from  the  south  main  track,  between  the  points 
of  the  two  railroad  crossings,  there  were  two  side  tracks 
provided  with  switches  and  switch  lights,  one  of  these 
being  the  P.  D.  &  E.  "  Y,"  which  was  located  1,037  feet  east 
of  the  tower  of  the  interlocking  crossing,  and  690  feet  east 
of  the  dwarf  signal  of  the  derail  of  the  south  main  track, 
in  connection  with  the  interlocking  apparatus.  The  move- 
ment of  trains  at  the  interlocking  was  governed  entirely 
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by  signals.  Trains  going  west  over  the  north  main  were 
controlled  by  a  semaphore,  twenty-five  feet  high  and  342 
feet  from  the  crossing,  a  red  light  indicating  the  derail  is 
against  the  train,  and  a  white  light  safety;  but  a  white 
light,  while  indicating  the  north  main  is  set  for  trains 
going  west,  at  the  same  time  indicates  the  south  main 
is  set  to  derail  west  bound  trains,  which  would  be  further 
indicated  by  the  dwarf  signal  showing  red  at  the  derail 
of  the  south  main  track. 

On  the  night  of  the  accident  the  vards  were  blocked 
with  an  unusual  number  of  trains,  and  an  order  was  issued, 
at  request  of  the  yard  master,  to  use  south  main  track  as  a 
single  track  for  all  trains  both  ways.  A  gravel  train  went 
east  over  the  south  main  about  nine  o'clock  that  night  and 
passed  safely  over  the  interlocking  crossing  while  Shutt, 
the  tower  switchman,  was  on  duty.  About  midnight  the 
train  upon  which  Lawler  was  fireman  started  west  over  the 
south  main,  and  Shutt,  the  tower  switchman,  set  the  north 
main  track  for  such  train,  which  operation,  as  before 
explained,  set  the  derail  of  the  south  main  track  against  the 
train,  as  would  have  appeared  if  the  signal  of  the  white 
light  of  the  semaphore  and  the  red  light  of  the  dwarf  sig- 
nal had  been  noticed  and  properly  heeded  by  the  engineer 
and  fireman.  The  engineer,  in  his  testimony,  says  he  did 
not  look  at  the  semaphore,  and  the  dwarf  signal  was  not 
burning.  The  evidence  is  conflicting  relative  to  the  dwarf 
signal;  but  we  think  the  greater  weight  of  the  evidence  is 
that  it  was  in  order  and  burning  at  this  time.  The  unfor- 
tunate thing  that  happened  was  that  the  engineer  mistook 
an  all  right  signal,  given  for  the  switch  at  P.  D.  &  E.  u  Y  " 
by  a  man  with  a  switch  engine  waiting  there,  for  a  ground 
or  hand  all  right  signal  for  the  interlocking  crossing,  and, 
acting  upon  it  as  such,  proceeded,  and  the  derail  being  set 
against  his  engine,  it  turned  over  and  killed  Lawler. 

It  is  averred  in  the  declaration,  and  insisted  upon  in  the 
argument,  that  appellant  was  negligent  in  failing  to  notify 
the  tower  switchman  that  the  south  main  track  was  being 
used  for  west  bound  trains,  for  the  reason,  as  it  is  argued, 
the    switchman  could  not  distinguish   in  the  night  time, 
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especially  &  foggy  one,  as  this  was,  upon  which  track  the 
engine  was  proceeding  when  it  left  the  Illinois  Central 
crossing.  The  evidence  shows  that  the  operation  of  all 
trains  and  engines  within  yard  limits,  as  this  was,  had  ever 
been  and  was  at  this  time  controlled  only  by  signals,  and 
this  all  the  employes  of  appellant  knew.  They  were  not 
permitted  to  rely  partly  upon  orders  and  partly  upon  sig- 
nals, for  the  very  good  reason,  doubtless,  that  such  a  prac- 
tice would  tend  to  produce  laxity  among  those  whose  duty 
it  always  is  for  each  to  so  act  as  to  promote  proper  caution 
in  all  for  the  safety  of  all.  We  think  appellant  was  not 
negligent  in  this  respect.  The  tower  switchman  had  already 
that  night  properly  set  the  south  main  track  to  safely  pass 
a  west  bound  train.  Had  he  been  cautious,  as  his  employ- 
ment demanded,  and  properly  heeded  his  surroundings, 
and  remembered  the  gravel  train,  no  doubt  can  be  indulged 
he  would  have  known  the  engine  was  approaching  on  the 
south  track;  he  did  at  last,  as  he  says,  make  the  discovery, 
but  owing  to  the  excessive  speed  of  the  train  in  yard  limits 
he  was  unable  to  move  the  lever.  It  may  often  happen  that 
a  train  is  entitled  to  the  right  of  way  at  a  given  crossing, 
and  at  the  same  time  the  derail  be  set  against  it.  This 
may  be,  for  the  purpose  of  the  argument,  considered  the 
situation  of  the  train  by  which  Lawler  was  killed.  Does 
that  furnish  any  justification  or  excuse  to  run  upon  the 
crossing  without  first  using  caution  to  discover  the  exact 
meaning  of  the  signals  displayed  ?  The  engineer  had  no 
reason  to  expect  a  ground  or  hand  signal  from  the  tower 
man.  He  had  no  notice  the  interlocking  apparatus  was 
out  of  order,  and  it  was  not.  All  agree  that  if  the  dwarf 
signal  was  not  burning,  as  he  claims  it  was  not,  that  would 
be  the  same  as  a  danger  signal.  The  absence  of  a  signal  at 
such  a  place  is  an  indication  of  danger,  and  it  was  the  clear 
duty  of  the  engineer  to  stop  and  investigate.  The  undis- 
puted evidence  is  that  the  semaphore  white  light  meant 
danger  to  a  west  bound  train  on  the  south  track — the 
engineer  himseif  admits  that — but  he  did  not  see,  or  look 
to  see  it.    In  his  testimony  he  says  that  both  he  and  Law- 
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ler  could  have  seen  the  semaphore  light  had  they  only 
looked.  We  have  no  reasonable  doubt  the  accident  was  the 
direct  result  of  the  failure  of  the  engineer  to  properly 
examine  for  and  heed  the  signals  then  existing.  It  was  a 
part  of  the  duty,  also,  of  the  deceased,  to  keep  a  lookout  for 
these  same  signs.  It  is  conceded,  the  engineer  and  the  fire- 
man, Lawler,  were  fellow-servants,  and  for  injuries  in  con- 
sequence of  the  negligence  of  the  engineer,  there  can  be  no 
recovery. .  It  is  doubtful,  in  our  opinion,  that  the  negligence 
of  Shutt,  the  tower  switchman,  if  he  was  negligent,  con- 
tributed in  any  considerable  degree  to,  or  was  the  efficient 
or  proximate  cause  of  the  injury.  But  even  if  that  was 
true,  Shutt  was  but  the  fellow-servant  of  the  engineer  and 
fireman.  They  were  directly  co-operating  with  each  other 
in  the  particular  business  then  in  hand,  namely,  the  passing 
of  the  train  out  of  the  yards  and  across  the  P.  D.  &  E. 
crossing,  and  in  the  same  line  of  employment,  namely,  the 
running  [of  trains  upon  appellant's  road,  and  their  usual 
duties,  namely,  the  giving  of  signals  by  the  one  and  the 
due  observance  thereof  by  the  others,  would  naturally,  and 
we  think  necessarity,  exercise  an  influence  upon  each  other 
promotive  of  proper  caution,  thereby  fulfilling  the  require- 
ments of  the  rule  in  that  respect.  111.  Cent.  E.  E.  Co.  v. 
Swisher,  74  111.  App.  164,  and  cases  cited;  same  cases,  1S2 
111.  533. 

In  view  of  what  we  have  already  said,  we  deem  it  unnec- 
essary to  consider  the  other  assigned  errors  pressed  upon 
our  attention. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court 
will  be  reversed. 

Finding  of  facts  to  be  recited  in  the  final  order  of  the 
court: 

And  the  court  finds  from  the  evidence  in  the  case  as  the 
ultimate  facts  herein  that  appellant  is  not  guilty  of  the 
negligence  charged  against  it  in  the  declaration  in  the  case, 
nor  in  any  count  thereof;  that  the  said  James  Lawler  was  a 
fireman  upon  one  of  appellant's  locomotive  engines,  which 
engine  was  in  charge  of  Eobert  Clark  as  engineer;  and  that 
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said  James  Lawler  and  Robert  Clark  were  fellow-servants; 
that  the  cause  of  the  accident  which  derailed  the  engine, 
turned  it  over  and  killed  Lawler,  was  the  want  of  ordinary 
care,  and  the  negligence,  of  Robert  Clark,  the  engineer,  in 
failing  to  observe  and  heed  the  danger  signals  then  dis- 
played at  the  railroad  crossing  where  the  accident  hap- 
pened; the  court  also  finds  that  Shutts,  the  tower  switchman, 
was  a  fellow-servant  of  both  Lawler  and  Clark,  the 
fireman  and  engineer,  directly  co-operating  with  them  in 
the  particular  business  then  in  hand  and  in  the  same 
line  of  employment,  and  that  his  negligence  in  failing 
to  sooner  observe  the  approach  of  the  engine  to  the  cross- 
ing contributed  to  such  accident,  but  that  such  negligence 
of  Shutts  was  not  the  proximate  cause  of  the  accident,  such 
proximate  cause  being  the  failure  of  the  engineer  and  fire- 
man to  use  ordinary  care  to  see  and  heed  the  danger  signals 
actually  displayed. 


Lewis  Campbell,  Adm'r,  etc.,  v.  City  of  Clinton. 

1,  Master  and  Servant — Authority  of  a  Vice-Principal  Must  be 
Shown." In  order  to  hold  a  municipality  for  the  act  of  a  vice-princi- 
pal, his  authority  to  act  as  such  vice-principal  must  be  shown. 

Trespass  on  the  Case.— Death  from  negligence,  etc.  Appeal  from 
the  Circuit  Court  of  De  Witt  County;  the  Hon.  William  G.  Cochrane) 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1900. 
Affirmed.    Opinion  filed  February  28,  1901. 

E.  W.  Dunham,  John  Fuller,  and  Herrick  &  Herrick, 
attorneys  for  plaintiff  in  error. 

Michael  Donahue,  William  Booth,  and  Moore,  Warner 
&  Lemon,  attorneys  for  defendant  in  error. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

Plaintiff  in  error,  Lewis  Campbell,  as  administrator  of  the 
estate  of  David  W.  Thompson,  deceased,  prosecuted  a  suit 
in  case  against  appellee,  the  city  of  Clinton,  in  the  Circuit 
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Court  of  DeWitt  County,  for,  as  is  alleged,  negligenth* 
causing  the  death  of  his  decedent,  while  he  was  engaged  in 
the  service  of  the  citv. 

A  trial  by  jury  had  proceeded  so  far  that  the  plaintiff  had 
offered  his  evidence  and  rested,  when  counsel  for  defendant 
requested,  and  the  court  gave  a  peremptory  instruction  to 
the  jury  to  find  the  defendant  not  guilty,  and  that  verdict 
being  returned,  a  judgment  was  entered  in  favor  of  the 
defendant  in  bar  of  the  action. 

Plaintiff  brings  the  case  to  this  court  by  writ  of  error, 
and  urges  the  judgment  reversed  and  the  cause  remanded, 
claiming  that  the  court  refused  proper  and  admitted  im- 
proper evidence,  and  improperly  directed  the  verdict. 

The  declaration  contains  three  original  and  an  additional 
count,  to  which  a  plea  of  not  guilty  was  filed. 

The  first  count  charges  the  city  was  having  a  well  dug 
under  the  directions  of  its  duly  appointed  committee,  and 
for  that  purpose  employed,  with  others,  David  W.  Thomp- 
son, in  his  lifetime,  and  ought  to  have  furnished  him  a 
reasonably  safe  place  to  work  upon,  and  appliances  to  work 
with,  yet  it  negligently  erected  a  defectively  constructed 
platform  in  the  well,  and  directed  Thompson  to  stand  upon  it 
when  at  work,  and  while  he  was  so  upon  it,  and  in  the  exercise 
of  due  care  for  his  own  safety,  on  account  of  such  defective 
construction,  it  broke  and  fell,  carrying  him  with  it,  a  great 
distance,  and  causing  bricks  to  fall  upon  him,  whereby  he 
was  so  wounded  that  he  afterward  died  from  the  effects 
thereof. 

In  the  second  count  it  is  also  charged  that  the  platform 
was  made  of  old,  decayed,  knotty  timber,  and  had  a  great 
number  of  bricks  upon  it  when  it  fell. 

The  third  count  is  substantially  like  the  second,  with  the 
further  averment  that  the  city  bad  notice  of  the  kind  of 
timber  the  platform  was  made  of. 

The  additional  count  charges  all  that  the  third  does,  and 
also  avers  that  the  city,  with  knowledge  that  the  platform 
was  insufficient  to  sustain  so  much  weight,  wantonly,  reck- 
i — i..  carelessly,  and  negligently  piled  a  great  many  brick, 
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to  wit,  5,000,  upon  the  platform,  until  it  broke  and  fell, 
etc.  And  all  the  counts  aver  that  Thompson  left  a  widow 
and  five  children  surviving  him,  and  that  plaintiff  was  duly 
appointed  administrator  of  his  estate  by  the  County  Court 
of  DeWitt  County. 

The  evidence  shows  that  the  council  of  the  city  of  Clin- 
ton, for  the  purpose  of  increasing  the  quantity  of  water  in 
the  well,  from  which  the  city  obtained  its  water  supply,  by 
resolution  empowered  the  committee  on  fire,  water  and 
light,  in  conjunction  with  the  mayor,  to  have  the  well  deep- 
ened. The  well  was  fifty  feet  in  diameter,  and  twenty-four 
feet  deep,  and  was  to  be  deepened  only  twenty-four  feet  in 
diameter. 

The  committee  an<^  mayor  directed  Moffet,  the  superin- 
tendent of  the  water  works  of  the  city,  to  provide  material, 
men,  and  superintend  the  deepening  of  the  well.  He  pro- 
ceeded accordingly,  and  caused  the  water  to  be  pumped  out 
of  the  well  and  a  hole  twenty-four  feet  in  diameter  exca- 
vated in  the  bottom,  in  which  he  put  curbing  around  the 
sides,  and  then  caused  a  brick  wall  to  be  built  on  top  of  the 
curbing  to  the  top  of  the  excavation;  then  more  excavating 
was  done  and  a  platform  built  at  the  top  of  the  wall  by  the 
men  doing  the  excavating  by  placing  a  beam  10  x  12  across 
the  new  part  of  the  wall,  with  the  ends  resting  in  the 
wall  near  the  top.  Across  this  were  placed  nine  stringers 
4x4.  with  their  ends  resting  on  top  of  the  wall,  and  upon 
these  were  laid  two-inch  plank.  Upon  this  platform  the 
bricklayers  stood  and  built  more  wall,  and  it  and  the  curb- 
ing would  settle  until  the  latter  reached  the  bottom  of  the 
excavation;  then  the  platform  would  be  taken  down,  the 
water  again  pumped  out,  four  or  five  feet  more  of  excavat- 
ing would  be  done,  and  the  platform  would  again  be  con- 
structed at  the  top,  out  of  the  same  material,  and  by  the 
same  men;  the  bricklayers  would  stand  upon  it  and  again 
build  up  the  wall  as  before.  This  was  repeated  until  the 
well  had  been  deepened  some  eighteen  or  twenty  feet,  when 
from  some  cause  the  curbing  and  wall  became  lodged  so  it 
would  not  settle,  and  in  order  to  make  it  go  down,  the  men 
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doing  the  excavating  began  to  pile  bricks  upon  the  platform 
to  force  the  curbing  and  wall  down,  and  after  they  had  put 
about  1,000  brick  upon  it,  H.  C.  Henson,  the  chairman  of 
the  committee  on  fire,  water  and  light,  came  into  the  well 
and  ordered  the  men  to  stop  putting  brick  on  the  platform, 
informing  them  that  it  was  dangerous,  and  stopped  all  the 
work  upon  the  well  except  pumping  the  water  out,  and  then 
(about  two  o'clock  in  the  afternoon)  he  left  to  go  and  get 
hydraulic  jacks  to  dislodge  the  curbing  and  wall  by  force 
applied  to  the  bottom,  and  while  he  was  gone  for  that  pur- 
pose, the  men,  after  talking  for  some  time  among  themselves 
concerning  the  danger  of  putting  more  bricks  onto  the 
platform  to  force  the  curbing  and  wall  to  settle,  concluded 
to,  and  did,  put  about  2,000  more  onv  notwithstanding  the 
orders  given  by  Henson;  and  while  so  doing,  two  of  the 
stringers  of  the  platform  broke,  together  with  the  planks 
of  the  floor  above  them,  thereby  causing  plaintiffs  intestate, 
who  was  standing  upon  it  and  then  in  the  act  of  piling 
bricks  upon  it,  to  fall  to  the  bottom  of  the  well,  and  some 
of  the  bricks  fell  upon  and  so  badly  injured  him  that  he 
afterward  died  from  the  effects  thereof. 

Plaintiff's  intestate  was  one  of  the  men  employed  to 
make  excavations,  construct  the  platform,  and  wait  upon 
the  bricklayers;  and  among  those  employed  and  who 
worked  with  him,  was  Moore,  the  superintendent  of  the 
streets  of  the  city,  who,  in  the  absence  of  Moffet  or  Hen- 
son, acted  as  foreman  of  the  men  doing  the  excavating. 
Moore  agreed  to  and  aided  the  men  in  piling  more  brick 
upon  the  platform,  and  they  all  knew  how,  and  of  what 
the  platform  was  constructed,  and  that  Henson  had  ordered 
them  to  stop  piling  any  more  brick  upon  the  platform,  or 
doing  any  other  work  at  the  well,  except  the  pumping  of 
the  water  out.  While  Henson  went  for  the  jacks,  and  be- 
fore the  men  resumed  piling  bricks  upon  the  platform,  they, 
Thompson  among  them,  talked  over  the  danger  to  them  of 
doing  so. 

The  two  stringers  which  broke  were  of  pine  and  free  of 
knots  or  decay;  the  others  were  of  oak.    The  city  furnished 
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plenty  of  oak  timber,  4x4,  for  the  stringers,  but  the  men 
used  the  pine  of  their  own  motion,  plaintiffs  intestate  being 
one  of  them,  and  knew,  all  about  it. 

The  day  on  which  plaintiffs  intestate  received  his  injuries, 
and  for  a  day  or  so  before,  Moffet  was  sick,  and  for  that 
reason  unable  to  supervise  the  work  of  the  well;  and  at 
his  request,  Jlenson  directed  the  men  for  him  in  his  absence. 

Moore  worked  at  excavating,  constructing  the  platform 
and  waiting  on  the  bricklayers,  the  same  as  plaintiff's  in- 
testate, and  was  not  shown  to  have  had  the  authority  to 
hire  and  discharge  any  of  the  men  doing  the  work. 

The  only  evidence  which  the  court  refused  to  admit,  and 
of  which  counsel  for  plaintiff  in  their  printed  brief  and 
argument  in  this  court  complain,  consists  of  the  refusal  of 
the  court  to  allow  answered  the  two  questions  put  by  coun- 
sel for  plaintiff  in  error,  to  their  witness,  Henson. 

u  Q.    Mr.  Moore  had  charge  of  the  men  at  the  well  ? 

Q.  You  may  state  whether  or  not  vour  committee  had 
knowledge  of  the  fact  that  Moore  had  charge  of  the  men 
during  your  absence,  or  you  as  chairman."    (P.  7.) 

'  The  bill  of  exceptions  shows  that  the  court  afterward 
permitted  the  witness,  Henson,  to  state  fully  all  that  the 
two  questions  were  calculated  to  elicit  from  him,  hence 
plaintiff  in  error  was  not  prejudiced  in  any  way  by  that 
ruling  of  the  court. 

On  page  8  of  their  brief  the  same  counsel  complain  that 
"  on  cross-examination  of  the  same  witness,  he  was  per- 
mitted to  state,  over  the  objection  of  the  plaintiff,  that  he 
did  not  authorize  any  one  to  pile  bricks  on  the  curb  (plat- 
form) and  that  he  gave  positive  orders  not  to  do  so,"  insist- 
ing it  was  not  cross-examination. 

We  think,  strictly  speaking,  perhaps  it  was  not  cross- 
examination;  but  it  was  not  improper  evidence,  and  since 
the  record  shows  that  the  court  afterward  permitted  coun- 
sel for  plaintiff  to  fully  cross-examine  the  witness  on  that 
point,  we  do  not  think  any  prejudice  resulted  to  plaintiff  on 
that  account. 

The  principal  contention  of  plaintiff  in  error  is  that  the 
evidence  shows  that  Moore  was  vice-principal  of  defendant, 
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and  that  he  directed  the  decedent  to  put  the  brick  upon  the 
platform  and  of  what  to  construct  it,  and  that  defendant  is 
liable  for  his  negligence  in  directing  so  many  bricks  to  be 
piled  upon  it  when  he  knew  two  of  the  stringers  were  pine, 
and  would  not  support  that  much  weight. 

But  the  evidence,  in  our  opinion,  does  not  show  that  any 
one  having  sufficient  authority  from  the  city,  constituted 
Moore  its  vice-principal  for  any  purpose  connected  with 
the  deepening  of  the  well;  all  it  does  show,  or  tends  to 
show,  is  that  he  worked  with  the  men  as  one  of  them,  and 
in  the  absence  of  MoflFet  or  Henson,  acted  as  foreman  of 
the  excavating  crew — not  by  the  direction  of  the  commit- 
tee or  mayor  of  the  city,  but  only  by  the  direction  of 
MofFet,  who  himself  was  but  the  superintendent  of  this  work, 
and  without  authority  from  the  city  to  appoint  any  one  to 
act  in  his  absence  as  its  vice-principal.  Decatur  Cereal 
Mill  Co.  v.  Gogerty,  80  111.  App.  632,  and  same  casein  180 
111.  197. 

As  the  deceased  and  his  fellow-servants  used  pine  timber 
for  two  of  the  stringers  in  the  platform,  when  the  city  fur- 
nished them  plenty  of  oak  timber  for  that  purpose,  he  and 
they  are  to  blame  for  the  consequences  of  it,  and  not  the 
city. 

The  efficient  cause  of  Thompson  being  killed,  however, 
was  the  piling  of  so  many  bricks  upon  the  platform  by  the 
men,  the  decedent  among  them,  when  they  and  he  knew 
how  and  of  what  the  platform  was  constructed,  and  the 
purpose  for  which  it  was  to  be  used;  and  they  and  he  fully 
comprehended  the  danger  of  so  doing,  as  is  shown  by  their 
talk  among  themselves  about  such  danger,  after  Henson 
had  left,  and  just  before  they  concluded,  contrary  to  his 
express  orders  not  to  do  so,  to  resume  piling  more  bricks 
upon  the  platform. 

The  evidence  produced  by  the  plaintiff  then  fully  estab- 
lished that  Thompson  ktiew  the  floor  of  the  platform  was 
supported  partly  by  two  pine  stringers  which  were  likely  to 
break,  and  let  him,  and  the  brick  upon  the  platform,  fall 
into  the  well,  and  the  danger  therefrom  to  him  from  his 
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standing  upon  it  while  more  brick  were  being  put  onto  it 
by  himself  and  his  companions.  And  the  law  will  not 
permit  the  administrator  of  his  estate  to  recover  from 
the  city  under  those  circumstances,  although  Henson  knew 
the  two  pine  stringers  were  there  before  he  left.  Howe  v. 
Medaris,  183  111.  288. 

Therefore  the  Circuit  Court  properly  directed  a  verdict 
for  the  city,  and  the  judgment  will  be  affirmed. 


Marins  A.  Hoffner  et  al.  v.  Cass  and  Morgan  Counties. 

1.  Appbaus—  Where  the  Validity  of  a  Statute  is  Involved.—  Where  a 
trial  court,  in  deciding  a  demurrer  to  special  pleas,  must  necessarily 
hold  a  statute  invalid,  the  question  of  the  validity  of  such  statute  is 
involved  and  the  appeal  must  be  taken  to  the  Supreme  Court. 

Trespass,  vi  et  armis.  Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1900.  Appeal  dismissed.  Opinion  filed 
February  28,  1901. 

Morrison,  Worthington  &  Reeve,  attorneys  for  appellants. 
C.  A.  Barnes  and  A.  A.  Leepbr,  attorneys  for  appellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  vi  et  armis  by  appellees 
against  appellants  for  taking  down  a  bridge  on  the  public 
road  where  it  crossed  Mud  Creek  near  the  line  between 
Cass  and  Morgan  counties,  and  in  widening  the  creek  at 
that  place  as  to  increase  the  expense  of  constructing  a  new 
bridge.  In  addition  to  the  plea  of  not  guilty,  the  appel- 
lants pleaded  specially  several  pleas  by  way  of  justification, 
in  substance,  that  by  certain  proceedings  in  the  County 
Court  of  Cass  County,  and  by  the  order  of  that  court  duly 
made,  Mud  Creek  Drainage  District  was  organized,  includ- 
ing certain  described  territory,  and  including  the  land  and 
road  upon  which  the  bridge  in  question  was  located,  and 
that  appellants  were  the  duly  appointed  and  qualified  com- 
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•missioners  of  such  district,  and  were  such  commissioners  at 
the  time  of  the  supposed  trespasses;  and  that  to  make  the 
drainage  effective  in  the  district  it  was  necessary  to  deepen 
and  widen  Mud  Creek,  where  the  bridge  was  located,  and 
that  by  the  provisions  of  the  statute  it  was  the  duty  of  the 
commissioners  to  remove  the  bridge,  which  they  did.  A 
demurrer  was  sustained  to  the  special  pleas,  and  a  trial  by 
jury  had  under  the  declaration  and  general  issue,  ending  in 
a  verdict  and  judgment  against  appellants  for  $700,  to  re- 
verse which  this  appeal  is  brought,  various  errors  having 
been  assigned  and  argued  by  which  such  reversal  is  sought, 
among  which  are  that  the  court  erred  in  sustaining  the 
demurrer  to  the  pleas,  the  court  admitted  improper,  and 
rejected  competent  evidence,  misdirected  the  jury  in  its 
instructions,  and  refused  to  properly  instruct  the  jury. 

By  rulings  of  the  court  upon  the  evidence,  and  the  in- 
structions of  the  court,  the  same  questions  arise  as  were 
presented  upon  the  demurrer  to  the  pleas,  as  to  the  suffi- 
ciency, as  a  defense  to  the  action,  of  the  order  of  the  County 
Court,  and  section  55  of  "  An  act  to  provide  for  the  con- 
struction, reparation  and  protection  of  drain  ditches  and 
levees  across  the  lands  of  others,  for  agricultural,  sanitary 
and  mining  purposes,  and  to  provide  for  the  organization 
of  drainage  districts,''  approved  and  in  force  May  29,  1879, 
said  section  55  having  been  added  by  act  approved  June  30, 
1885.  The  order  of  the  County  Court,  of  course,  as  we 
think,  depends,  for  its  efficacy  in  this  respect,  upon  the 
validity  of  the  provisions  of  the  section  of  the  statute  to 
which  we  have  referred,  which  provides  that  full  power 
and  authority  is  thereby  given  the  drainage  commissioners 
to  remove  such  bridges,  if  they  in  their  judgment  find  it 
necessarv. 

The  trial  court  in  passing  upon  the  demurrer  to  the  pleas 
and  giving  its  decision  thereon,  and  in  its  rulings  upon  the 
evidence  and  the  instructions  to  the  jury,  and  also  in  over- 
ruling appellants'  motion  for  a  new  trial,  could  not  well 
have  decided  as  it  did,  without  holding  the  statute  invalid. 
If  the  provisions  of  the  section  to  which  we  have  referred 
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were  valid,  it  would  follow,  in  our  opinion,  as  a  necessary 
sequence,  that  it  afforded  a  justification  of  the  action  of  the 
commissioners.  By  the  briefs  and  arguments  presented  to 
this  court  by  appellees,  the  question  of  the  validity  of  the 
provisions  of  section  55,  to  which  we  have  referred,  is  also 
raised,  and  counsel  for  appellants  in  their  reply  brief,  con- 
cede the  question  of  the  validity  of  the  statute  should  go 
to  the  Supreme  Court,  but  insist  that  this  question  is  not 
presented  by  the  record.  We  are  of  the  opinion  the  ques- 
tion of  the  validity  of  the  statute  does  arise  upon,  and  is 
directly  presented  by,  the  record.  We  are  unable  to  under- 
stand how  we  could  give  our  reasons  for  or  against  the 
defense  sought  to  be  made,  without  passing  upon  the  valid- 
ity of  the  provisions  of  the  section  of  the  statute  in  ques- 
tion. The  question  is  not  one  of  construction,  as  counsel 
for  appellants  insists.  The  language  is  plain  and  unambig- 
uous, that  full  power  and  authority  is  given  the  drainage 
commissioners  to  remove  the  bridge,  if  they,  in  their  judg- 
ment, find  it  necessary.  We  are  without  jurisdiction,  and 
are  forbidden  to  decide  the  validity  of  a  statute,  and  we 
therefore  dismiss  the  appeal  with  leave  to  appellants  to 
withdraw  the  record,  abstracts  and  briefs  if  they  so  desire. 
Appeal  dismissed. 


City  of  Charleston  v.  Andrew  Moore  et  al. 

1.  Parties — In  Proceedings  by  Mandamus  Against  Cities. — Where 
mandamus  proceedings  are  resorted  to,  to  compel  the  passage  of  a  city 
ordinance  in  performance  of  a  duty  imposed  by  law,  it  is  only  necessary 
to  make  the  city  a  party  defendant;  but  when  the  writ  issues  it  should 
be  against  the  individual  members  of  the  city  council. 

Mandamus.  — Appeal  from  the  Circuit  Court  of  Coles  County ;  the  Hon. 
Frank  K.  Dunn,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1900.    Affirmed.    Opinion  filed  February  28,  1901. 

Al.  Rat,  City  Attorney,  J.  H.  Marshall  and  Chas.  C. 
Lee,  attorneys  for  appellant. 
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James  F.  Hughes,  attorney  for  appellees. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Coles  County  awarding  a  peremptory  writ  of  mandamus, 
compelling  the  mayor  and  city  council  of  Charleston  to 
pass  an  ordinance  disconnecting  from  the  city  certain  lands 
of  appellees  lying  within  its  corporate  limits.  The  petition 
was  in  proper  form  and  contained  all  the  statutory  require- 
ments. 

It  is  contended  that  the  territory  sought  to  be  discon- 
nected does  not  come  within  the  intent  and  meaning  of  the 
statute,  because,  over  thirty  years  ago,  it  was  platted  for 
taxing  purposes  by  an  assessor,  as  lots  in  an  assessor's  divi- 
sion, and  has  been  conveyed  from  time  to  time  under  such 
description.  It  is  clear  to  our  minds  that  the  expression, 
"  laid  out  into  city  or  village  lots  or  blocks,"  as  }t  appears 
in  the  statute,  has  no  reference  to  such  a  subdivision. 

It  is  next  contended  that  the  court  was  not  warranted  in 
awarding  the  writ,  because  only  the  city  was  made  a  defend- 
ant in  the  petition  and  the  members  of  the  city  council 
were  not  made  parties.  Where  mandamus  is  resorted  to,  to 
compel  the  passage  of  a  city  ordinance  in  performance  of  a 
duty  imposed  by  law,  it  is  only  necessary  to  make  the  city 
a  party  defendant;  but  when  the  writ  issues  it  should  be 
against  the  individual  members  of  the  city  council.  Vil- 
lage of  Glencoe  v.  The  People  ex  rel.  John  A.  Owen,  78 
111.  3S2;  The  People  ex  rel.  Ins.  Co.  v.  Getzendaner,  137  111. 
262. 

The  case  is  like  Young  et  al.  v.  Cary  et  al.,  184  111.  613, 
where  the  Supreme  Court,  reversing  the  judgment  of  this 
court,  held,  that  on  a  petition  to  disconnect  territory  from 
a  village,  on  a  proper  showing  by  petition  and  proofs,  the 
president  and  board  of  trustees  of  the  village  could  exercise 
no  discretion.  In  the  light  of  that  authority  the  Circuit 
Court  properly  awarded  the  writ  in  this  case,  and  the  judg- 
ment will  be  affirmed. 
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1.  Parties— Zn  Mandamus  Proceedings  Against  Cities.—  Where  the 
object  of  a  writ  of  mandamus  is  to  compel  the  passage  of  an  ordinance 
in  the  performance  of  a  duty,  it  is  not  necessary  to  make  the  individual 
members  of  the  city  council  parties  to  the  petition. 

Mandamus.— Appeal  from  the  Circuit  Court  of  Coles  County;  the 
Hon.  Frank  K.  Dunn,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1900.    Affirmed.  #  Opinion  filed  February  28,  1901. 

Al.  Rat,  City  Attorney,  J.  H.  Marshall  and  Chas.  C. 
Lee,  attorneys  for  appellant. 

Neal  &  Wiley,  attorneys  for  appellees. 

Ms.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Coles  County,  awarding  a  writ  of  mandamus,  compelling  . 
the  members  of  the  city  council  of  Charleston  to  pass  an 
ordinance  disconnecting  certain  territory  from  the  city  in 
accordance  with  a  petition  of  the  owners  of  forty  acres  of 
land  situated  within  the  corporate  limits  of  the  city. 

The  first  objection  raised  is  that  the  only  defendant  to 
the  petition  is  the  city  of  Charleston,  and  the  members 
of  the  city  council  are  not  made  parties.  Where  the 
object  of  a  writ  of  mandamus  is  to  compel  the  passage 
of  an  ordinance  in  performance  of  a  duty,  it  is  not 
necessary  to  make  the  individual  members  of  a  city  council 
parties  to  the  petition.  (Village  of  Glencoe  v.  The  People 
ex  rel.  John  A.  Owen,  78  111.  332;  The  People  ex  rel.  Ins. 
Co.  v.  Getzendaner  et  al.,  137  111.  234.)  When  the  writ  is 
granted,  it  should  be  served,  of  course,  upon  the  individual 
members. 

Aside  from  that  question  the  case  is,  in  all  essential  feat- 
ures, like  that  presented  to  the  Supreme  Court  in  Young 
et  al.  v.  Carey  et  al.,  184  111.  613.  Under  the  authority  of 
that  case  the  order  of  the  Circuit  Court  will  be  affirmed. 
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Chicago  &  Alton  R.  B.  Go.  v.  Elias  Davis. 

1.  Railroad  Companies — Liability  for  Medical  Services  in  Casen  of 
Accidents.— When  an  accident  happens  to  an  employe  of  a  railroad  com- 
pany, where  the  local  surgeons  of  the  company  are  not  in  the  vicinity, 
and  the  condition  of  the  injured  person  requires  prompt  medical  atten- 
tion, the  representatives  of  the  company  in  authority  at  the  time  and 
place  of  the  accident  will  have  the  right  to  employ  medical  assistance 
and  render  the  company  liable  to  pay  for  the  services. 

Assumpsit,  for  medical  services.  Appeal  from  the  County  Court  of 
Macoupin  County;  the  Hon.  David  E.  Keefe,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1900.  Affirmed.  Opinion  filed 
February  28,  1901. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant. 
Peebles,  McCluee  &  Peebles,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  judgment  against  appellant  for  $60 
for  medical  services  rendered  by  him  in  treating  one  Clin- 
ton Hall,  an  employe  of  appellant,  who  was  injured  while 
assisting  in  the  removal  of  a  wreck  on  appellant's  railroad. 
The  employment  of  appellee  as  a  physician,  was  ordered 
bv  the  conductor  of  the  wrecking  train.  The  rule  is  well 
settled  in  this  State  that  where  an  accident  happens  to  an 
employe  of  a  railroad  company,  and  local  surgeons  of  the 
company  are  not  in  the  vicinity,  and  the  condition  of  the 
injured  man  requires  prompt  medical  attention,  that  the 
representative  of  the  company  in  authority  at  the  time  and 
place  of  the  injury,  has  the  right  to  employ  medical  assist- 
ance. If  a  doctor  is  sent  for  by  such  representative  of  the 
company  and,  at  his  instance,  performs  professional  serv- 
ices for  the  injured  employe,  the  company  will  be  liable 
to  pay  for  such  service.  Toledo,  Wabash  &  Western  R.  T. 
Co.  v.  Rodrigues,  47  111.  18S;  Indianapolis  &  St.  Louis  R.  R. 
Co.  v.  Morris,  67  111.  295. 

Hall  was  badly  injured,  and  another  man  working  with 
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him  killed,  by  the  breaking  of  machinery  used  in  raising  a 
freight  car.  That  an  emergency  for  prompt  medical  aid 
existed,  we  have  no  doubt,  as  we  look  at  the  evidence  in  the 
record.  The  man  ip  supreme  authority  at  the  time  was  the 
conductor  of  the  wrecking  crew.  Although  the  conductor 
himself  did  not  call  upon  appellee,  he  directed  him  to  be 
called  by  another  man,  and  appellee  performed  the  service 
in  response  to  such  call.  We  think  there  was  clear  right 
of  recovery  and  the  judgment  will  therefore  be  affirmed. 
Judgment  affirmed. 


Christopher  Dolbeare  v.  Jacob  Coultas. 

1.  Services — By  One  in  the  Family  of  a  Relative. — Where  one  enters 
the  family  of  a  relative  and  is  trusted  as  a  member  of  the  family,  the 
relationship  between  the  parties  is  so  intimate  that  the  law  does  not  im- 
ply a  contract  requiring  the  one  to  pay  money  for  support  or  the  other 
to  pay  for  services  rendered. 

Assumpsit,  for  services,  etc.  Appeal  from  the  Circuit  Court  of  Pike 
County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1900.  Reversed  and  remanded.  Opinion 
filed  February  38,  1901. 

Williams  &  Colet  and  A.  Clay  Williams,  attorneys  for 
appellant. 

L.  T.  Graham  and  Jefferson  Orr,  attorne\Ts  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellant  for  services  as  a  farm  hand  and 
recovered  judgment  in  the  Circuit  Court  for  $154. 

Appellee  is  the  father-in-law  of  appellant.  He  is  a  wid- 
ower, and  the  defense  was  that  he  was  living  with  appellant 
as  a  member  of  the  family  and  that  neither  he  nor  appel- 
lant expected  that  the  one  would  receive  and  the  other  pay 
wages  for  services  rendered.  The  case  was  a  close  one  on 
the  facts. 
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The  court,  at  the  instance  of  the  plaintiff,  gave  to  the 
jury  the  following  instructions : 

"  2.  The  court  instructs  you,  that  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  worked  as  a 
farm  hand  for  the  defendant  during  the  spring  and  summer 
of  1895,  and  from  the  spring  of  1897  to  tne  first  of  April, 
1898,  and  you  further  find  by  a  preponderance  of  the  evi- 
dence that  there  was  no  agreement  or  understanding 
between  the  plaintiff  and  defendant,  and  that  such  work 
was  not  to  be  paid  for,  then  if  you  find  the  facts,  as  last 
hereinbefore  stated,  your  verdict  shall  be  for  the  plaintiff 
for  whatever  amount  you  shall,  by  the  evidence,  believe  the 
plaintiff  would  be  entitled  to  recover." 

The  instruction  entirely  ignores  the  main  question  at 
issue.  Where  one  enters  the  familv  of  a  relative  and  is 
trusted  as  a  member  of  the  family,  the  relationship  between 
the  parties  is  so  intimate  that  the  law  does  not  imply  a  con- 
tract, requiring  the  one  to  pay  money  for  support  and  the 
other  to  pay  money  for  services  rendered;  a  recovery  for 
either  support  or  services  can  not  be  had  by  ojie  of  the 
parties  against  the  other  in  the  absence  of  an  expressed 
contract.  In  the  absence  of  an  express  agreement  the  law 
indulges  the  generous  presumption  that  what  is  furnished 
upon  the  one  hand  and  what  is  done  upon  the  other  is 
gratuitous  and  is  done  from  the  promptings  of  affection. 
(Harris  v.  Mclntyre  et  al.,  118  111.  275;  Switzer  v.  Kee,  146 
111.577;  Heffron'v.  Brown,  155  111.  322.)  The  instruction 
lays  down  a  contrary  rule  and  tells  the  jury  that  if  there 
was  no  agreement  or  understanding  between  the  plaintiff 
and  the  defendant  that  such  work  was  not  to  be  paid  for, 
they  shall  find  a  verdict  for  the  plaintiff. 

The  court  also  gave  to  the  jury  the  following  instruction 
for  the  plaintiff: 

44  3.  You  are  instructed  that  in  the  determination  of  the 
question  as  to  how  much  you  should  assess  the  damages, 
you  should  take  into  consideration  all  the  evidence, 
facts  and  circumstances  in  the  case,  and  determine  from 
such  evidence  what,  in  your  judgment,  would  be  a  reasonable 
compensation,  and  fix  the  amount  accordingly." 

This  instruction  is  vicious  because  it  assumes  that  the 
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plaintiff  had  made  out  his  case  and  that  the  only  question 
left  to  the  consideration  of  the  jury  was  the  assessment  of 
damages. 

For  the  error  in  giving  these  instructions  the  judgment 
must  be  reversed  and  the  cause  remanded. 


Illinois  Central  Railroad  Go.  v.  Dora  Bartle,  Adm'x,  etc. 

1.  Instructions—  Where  the  Evidence  is  Not  Satisfactory.— Where 
the  evidence  of  care  on  the  part  of  a  person  killed  in  a  railroad  acci- 
dent is  neither  clear  nor  satisfactory,  the  rulings  of  the  court  upon  the 
admission  and  rejection  of  evidence  bearing  upon  the  negligence  of  the 
company  should  not  be  prejudicial  to  it. 

2.  Evidence — Knowledge  of  the  Situation  Surrounding  an  Accident. 
—In  an  action  by  personal  representatives  of  a  person  killed  in  a  rail- 
road accident  at  the  crossing  of  a  public  street  in  the  city  of  Mattoon  in 
the  night  time,  when  the  gates  and  flagmen,  in  use  by  day,  were  not 
used,  it  is  competent  to  show  that  the  person  killed  had  knowledge  con- 
cerning the  maintenance  of  the  gates  and  presence  of  the  flagmen  at  the 
hour  of  the  accident. 

3.  Damages—  When  a  Material  Question--Instruction8.---Ia  an  ac- 
tion for  damages  to  next  of  kin,  resulting  from  the  death  of  a  person 
killed  in  a  railroad  accident,  an  instruction  telling  the  jury  that  they 
may  assess  the  damages  at  such  sum  as  they  believe  from  the  evidence 
to  be  a  just  compensation  for  the  damage  to  the  means  of  support  sus- 
tained by  the  next  of  kin,  is  erroneous,  as  assuming  that  the  deceased 
was  a  means  of  support  to  his  next  of  kin. 

4.  Presumptions— Rebuttal  of  Statutory  Presumptions.— Where  a 
person  is  killed  by  a  railroad  train  while  running  at  a  greater  rate  of 
speed  than  that  allowed  by  ordinance,  the  statutory  presumption  that 
the  railroad  company  was  guilty  of  negligence  in  such  killing,  may  be 
rebutted  by  proof  of  contributory  negligence  or  want  of  ordinary  care 
on  the  part  of  the  person  killed. 

Trespass  on  the  Case.— Death  from  negligence,  etc.  Appeal  from 
the  Circuit  Court  of  Coles  County:  the  Hon.  Frank  K.  Dunn,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1900.  Reversed 
and  remanded.    Opinion  filed  February  28,  1901. 

Clark,  Scott  &  Wilson,  attorneys  for  appellant;  John 
G.  Drennan,  of  counsel. 
The  existence  at  a  railroad  crossing  of  gates  seemingly 
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intended  to  be  shut  when  trains  pass,  does  not  excuse  a 
traveler  from  the  duty  of  looking  before  crossing,  but  does 
give  him  the  right  to  take  that  fact  into  consideration  in 
determining  to  what  extent  he  will  look.  Merrigan  v. 
Boston  &  Albany  R.  R.  Co.,  154  Mass.  189. 

A  person,  familiar  with  a  railway  crossing,  and  knowing 
that  engines  constantly  go  back  and  forth  over  the  tracks 
there,  is  guilty  of  such  contributory  negligence  as  to  pre- 
clude his  recovery  when,  in  attempting  to  cross  without 
looking,  he  is  struck  by  an  engine  that  was  plainly  visible 
for  some  distance  before  it  reached  the  crossing.  The  fact 
that  the  engine  was  moving  at  an  unlawful  rate  of  speed, 
and  that  the  company's  watchman,  at  whom  plaintiff  was 
looking,  failed  to  warn  him  *  *  *  do  not  so  neutralize 
the  effects  of  plaintiff's  contributory  negligence  as  to  make 
it  a  question  for  the  jury.  L.  &  N.  R.  R.  Co.  v.  Webb,  90 
Ala.  185. 

Andrews  &  Vause,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  a  suit  bv  the  administratrix  of  Thomas  Bartle 
to  recover  for  the  pecuniary  injury  to  his  next  of  kin  con- 
sequent upon  his  death,  alleged  to  have  been  caused  by  the 
wrongful  act,  neglect  or  default  of  appellant.  The  declara- 
tion contains  six  counts,  variously  charging  negligence  in 
the  management  of  a  locomotive  engine  at  the  crossing  of 
the  railroad  with  Broadway  avenue  in  the  city  of  Mat  toon, 
among  which  are  included  the  charges  that  no  bell  was 
rung  or  whistle  sounded  at  the  crossing  as  required  by  law, 
speed  in  excess  of  that  allowed  by  ordinance,  neglect  to 
.operate  gates  as  required  by  ordinance,  dangerous  rate  of 
speed  without  flagman  or  gatekeeper,  and  running  back- 
ward without  an  outlook,  and  the  sixth  count  avers 
willful  negligence,  but  this  charge  was  by  the  court  elimi- 
nated, and  need  not  be  further  noticed.  The  plea  of  the 
general  issue  was  filed  to  the  declaration,  and  trial  by  jury 
ended  in  a  verdict  against  appellant  for  $3,500,  and  the 
court,  after  requiring  a  remittitur  of  $500  of  the  damages 
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so  assessed,  overruled  appellant's  motion  for  a  new  trial,  and 
gave  judgment  against  it  for  $3,000,  to  reverse  which  this 
appeal  is  brought,  and  to  that  end  it  is  argued,  chiefly,  that 
the  court  excluded  proper  evidence  for  appellant,  the  court 
refused  to  give  to  the  jury  proper  instructions,  gave  wrong 
instructions,  the  verdict  is  against  the  evidence  of  the  case, 
and  the  damages  are  excessive. 

The  deceased,  Bartle,  was  a  cab-driver  in  the  city,  and  in 
the  early  morning  of  July  24,  1900,  when  attempting  to 
cross  the  railroad  on  Broadway  avenue,  an  engine  of  appel- 
lant, while  backing  from  the  south,  struck  the  cab  and  killed 
Bartle.  There  is  conflict  in  the  evidence  as  to  the  ringing 
of  the  bell  or  sounding  of  the  whistle,  and  as  to  the  speed  of 
the  engine,  and  as  to  whether  these  things,  or  any  of  them, 
were  the  proximate  cause  of  the  injury.  The  evidence 
of  care  on  the  part  of  Bartle  under  the  circumstances  was 
neither  clear  nor  satisfactory.  In  this  state  of  the  evidence 
it  was  necessary  that  the  rulings  of  the  court  upon  the  ad- 
mission or  rejection  of  evidence  bearing  upon  the  vital 
issues  of  the  alleged  negligence  of  appellant,  or  the  care  of 
the  deceased,  should  not  be  prejudicial,  and  also  that  the 
instructions  to  the  jury  should  be  accurate,  and  that  appel- 
lant's rights  should  not  be  prejudiced  by  the  refusal  of  proper 
instructions. 

It  was  proved  upon  the  trial  that,  at  the  crossing  in  ques- 
tion, gates  were  erected  and  maintained;  that  between 
the  hours  of  eight  o'clock  in  the  evening  and  seven  o'clock 
in  the  morning  the  gates  were  not  operated,  and  the  acci- 
dent in  question  happened  between  four  and  five  o'clock  in 
the  morning.  We  have  no  doubt,  from  the  evidence  in  the 
case,  that  it  is  a  just  inference  to  believe  that  Bartle  knew 
of  this  custom  of  omitting  to  operate  the  gates  between  the 
hours  named.  One  of  appellant's  witnesses  was  asked  if 
Bartle  knew  of  it,  but  upon  objection,  the  court  rejected  the 
evidence,  and  also  refused  an  instruction  upon  the  same 
point  to  the  effect  that  if  Bartle  knew  the  gates  were  not 
put  in  operation,  and  had  not  been  since  their  erection  at 
as  early  an  hour  as  the  time  of  the  injury,  and  that  no  flag- 
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man  was  stationed  there  at  such  an  hoar,  that  Bartle  would 
have  no  right  to  rely  upon  the  action  of  the  gates,  or  the 
presence  of  a  flagman. 

It  is  argued  that  the  court  did  not  err  in  refusing  an  answer 
to  the  question  as  to  the  knowledge  of  Bartle  concerning 
the  maintenance  of  the  gates  and  presence  of  the  flagman  at 
the  hour  of  the  accident,  because  such  answer  would  in  the 
nature  of  the  case  be  a  mere  conclusion  of  the  witness.  To 
a  certain  extent  this  would  be  true,  yet  the  witness  may 
have  stated,  had  he  been  permitted  to  do  so,  several  facts 
and  circumstances  of  a  satisfactory  nature,  of  more  or  less 
conclusive  proof  of  the  knowledge  of  Bartle,  that  the  gates 
and  flagman  were  not  used  at  the  hour  of  the  accident. 
The  ruling  of  the  court  upon  this  point,  in  connection  with 
the  refusal  of  the  instruction  upon  the  same  subject,  was  in 
effect  to  say  to  the  jury  that  the  knowledge  of  the  deceased 
as  to  the  subject  of  the  gates  and  flagman  at  the  time  in 
question,  was  of  no  moment  as  affecting  his  care  for  his 
own  safety  at  the  time  and  under  the  circumstances  then 
surrounding  him.  We  think  this  fact  of  vital  importance 
for  the  consideration  of  the  jury,  and  believe  it  was  preju- 
dicial error  for  the  court  to  reject  the  evidence  and  refuse 
the  instruction  upon  this  point. 

Much  complaint  has  been  made  of  the  instructions  in  the 
case,  otherwise  than  we  have  already  designated.  It  is 
objected  that  the  first  instruction  given  for  appellee  was 
misleading — which  is  to  the  effect  that  if  the  deceased  was 
injured  by  the  negligence  of  the  defendant  as  charged  in 
either  count  of  the  declaration,  the  jury  should  find  for  the 
plaintiff.  It  was  decided  by  the  court  upon  the  trial  that 
no  recovery  could  be  had  upon  the  sixth  count,  and  not- 
withstanding this,  under  the  instruction  just  mentioned, 
the  jury  could  well  have  found  under  that  count.  In  a  case 
where  the  evidence  is  unsatisfactory  upon  every  material 
point,  the  instructions  should  be  clear  and  perspicuous,  and 
nothing  should  be  left  to  doubt  or  conjecture,  and  we  are 
constrained  to  believe  this  instruction  was  misleading  and 
prejudicial. 


Third  District — November  Term,  1900.     61 

I.  C.  R.  R.  Co.  v.  Bartie. 

1—  I    ■  ^^^^^^^M  UMIII      II  ■   1     111  1        ■  I "" ^^^^^^^— 

The  question  of  damages  was  also  a  material  question  to 
be  decided  by  the  jury,  and  in  the  second  instruction  given 
for  the  appellee  the  jury  was  told  that  they  might  assess 
the  damages  at  such  sum  as  they  believed  from  the  evi- 
dence to  be  a  just  compensation  for  the  damage  to  the 
means  of  support  sustained  by  the  next  of  kin.  This 
instruction  assumes  the  deceased  was  a  means  of  support 
to  the  next  of  kin,  while  this  point  was  sharply  contested 
before  the  jury.  Moreover,  the  statute  in  such  cases  pro- 
vides for  a  recovery  for  a  fair  and  just  compensation  with 
reference  to  the  pecuniary  injuries  resulting  from  death  to 
the  wife  and  next  of  kin,  and  it  seems  to  us  it  was  a  preju- 
dicial error  to  assume,  as  the  instruction  did,  that  the 
deceased  was  a  means  of  support  to  the  next  of  kin,  while 
some  of  the  evidence  tended  to  show  that  the  deceased,  to  a 
certain  extent,  was  being  supported  by  his  next  of  kin.    > 

We  think  the  eighth  instruction  for  the  appellee  is  preju- 
dicial and  misleading,  as  it  informs  the  jury  that  if  the 
train  was  being  run  at  a  greater  rate  of  speed-  than  prescribed 
by  ordinance,  then  the  defendant  is  presumed  to  be  guilty 
of  negligence  in  the  killing  of  Bartie.  In  the  abstract, 
3uch  is  the  statutory  law;  but  in  its  application  here,  it  is 
but  presumptive,  subject  to  be  rebutted  by  evidence  over- 
coming it,  or  contributive  negligence  of  the  person  in- 
jured. This  instruction,  however,  ignores  every  negative 
element  of  negligence,  and  the  evidence,  and  the  conten- 
tion of  appellant,  that  the  cause  of  the  injury  to  the  deceased 
was  his  own  negligence,  and  want  of  care  for  his  own  safety. 
It  might  be,  as  assumed  by  the  instruction,  that  appellant 
ran  its  engine  in  excess  of  the  speed  allowed  by  ordinance, 
and  in  this  respect  it  would  be  prima  facie  guilty  of  negli- 
gence; yet  if  such  prima  facie  negligence  was  rebutted  by 
evidence  which  the  instruction  does  not  save,  or  if  the 
deceased  was  killed  in  consequence  of  his  own  want  of  care, 
the  appellant  would  not  in  either  case  be  liable.  Sufficient 
proof  to  rebut  the  statutory  presumption,  or  proof  of  con- 
tributory negligence,  or  want  of  ordinary  care  of  the  person 
injured,  will  defeat  the  prima  facie  liability  created  by  the 
statute.     C.  &  A.  R.  R.  Co.  v.  Fell,  79  111.  App.  376. 
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Other  instructions  in  the  case  have  also  been  criticised 
and  to  some  extent  the  criticisms  are  well  founded;  for 
instance,  the  seventh,  in  assuming  the  next  of  kin  sustained 
damages;  but  the  objections  we  have  already  pointed  out, 
we  think,  are  sufficient  to  illustrate  our  views  of  the  law  of 
the  case,  without  extending  this  opinion  to  unreasonable 
length. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded  for  a  new 
trial    Reversed  and  remanded. 


Bloomington  Canning  Co.  v.  Union  Can  Co. 

1.  Pleadings — When  a  Special  Plea  Amounts  to  the  General  Issue. — 
Where  a  defendant  can  have  the  benefit  of  a  special  plea,  in  evidence, 
under  the  general  issue,  such  special  plea  amounts  to  the  general  issue 
only,  and  as  such  is  amenable  to  a  demurrer. 

2.  Contracts— Rules  of  Construction. — The  elementary  rule  in  the 
construction  of  a  contract  is  to  ascertain  from  the  contract  itself,  if  it 
can  be  done,  what  was  the  true  intention  of  the  parties  at  the  time  the 
contract  was  made.  In  doing  this  every  part  of  the  contract  is  to  be 
looked  to  and  given  effect  if  possible,  consistent  with  the  whole  instru- 
ment; nothing  is  to  be  rejected  as  surplusage  without  a  plain  necessity, 
or  to  prevent  a  defeat  of  the  purpose  sought  to  be  attained  by  the  par- 
ties to  the  contract. 

8.  Same— Construction  Where  the  Language  is  Doubtful—Where 
the  language  of  a  contract  is  doubtful,  it  is  not  to  be  construed  most 
strongly  against  the  party  using  such  language,  but  is  to  be  given 
its  ordinary  significance  as  defined  by  the  standard  authorities  of  the 
language. 

4.  Words  and  Phrases—'*  More  or  Less"— The  expression  "  more  or 
less"  as  used  in  a  contract  of  purchase  and  sale  of  manufactured 
goods  is  far  from  being  synonymous  with  "  approximately,"  for  the 
former  words  imply  going  beyond  or  over  the  quantity  or  amount  named, 
while  the  latter  does  not. 

Assumpsit,  for  alleged  breach  of  a  written  contract.  Appeal  from 
the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand  Book- 
walter,  Judge,  presiding.  Heard  in  this  court  at  the  November  term, 
1900.  Reversed  and  remanded,  with  directions.  Opinion  filed  February 
28,  1901. 
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Statement. — Appellant  sued  appellee  upon  a  written  con- 
tract for  failure  to  deliver  tin  cans  according  to  the  alleged 
terms  thereof.  The  contract  sued  upon  is  dated  at  Hoopes- 
ton,  Illinois,  November  8,  1898,  and  is  in  the  form  of  a 
letter  signed  by  appellee  and  addressed  to  appellant,  and 
accepted  in  writing  by  the  latter.  The  body  of  the  con- 
tract is  as  follows : 

"  We  enter  vour  order  for  the  following  cans,  for  vour 
use  in  packing,  and  for  shipment  only  to  your  own  factories. 

Your  season's  requirements  of  cans,  approximately  as 
follows : 

Two  and  one-half  millions  (2,500,000)  two-pound  cans, 
with  If  opening. 

One  half  million  (500,000)  three-pound  cans,  with  two 
inch  opening. 

Terms :  F.  O.  B.  cars  in  bulk,  in  carloads.  Net  cash.  Set- 
tlement to  be  made  for  each  carload  by  payment  of  our 
draft  for  the  amount,  on  presentation  of  same  with  bill  of 
lading  attached  without  expense  to  us  for  collection. 

Shipment  and  price :  One  million  two  pound  cans  to  be 
paid'  for  during  January,  1899.  Balance  to  be  paid  for  as 
delivered.  Cans  to  be  shipped  at  the  rate  of  3,000,000 
2-lb.  and  100,000  3-lb.  cans  per  month  during  the  months  of 
April,  May,  June,  July  and  August,  and  the  remainder  as 
wanted  during  the  months  of  September  and  October,  1S99. 
Cans  to  be  delivered  F.  O.  B.  cars  at  Bloomington,  Illinois, 
or  Chenoa,  Illinois,  as  may  be  desired.  Price  to  be  ten  dol- 
lars ($10)  per  thousand  for  two-pound  cans,  and  fourteen 
dollars  ($14)  per  thousand  for  three-pound  cans. 

Cancellation :  This  contract  shall  not  be  subject  to  can- 
cellation except  by  mutual  agreement,  and  in  no  case  shall 
cancellation  be  made  except  bv  payment  in  cash  by  your- 
selves to  us  of  a  cancellation  cfrarge  of  five  cents  per  hun- 
dred cans  on  No.  2  cans,  and  seven  and  one-half  cents  per 
hundred  cans  on  No.  3  cans. 

Guarantee  :  We  agree  to  pay  you  packer's  cost  of  cans 
and  contents  for  all  cans  spoiled  by  leaks,  exceeding  two 
cans  per  thousand,  provided  said  leaks  are  shown  to  be  the 
result  of  faulty  material  or  workmanship  in  the  manufact- 
ure of  the  cans.  All  leaks  shall  be  held  subject  to  our 
orders,  and  no  claims  shall  be  made  for  cans  after  they  have 
left  your  possession.  This  guarantee  expires  on  December 
31,  1899,  and  no  claims  will  be  recognized  unless  received 
before  that  date. 
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Accidents  :  In  case  of  the  destruction  of  our  works  by 
fire  or  cyclone,  or  our  being  prevented  by  causes  beyond 
our  control  from  shipping  these  cans,  our  liability  is  to  be 
limited  to  the  amount  of  money  to  be  received  on  account, 
with  interest.  In  the  case  of  the  destruction  of  your  fac- 
tory by  fire  or  cyclone  we  agree  to  cancel  any  unfilled  por- 
tion of  this  contract  without  expense  to  you." 

The  declaration  avers  that  plaintiffs  requirements  for 
cans  for  the  season  of  1899,  were  3,389,952  two-pound  cans, 
and  762,437  three-pound  cans;  that  during  the  year  1S99, 
plaintiff  received  only  2,872,872  two-pound  cans,  and  only 
475,189  three-pound  cans  and  paid  the  defendant  for  the 
same  according  to  the  terms  of  the  contract;  that  plaintiff, 
September  4,  1899,  specially  requested  defendant  to  make 
shipments  equal  to  the  requirements  above  stated,  which  it 
was  willing  to  accept  and  ready  to  pay.  for  according  to  the 
terms  of  the  contract;  but  defendant  refused  to  do  so, 
to  plaintiffs  damage.  To  the  declaration  the  defendant 
pleaded  one  special  plea  of  performance  of  the  terms  of  the 
contract,  in  which  the  history  of  the  organization  of  defendr 
ant  corporation  is  set  forth,  and  other  facts  and  circum- 
stances outside  of  the  contract  itself,  much  in  detail  and 
quite  voluminously,  for  the  alleged  purpose  of  showing  the 
surroundings  and  circumstances  of  the  parties,  as  affecting 
or  disclosing  their  intentions,  deemed  unnecessary  to  recite 
here,  and  in  the  plea  it  is  admitted  only  475,1 89  three  pound 
cans  were  delivered  under  the  terms  of  the  contract.  To  this 
plea  the  court  overruled  a  demurrer,  and  the  plaintiff  abid- 
ing by  its  demurrer,  the  court  gave  final  judgment  against 
the  plaintiff  in  bar  of  the  action,  to  reverse  which  this  appeal 
is  brought,  and  such  action  of  the  court  assigned  for  error. 

Will  &  Whitmer  and  Penwell  &  Lindlet,  attorneys 
for  appellant. 

H.  M.  Steely  and  James  H.  Dyer,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Many  points  are  argued  against  the  plea,  but  in  the  view 

we  take  of  the  case  it  will  be  unnecessary  to  consider  all  of 
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them.  It  is  doubtless  true  the  defendant  could  have  the 
benefit  in  evidence,  under  the  general  issue,  of  all  special 
facts  necessary  or  proper  to  show  the  situation  of  the  par- 
ties in  aiding  the  court  to  ascertain  and  give  effect  to  their 
intentions,  by  the  contract  executed  by  them,  and  inasmuch 
as  we  do  not  consider  the  contract  ambiguous  in  its  terras, 
much,  if  not  all  the  special  statements  contained  in  the 
plea,  would  be  improper  for  the  purposes  designed  by  the 
pleader.  In  truth,  we  think  the  inferences  proper  to  be 
drawn  from  the  nature  and  terms  of  the  contract  itself,  and 
its  subject-matter,  are  quite  sufficient  of  themselves  by 
which  to  find  the  intention  of  the  parties,  without  the  aid 
of  extrinsic  proof,  and  the  case  therefore  rests  upon  the 
proper  construction  of  the  contract,  to  be  made  by  inspec- 
tion of  its  terms,  a  consideration  of  its  subject-matter,  and 
the  reasonable  and  natural  inferences  to  be  drawn  there- 
from of  the  situation  and  circumstances  surrounding  the 
parties  at  the  tijne  it  was  made.  The  contract,  in  effect,  is 
that  defendant  undertook  to  furnish  plaintiffs  season's 
requirements  of  cans,  for  its  use  in  packing,  approximately 
2,500,000  two-pound  cans,  and  500,000  three-pound  cans  at 
$10and  $14  per  thousand  respectively;  the  cans  actually 
delivered  were  2,872,872  of  the  small  size,  and  475,189 
of  the  larger  size,  and  plaintiff  insists  the  defendant  was, 
by  the  contract,  bound  to  furnish  all  it  required;  that  it 
did  require  for  the  season  of  1899,  3,389,952  of  the  small 
cans,  and  762,437  of  the  large  ones,  and  having  demanded 
them,  the  defendant  refused  to  deliver  more  than  it  had  at 
that  time  furnished.  At  the  time  of  such  demand  and 
refusal  it  appears  by  the  pleading  the  cans  were  worth  $  1 9 
and  $24  per  thousand  respectively,  for  the  small  and  large 
cans. 

We  can  not  agree  with  the  construction  sought  to  be  put 
upon  the  contract  by  counsel  for  appellant.  The  element- 
ary rule,  needing  no  authority  in  support  of  it,  in  the  con- 
struction of  every  contract,  is  to  ascertain  from  the  con- 
tract itself,  if  that  can  be  done,  what  the  true  intention  of 
the  parties  was  at  the  time  they  entered  into  it.     In  doing 
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this,  every  part  of  the  contract  will  be  looked  to  and  given 
effect,  if  possible,  consistent  with  the  whole  contract;  noth- 
ing will  be  rejected  as  surplusage  without  a  plain  necessity, 
or  to  prevent  a  defeat  of  the  purposes  sought  to  be  attained 
by  the  parties  to  the  contract.  Looking  into  the  contract 
here  presented,  it  is  proper  to  infer  from  its  terms,  and  its 
subject-matter,  that  the  plaintiff  was  engaged  in  the  busi- 
ness of  packing  vegetable  products  upon  a  large  scale,  and 
that  defendant  was  a  manufacturer  of  tin  cans  used  in  such 
enterprises,  also  extensively.  It  is  also  reasonable  to  infer 
from  the  nature  of  the  contract,  thatowing  to  the  uncertainty 
of  the  seasons  and  other  causes,  the  plaintiff  could  not  accu- 
rately estimate  the  quantity  of  products  it  would  use  or 
could  acquire  for  the  season  in  question.  Appellee,  to  enable 
it  to  prepare  for  the  factory,  and  purchase  material  and 
supplies,  would  reasonably  require  an  estimate  of  the  limit 
it  would  be  necessary  to  go  to,  to  supply  the  demand.  The 
words  of  the  contract  imply  that  previous  thereto  plaintiff 
had  lodged  its  order  with  defendant  for  cans — in  fact  that  is 
the  recital  of  the  contract;  hence  this  part  of  the  contract 
should  be  regarded  as  the  language  of  the  plaintiff,  instead 
of  the  defendant,  and  if  the  language  is  doubtful  it  should 
not,  as  contended  by  counsel  for  appellant  in  their  reply 
brief,  be  construed  most  strongly  against  appellee,  and  the 
authorities  cited  upon  that  point  do  not  apply.  However, 
we  are  not  of  opinion  the  language  or  words  used  are  doubt- 
ful in  any  just  sense.  The  words  used  are  to  be  given  their 
ordinary  significance.  Approximate,  as  defined  by  Webster 
and  other  standard  authorities,  is  to  carry  or  advance  near; 
to  cause  to  approach;  to  draw  near;  to  approach;  and, 
approximately;  with  approximation;  so  as  to  approximate; 
nearly.  Hence  we  think  by  the  use  of  the  words  of  the  con- 
tract, "  your  order  for  your  season's  requirements  of  cans, 
approximately  as  follows,"  giving  the  number  of  each  class 
of  cans  to  be  furnished,  were  intended  to  fix  a  limit  beyond 
which  appellee  could  not  be  forced  to  go.  In  other  words, 
appellant,  by  the  use  of  that  language,  in  effect  said  that  the 
number  of  cans  required  would  approach  the  figures  named, 


Third  District — November  Term,  1900.     67 

Bloomington  Canning  Co.  v.  Union  Can  Co. 

nearly — it  might  not  be  quite  so  many — but  not  beyond,  or 
over.  If  demanded,  appellee  was  bound  to  furnish  the 
quantities  named  in  the  contract,  but  no  more.  In  this 
sense  the  expression  "more  or  less"  is  far  from  being 
synonymous  with  approximately,  for  the  former  words 
imply  going  beyond  or  over  the  quantity  or  amount  named, 
while  the  latter  does  not;  therefore  the  arguments  and 
authorities  in  the  briefs  of  counsel,  based  upon  their  assumed 
analogy,  have  no  proper  application  to  the  contract  in  ques- 
tion. If  any  effect  whatever  is  to  be  given  to  the  para- 
graph of  the  contract  entitled  "  cancellation" — and  we  have 
said  all  the  parts  must  be  considered— this  construction  of 
the  contract,  it  seems  to  us,  becomes  conclusive.  That  para- 
graph provides  that  cancellation  shall  not  be  made,  except 
upon  payment  to  appellee  of  a  stipulated  sum  per.  hundred 
cans.  Upon  what  basis  could  such  a  compensation  be  made, 
unless  it  was  known  how  many  cans  appellant  had  agreed 
to  take  ?  The  acceptance  of  the  construction  of  the  con- 
tract insisted  upon  by  counsel  for  appellant,  that  the  phrase, 
"your  season's  requirements  of  cans"  should '  be  taken  as 
the  governing  words,  would  result  in  the  rejection  of  the 
clauses  limiting  the  number  of  cans  approximately,  as  sur- 
plusage or  meaningless.  This,  we  have  said,  should  not  be 
done  without  a  plain  necessity,  or  to  prevent  a  defeat  of  the 
objects  the  contract  was  designed  to  attain.  If  the  parties 
meant  by  the  contract  that  the  season's  requirements  of  cans 
should  alone  be  determined  by  the  plaintiff  at  a  future  time, 
and  the  quantity  limited  by  its  will,  then  the  added  clauses 
of  approximate  quantities  were  superfluous  and  useless,  and 
the  commonest  tenets  of  construction  would  thus  be  vio- 
lated, by  rejecting  them.  We  are  unwilling  to  go  to  such 
extremity,  but  believe  all  the  words  may  consistently  be 
given  their  ordinary  significance,  and  standing  thus,  they 
plainly  express  the  purposes  designed  by  the  contracting 
parties.  The  fact  that  more  than*  the  contract  number  of 
one  kind  of  cans  were  furnished,  we  deem  immaterial. 
Appellee  was  in  default  for  the  balance  of  the  large  cans, 
and  for  this  appellant  is  entitled  to  recover  for  any  damage 
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sustained  by  it,  and  to  this  extent  the  plea  afforded  no  de- 
fense, although  professing  to  answer  the  whole  declaration, 
and  it  was  error  to  overrule  the  demurrer,  and  render  judg- 
ment in  bar  of  the  action,  as  was  done;  and  for  this  error 
the  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  sustain  the  demurrer  to 
the  plea,  and  for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed.    Reversed  and  remanded. 


Butler  Ballast  Co.  v.  William  Hoshaw. 

1.  Master  and  Servant—  When  Ordinary  Care  may  be  Presumed. — 
A  servant  may  often  be  deemed  to  have  used  ordinary  care  for  his  per- 
sonal safety  when  acting  under  the  express  invitation  or  advice  of  the 
master,  when,  but  for  that  circumstance,  his  conduct  would  be  deemed 
clear  evidence  of  negligence. 

2.  Witness— Cross-examination— Efforts  at  Settlement — On  the 
cross-examination  of  a  witness  for  the  defendant  he  may  be  asked  if  he 
had  tried  to  procure  the  plaintiff's  release,  to  the  defendant,  of  his 
injuries,  for  the  purpose  of  tending  to  show  his  interest  in  the  suit. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1900. 
Affirmed.    Opinion  filed  February  28,- 1901. 

Statement. — Appellee  sued  appellant  in  an  action  on  the 
case  for  injuries  to  his  foot,  alleged  to  have  been  occasioned 
by  the  negligence  of  appellant.  The  declaration  in  sub- 
stance states  that  on  December  5,  1899,  the  appellant  was 
surface-mining  coal,  and  for  such  purpose  used  a  machine 
called  a  dredge  boat  to  remove  the  earth  from  over  the  vein 
of  coal;  this  machine  was  on  large  iron  wheels,  and  was 
operated  upon  a  track  of  metal  rails  eighteen  feet  apart; 
there  were  two  propelling  and  two  supporting  wheels  on 
each  side,  which  were  operated  between  large  oak  timbers, 
the  latter  being  lined  with  sheet  iron;  the  wheels  had  iron 
spokes,  and  in  revolution  came  in  friction   with  the  sheet 

iron  lining,  causing  the  edges  of  the  spokes  tobe  sharpened. 

« 
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The  machine  was  operated  by  steam  power,  both  in  its 
movements  upon  its  track  and  the  movements  of  the  exca- 
vating dredge  or  scoop;  appellee  was  employed  to  keep  the 
track  and  adjacent  ground  clean  of  the  dropping  of  earth 
from  the  ladle  in  the  process  of  scooping  and  removing  the 
earth  from  the  coal,  and  charges  that  appellant  neglected  to 
cover  the  propelling  wheels  so  that  they  would  be  safe  to 
work  about,  and  while  appellee  was  performing  his  ordi- 
nary duties,  appellant,  by  its  foreman,  having  knowledge  of 
the  dangerous  condition  of  the  machine,  carelessly  ordered 
him,  while  the  wheels  were  in  motion,  to  pour  sand  or  cin- 
ders upon  one  of  the  propelling  wheels,  which  service  was 
outside  of  appellee's  ordinary  duties,  and  appellee  not  know- 
ing of  the  danger  incident  to  such  act,  and  while  using  due 
care  in  obedience  to  such  order,  stepped  upon  one  of  the 
large  oak  timbers  for  the  purpose  of  sanding  the  wheel,  as 
directed,  when  his  left  foot  slipped  against  the  spokes  of  the 
wheel,  whirling  on  the  sheet  iron  lining  of  the  timber, 
thereby  cutting  his  toes  off.  The  general  issue  was  filed  to 
the  declaration.  A  trial  by  jury  ended  in  a  verdict  for 
$750,  and  the  court  having  overruled  appellant's  motion  for 
a  new  trial,  gave  judgment  upon  the  verdict,  to  roverse 
which  this  appeal  is  brought,  and  it  is  assigned  and  argued 
for  error,  that  the  evidence  is  not  sufficient  to  support  the 
verdict;  that  the  court  erred  in  its  rulings  as  to  the  admis- 
sion and  exclusion  of  evidence,  and  in  giving  and  refusing  of 
instructions,  and  that  the  damages  are  excessive. 

H.  M.  Steely,  attorney  for  appellant. 

Keeslar  &  Acton,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellee,  as  appears  from  the  evidence,  was  employed  by 
appellant  to  clear  away  the  earth  that  fell  upon  the  track, 
and  at  the  sides,  from  the  scoop  of  its  dredge,  when  exca- 
vating for  coal.  To  operate  the  machine  properly  it  was 
necessary  to  change  its  location  upon  the  track,  and  this 
was  done    by  means  of    steam  power  applied    through 
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machinery  to  propelling  wheels  set  upon  the  rails  of  the 
tracks.  These  wheels,  or  some  of  them,  would  at  times  slip 
or  slide  upon  the  rails  without  moving  the  machine,  and  in 
such  instances  it  became  necessary  to  sand  the  wheels 
before  the  machine  could  move.  It  was  a  disputed  fact 
upon  the  trial  whether  the  duty  of  sanding  the  wheels 
belonged  to  appellee's  employment,  but  however  that  was 
in  fact,  the  appellee  in  his  testimony  admits  he  did  it  habit- 
ually and  regularly  when  requested  by  those  in  charge  of 
the  machinery.  Otherwise  it  seems  clear  to  us,  from  all 
the  evidence  in  the  case,  appellee  had  no  other  duty  to  per- 
form in  the  operation  of  the  machinery;  his  other  duties, 
like  those  of  a  section  hand  upon  a  railroad,  were  to  keep 
the  track  in  order,  and  we  are  free  to  say,  from  the  evi- 
dence, appellee  was  not  a  fellow-servant  with  those  who 
operated  and  controlled  the  dredge.  At  the  time  of  the 
injury,  as  we  have  said,  appellee  had  been  accustomed  to 
sand  the  wheels  when  occasion  required,  by  direction  of  the 
engineer  or  other  person  in  charge,  and  whether  the  mas- 
ter's employment  included  that  duty  or  not  in  the  first 
instance,  it  is  reasonable  to  infer  from  the  length  of  time 
appellee  had  performed  the  same,  it  was  with  the  master's 
knowledge  and  consent,  and  whatever  advice  or  direction 
was  given  by  the  person  in  charge  of  the  machine,  will 
properly  be  held  to  be  the  act  of  the  master.  The  evidence 
is  that  the  propelling  and  other  wheels,  next  to  the  iron  lined 
timbers,  against  which  they  rubbed,  was  unguarded  and  with- 
out protection,  and  it  was  a  fair  question  for  the  decision  of 
the  jury,  to  say  if  the  failure  to  so  protect  them  was  an  act  of 
negligence,  and  the  jury  decided  it  against  appellant.  At  the 
time  of  appellee's  injury  one  of  the  wheels,  the  third  wheel, 
at  no  previous  time  accustomed  to  be  sanded,  slipped  upon 
the  rail,  and  appellee  having  been  directed  by  the  man  in 
charge  of  the  machine  to  sand  it,  attempted  to  do  so.  The 
space  between  the  track  and  excavated  pit  was  narrow,  and 
incumbered  with  a  bank  of  earth  higher  than  the  beam 
along  the  side  of  the  wheels.  In  his  effort  to  reach  this 
wheel  to  sand  it,  appellee  slipped  from  the  bank  of  earth 
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upon  the  beam,  the  machinery  and  wheels  being  in  motion, 
and  in  consequence  of  the  wheel  being  unguarded,  and  by 
his  being  caused  to  slip  upon  a  frozen  clod,  or  other  sub- 
stance then  upon  the  beam,  his  left  foot  slipped  and  the 
whirling  wheel  spokes  caught  his  toes  against  the  iron 
lining  of  the  beam,  and  thereby  cut  off  the  ends  of  the  four 
small  toes,  and  a  piece  from  the  big  toe.  The  vital  issues 
upon  the  trial  were,  (1)  as  to  the  alleged  negligence  of 
appellant  in  failing  to  guard  the  wheel;  (2)  the  direction  to 
appellee  to  sand  the  wheel  while  it  was  in  motion;  and  (3) 
as  to  the  contributory  negligence  of  appellee.  We  have 
already  expressed  our  opinion  concerning  the  first  point. 
The  other  points  ma}r  be  considered  together.  We  have 
already  given  our  opinion  that  appellant  was  bound  by  the 
acts  of  the  person  in  charge  of  the  machine,  in  his  relation 
to  appellee.  Appellee  was  invited  to  sand  the  wheel  in  the 
circumstances  it  was  done.  The  general  rule  is  that  the 
servant  may  often  be  deemed  to  have  used  ordinary  care, 
when  acting  under  the  express  invitation  or  advice  of  the 
master,  even  though,  but  for  that  circumstance,  his  conduct 
would  be  deemed  clear  evidence  of  negligence.  (Sec.  91, 
Shear.  &  Red.  Neg.)  Upon  the  whole  evidence  we  feel  com- 
pelled to  say  that  the  jury  were  warranted  in  finding,  as 
they  did,  these  several  issues  of  fact  against  appellant. 

It  is  objected  the  court  permitted  two  of  appellant's  wit- 
nesses to  be  asked,  on  cross-examination,  if  they  had  not 
tried  to  procure  from  appellee  releases  to  appellant  for  his 
injuries,  and,  it  is  argued,  such  evidence  tended  to  prove 
appellant  admitted  its  liability.  The  evidence  was  not  com- 
petent for  such  purpose,  but  it  was  proper  for  the  purpose 
of  tending  to  prove  the  interest  the  witnesses  had  assumed, 
and  might  be  considered  in  connection  with  their  credibil- 
ity, and  was  therefore  proper  cross-examination.  It  fre- 
quently occurs  that  evidence  is  admissible  for  a  specific 
purpose,  and  for  none  other.  In  such  cases  it  must  be  ad- 
mitted, and  its  use  or  effect  controlled  by  the  request  for 
proper  instructions  for  such  purpose. 

We  have  examined  the  instructions  given  to  the  jury  at 
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request  of  appellee,  of  which  complaint  is  made,  and  do  not 
find  them  subject  to  the  objections  urged  against  them. 
They  are,  we  think,  confined  to  the  issues  tried,  and  as 
/airly  state  the  law  as  the  rights  of  appellant  demanded, 
and  when  considered  together  with  those  given  at  the 
request  of  appellant,  we  feel  compelled  to  say  there  is  no 
just  ground  for  appellant's  criticism  of  the  ruling  of  the 
court  relative  to  the  instructions  to  the  jury.  We  are  not 
prepared  to  say  that  the  loss  by  a  young  man  of  the  ends  of 
his  toes,  is  excessively  compensated  by  $750. 

Finding  no  reversible  error  in  the.  record  and  proceedings 
of  the  Circuit  Court,  its  judgment  will  be  affirmed. 


El  yah  lenningg  v.  Abraham  Jennings. 

1.  Verdicts — On  Conflicting  Evidence. — Where  the  evidence  is  irrec- 
oncilably conflicting,  and  there  is  enough  of  the  successful  party  stand- 
ing alone  to  support  the  verdict,  in  the  absence  of  ad v erne  ruling  upon 
the  evidence,  or  erroneous  instructions,  a  court  of  review  will  not  dis- 
turb the  verdict  on  the  ground  that  it  is  unsupported  by  the  evidence. 

Replevin.— Appeal  from  the  Circuit  Court  of  Edgar  County;  the  Hon. 
Henry  Van  Seller,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1900.    Affirmed.    Opinion  filed  February  28,  1901. 

J.  F.  Van  Voorhbes  and  Dundas  &  O'Hair,  attorneys  for 
appellant. 

Van  Sellar  &  Shepherd,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellant  sued  appellee  before  a  justice  of  the  peace  in  an 
action  of  replevin  to  recover  eleven  hogs,  he  claiming  owner- 
ship of  the  property.  The  case  was  appealed  to  the  Circuit 
Court  and  there  a  trial  by  jury  ended  in  a  verdict  against 
the  appellant  and  a  judgment  for  a  return  of  the  property, 
and  to  reverse  this  judgment  he  prosecutes  his  further 
appeal  to  this  court,  and  has  argued,  to  effect  such  reversal, 
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the  single  question  that  the  verdict  is  against  the  weight  of 
the  evidence. 

The  parties  are  brothers,  and  it  appears,  when  this  con- 
troversy arose,  lived  upon  adjoining  farms.  Both  owned 
hogs,  and  the  fences  not  being  perfect,  the  hogs  of  each 
sometimes  went  upon  the  premises  of  the  other,  and  may 
thus  have  gotten  mixed.  At  any  rate  both  of  them  claimed 
the  ownership  of  the  eleven  hogs  in  controversy.  We  have 
examined  the  evidence  of  the  contending  parties  and  find  it 
irreconcilably  conflicting.  The  evidence  of  either  side 
standing  alone  in  the  record,  would  support  a  verdict  in 
favor  of  the  party  to  whom  it  might  be  returned.  In  such 
a  case,  in  the  absence  of  adverse  ruling  upon  the  evidence, 
or  erroneous  instructions,  it  has  often  been  held — so  often 
that  the  citation  of  authorities  is  unnecessary — that  a  court 
of  review  will  not  disturb  the  verdict  on  the  ground  that  it 
is  unsupported  by  the  evidence.  No  complaint  is  made  here 
of  the  ruling  of  the  trial  court  upon  the  evidence,  or  the 
instructions  to  the  jury.  The  credibility  of  the  witnesses 
in  the  case  was  doubtless  a  vital  and  controlling  issue  upon 
the  trial  The  jury  saw  and  heard  them,  as  did  the  trial 
judge,  and  we  must  presume  credit  was  given  where  it  was 
believed  to  be  due.  We  can  not  see  nor  hear  the  witnesses 
and  for  such  reason  can  not  decide  the  question  of  their 
credibility  as  well  as  the  jury  and  the  trial  court.  If  the 
jury  were  influenced  by  whim  or  prejudice,  as  counsel  for 
appellant  so  urgently  insist,  we  are  unable  to  discover  it  in 
the  record.  Did  we  believe  they  were  so  actuated,  we  would 
not  hesitate  to  set  aside  the  verdict.  The  trial  court,  which 
was  cognizant  of  everything  that  occurred  upon  the  trial, 
has  approved  the  verdict,  and,  ever  mindful  of  its  obliga- 
tions to  see  that  justice  be  done,  would  not  have  done  so  if 
it  believed  the  jury  were  controlled  by  prejudice  in  arriv- 
ing at  their  verdict,  and  we  must  therefore  believe  they 
acted  fairly  and  justly.  The  judgment  of  the  Circuit  Court 
will  be  affirmed. 
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Kelly  ville  Coal  Go.  v.  Gustavo  Yehnka, 

1 .  Mines  and  Miners—  What  Amounts  to  a  Willful  Failure  to  Furnish 
Timbers  for  Props. — Where  the  "  timber  boss"  of  a  coal  mine  knew  for 
several  days  previous  to  an  accident  in  which  a  miner  was  injured  by 
the  fall  of  a  rock  from  the  roof  of  the  mine,  that  timbers  and  cap- pieces 
had  not  been  furnished  for  use  by  the  miners  as  required,  and  repeatedly 
requested  during  that  time,  it  was  held  that  such  knowledge  and 
failure  amounted  to  a  willful  failure  on  the  part  of  the  owner  of  the  mine 
within  the  meaning  of  the  term  as  used  in  the  act  providing  for  the 
health  and  safety  of  persons  employed  in  coal  mines,  approved  May  28, 
1879  (Laws  1879,  204). 

2.  Same— Suffering  in  Mind  and  Body  as  an  Element  of  Damages. — 
In  an  action  for  damages  by  a  coal  miner  under  the  act  providing  for 
the  health  and  safety  of  persons  employed  in  coal  mines,  compensation 
for  his  suffering  in  mind  and  body  resulting  from  injuries  in  conse- 
quence of  the  failure  of  the  owner  or  proprietor  of  the  mine  to  furnish 
timber  for  props,  is  a  proper  element  of  damages,  especially  where  the 
failure  is  willful. 

Trespass  on  the  Case,  under  the  miners  act.  Appeal  from  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1900. 
Affirmed.     Opinion  filed  February  28,  1901 . 

Evans  &  McDowell,  attorneys  for  appellant. 
Mabin  &  Clark,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

Appellant  brings  this  case  to  this  court  by  appeal,  and 
seeks  to  obtain  a  reversal  of  a  judgment  rendered  against  it 
by  the  Circuit  Court  of  Vermilion  County  in  favor  of  ap- 
pellee for  $350  damages  assessed  by  the  verdict  of  a  jury. 
The  action  was  case,  and  the  declaration  charged  that 
appellant  was,  before  the  commencement  of  the  suit,  and 
during  the  time  mentioned  hereafter,  operating  a  large 
coal  mine  in  said  county,  in  which  appellee  and  a  large 
number  of  others  were  employed  by  it  to  mine  co^il;  that 
on  the  15th  day  of  April,  1SS9,  while  he  was  so  mining  coal 
for  appellant  in  its  said  mine,  a  large  rock  dropped  from  the 
roof  of  the  room  in  which  he  worked,  and  falling  upon  him, 
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broke  his  left  leg  and  wounded  him  so  badly  that  he  was 
prevented  from  working  for  about  six  months  thereafter; 
that  he  expended  large  sums  of  money  to  be  healed  of  his 
said  wounds;  that  the  roof  fell  by  reason  of  it  not  being 
properly  secured  by  props  and  cross-pieces,  which  was  not 
done  on  account  of  the  willful  failure  of  appellant  to  fur- 
nish appellee  timbers  of  sufficient  length  and  dimensions 
with  which  to  do  so,  although  he  had  frequently,  before 
that  time,  requested  it  to  furnish  them;  and  that  appellee 
was  damaged  thereby  in  the  sum  of  $3,000,  for  which  he 
sues.    To  this  declaration,  appellant  pleaded  not  guilty.   ' 

The  grounds  urged  by  appellant  to  reverse  the  judgment 
are,  that  the  testimony  in  the  record  fails  to  prove  by  a 
preponderance  of  the  evidence  that  it  willfully  failed  to 
furnish  timbers  as  '  charged,  and  that  the  court  gave 
improper  and  refused  proper  instructions. 

There  is  no  dispute  between  the  parties  but  that  the  evi- 
dence shows  that  appellant  operated  a  coal  mine  at  the  time 
and  place  in  question,  and  that  appellee's  leg  was  broken  at 
the  time  and  place  and  in  the  manner  claimed,  while  he 
was  mining  coal  in  appellant's  mine  as  charged.  And  the 
bill  of  exceptions  shows  that  appellee  testified  in  his  own 
behalf,  that  for  several  days  before  his  leg  was  broken, 
there  were  no  timbers  furnished  by  appellant  for  his  use  in 
propping  and  securing  the  roof  of  the  room  in  the  mine 
where  he  worked.  And  in  order  to  get  some,  he  requested 
Maggs,  appellee's  "timber  boss"  in  the  mine  during  that 
time,  upon  several  different  days  before  his  leg  was  broken, 
to  furnish  him  such  timbers,  and  that  when  none  were 
furnished,  he  reminded  Maggs  of  it  several  times,  and  still 
he  was  unable  to  obtain  any.  It  also  shows  that  appellee 
was  corroborated  by  his  son,  wTho  worked  during  that  time 
in  the  room  with  him;  and  also,  in  many  particulars,  by 
Johnson,  who  worked  during  that  time  in  the  room  just 
north  of  and  adjoining  appellee;  that  several  witnesses  tes- 
tified in  behalf  of  appellee  that  timbers  were  furnished  for 
appellee's  room  and  left  in  the  entry  about  twenty-five 
or  thirty  feet  south  of  the  entrance  thereto,  which  was  the 
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custom  in  the  mine  where  a  new  room  was  not  worked  out 
deep  enough  to  afford  room  to  put  them  inside;  and  that 
the  room  appellee  worked  in  was  new,  and  the  coal  worked 
out  for  about  fifteen  or  twenty  feet,  which  did  not  afford 
sufficient  room  for  such  timbers  to  be  left  inside.  And  that 
in  rebuttal,  appellee  testified  the  coal  was  worked  out  of  his 
room  for  a  distance  of  about  thirty  feet,  which  afforded 
ample  space  for  such  timbers,  and  that  during  the  time  in 
question,  he  looked  in  the  entry,  where  appellant's  wit- 
nesses said  the  timbers  were  left  for  use  in  his  room,  but 
there  were  none  there. 

The  court  gave  the  following  instructions  at  the  instance 
of  appellee : 

"  1.  The  court  instructs  the  jury  that  if,  under  the  evi- 
dence, you  find  the  defendant  guilty,  then  in  estimating  the 
plaintiffs  damages  it  would  be  proper  for  the  jury  to  con- 
sider the  effect  of  the  injury  to  the  plaintiff,  whether  per- 
manent or  otherwise;  also  the  use  of  his  leg,  his  ability  to 
attend  to  his  affairs  generally,  in  pursuing  his  ordinary 
trade  or  calling,  if  the  evidence  shows  that  these  will  be 
affected  in  the  future,  and  also  the  bodily  pain  and  suffer- 
ing, the  necessary  expense  of  nursing  and  medical  care  and 
attendance,  and  also  the  loss  of  time,  so  far  as  these  shown 
by  the  evidence,  and  all  direct  damages,  present  or  future, 
if  any  has  been  proven,  and  his  suffering  in  body  and  mind, 
if  any,  resulting  from  such  injury,  and  give  the  plaintiff  such 
damages  as  the  jury  believes  from  the  evidence  he  has  sus- 
tained bv  reason  of  such  injury. 

44  2.  iTou  are  instructed  that  while  the  burden  of  proof 
in  this  case  is  on  the  plaintiff  to  prove  the  allegation  in  his 
declaration  by  a  preponderance  of  the  evidence,  yet  the 
plaintiff  is  not  obliged  to  prove  his  said  cause  of  action  by 
anv  other  or  greater  measure  of  evidence  than  a  prepon- 
derance of  the  same. 

"  3.  The  court  instructs  the  jury  that  the  preponderance 
of  the  evidence  in  regard  to  any  fact  or  facts  m  question 
in  a  trial  of  a  suit  at  law,  does  not  necessarily  depend 
upon  the  number  of  witnesses  who  testifv  upon  opposite 
sides  in  regard  to  such  fact  or  facts;  in  order  to  determine 
upon  which  side  the  preponderance  of  the  evidence  is,  the 
jury  should  consider  and  carefully  weigh  all  the  facts  and 
circumstances,  and  the  testimony  of  each  and  all  the  wit- 
nesses given  in  evidence  upon  the  trial  of  this  cause,  and 
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not  excluded  by  the  court.  The  jury  are  the  judges  of  what 
weight  should  be  given  to  such  facts  and  circumstances, 
and  the  testimony  of  such  witnesses,  and  the  jury  should 
give  such  facts  ancl  circumstances  and  the  testimony  of  such 
witnesses  such  weight,  and  such  weight  only,  as  the  Jurv 
believe  that  the  same  are  justly  entitled  to  in  view  of  all 
the  evidence  in  the  case. 

"  4.  The  court  instructs  the  jury  that  by  the  law  of  this 
State  *  the  owner,  agent  or  operator  of  every  coal  mine 
shall  keep  a  supply  of  timber  constantly  on  hand  of  suffi- 
cient length  and  dimension  to  be  used  as  props  and  cap- 
pieces,  and  shall  deliver  the  same  as  required,  with  the 
miner's  empty  car,  so  that  the  workmen  may  at  all  times 
be  able  to  properly  secure  said  workings  for  their  own 
safety.'  It  is  further  provided  that 4  if  any  injury  to  person 
or  property  is  occasioned  by  any  willful  violation  of  this 
act  or  willful  failure  to  comply  with  its  provision,  a  right 
of  action  shall  accrue  to  the  party  injured  for  any  direct 
damage  sustained  thereby.'  So  in  this  case  if  you  believe 
from  a  preponderance  of  the  evidence  that  the  defendant 
owned  and  operated  the  mine  in  question  as  alleged  in  the 
plaintiff's  declaration,  and  you  further  believe  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  was  employed 
by  the  defendant  for  the  purpose  of  digging  coal  in  room 
number  5  on  the  fifth  north  entry  of  its  mine,  and  you 
further  believe  from  the  evidence  that  prior  to  the  morn- 
ing of  the  accident,  if  the  evidence  shows  there  was  an  acci- 
dent, the  plaintiff  ordered  props  from  one  Maggs,  and  you 
further  believe  that  the  said  Maggs  was  the  party  intrusted 
by  the  company  to  attend  to  the  taking  of  orders  for  props 
for  the  plaintiff  in  said  mine,  and  you  further  believe  from 
a  preponderance  of  the  evidence  that  the  defendant  will- 
fully refused  or  neglected  to  furnish  the  props  as  required 
by  the  plaintiff,  if  the  evidence  shows  that  the  plaintiff  did 
require  props,  and  you  further  believe  by  a  preponderance 
of  the  evidence  that  by  reason  of  the  willful  failure  of  the 
defendant  to  furnish  such  props,  the  plaintiff  was  unable  to 
properly  secure  the  workings  in  said  room  for  his  own 
safety,  "and  that  in  consequence  thereof  a  rock  from  the 
roof  of  said  mine  fell  upon  the  plaintiff  and  injured  him,  as 
alleged  in  the  plaintiff's  declaration,  then  your  verdict 
should  be  for  the  plaintiff." 

And  at  the  instance  of  the  appellant,  the  court  gave  the 
following : 

"1.    The  court  instructs  the  jury  that  the  law  provides 
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that  the  owner,  agent  or  operator  of  every  coal  mine  shall 
keep  a  supply  of  timber  constantly  on  hand  of  sufficient 
length  and  dimensions  to  be  nsed  as  props  and  cap-pieces, 
and  shall  deliver  the  same  as  required,  with  the  miners' 
empty  car,  so  that  the  workmen  may  at  all  times  be  able  to 
properly  secure  the  said  workings  for  their  own  safety:  and 
that  a  right  of  action  shall  accrue  to  a  party  injured  /or  or 
because  of  a  willful  violation  or  a  willful  failure  to  comply 
with  provisions  of  this  law.  To  willfully  violate,  or  to 
willfully  fail  to  comply  with  the  provisions  of  the  law,  is 
to  do  so  knowingly,  purposely  and  intentionally.  If  the 
jury  believe  from  the  evidence  that  the  defendant  in  this 
case  did  not  knowingly,  purposely  and  intentionally  fail  to 
furnish  and  deliver  timber  as  required,  with  the  miners' 
empty  car,  so  that  the  plaintiff  could  secure  his  workings 
for  his  own  safety,  then  the  jury  should  find  the  defendant 
not  guilty. 

u2.  The  court  instructs  the  jury  that  the  averment  in  the 
plaintiff !8  declaration  that  the  defendant,  though  often  re- 
quested, willfully  failed  to  deliver  to  the  plaintiff  timbers  of 
sufficient  length  and  dimensions  to  be  used  as  props,  is  a 
material  averment,  and  must  be  proved  by  the  plaintiff  by 
a  preponderance  of  the  evidence  before  he  is  entitled  to  a 
verdict.  If  the  jury  believe  that  the  evidence  is  evenly 
balanced  on  this  point  then  you  must  find  the  defendant  not 
guilty. 

"  3.  If  the  jury  believe  from  the  evidence  that  the  room 
in  the  mine  where  the  plaintiff  was  working  at  the  time  of 
the  accident  was  a  new  room,  and  if  the  jury  further  believe 
from  the  evidence  that  it  was  the  practice  and  custom,  at 
the  time  of  the  accident,  to  deliver  the  timber  for  props  and 
cap-pieces  for  new  rooms  in  the  entry  of  such  new  rooms, 
and  if  the  jury  further  believe  from  the  evidence  that,  at 
time  of  the  accident,  the  defendant  had  delivered  in  the 
entry  near  the  said  new  room,  timber  of  sufficient  length 
and  dimensions  to  be  used  as  props  and  cap-pieces,  so  that 
the  plaintiff  was  able  to  properly  secure  his  workings  for 
his  own  safety,  then  the  court  instructs  the  jury' to  find  the 
defendant  not  guilty. 

"4.  The  court  instructs  the  jury  that  the  law  provides 
that  the  defendant  shall  deliver  the  timber  as  required,  with 
the  miners'  empty  car,  so  that  the  plaintiff  at  all  times 
would  be  able  to  properly  secure  the  roof  of  his  room  for  his 
own  safety,  and  if  the  jury  believe  from  the  evidence  that  the 
defendant  delivered  in  the  miners'  empty  car  in  the  entry 
near  the  room  in  the  mine  where  the  plaintiff  was  at  work 


Third  District — November  Term,  1900.     79 

Kellyville  Coal  Co.  v.  Yehnka. 

at  the  time  of  the  accident,  timber  of  sufficient  length  and 
dimensions  to  be  used  as  props  and  cap-pieces  for  the  use  of 
the  plaintiff,  so  that  the  plaintiff  was  ame  to  properly  secure 
his  workings  for  his  safety,  then  the  jury  should  find  the 
defendant  not  guilty." 

But  the  court  refused  to  give  the  following  asked  by 
appellant : 

44 1.  The  court  instructs  the  jury  that,  in  this  case,  the 
plaintiff  must  prove,  by  a  preponderance  of  the  evidence,  a 
willful  violation  of  the  statute,  or  a  willful  failure  to  com- 
ply with  one  of  its  provisions,  before  he  is  entitled  to  a  ver- 
dict; and  that  to  willfully  violate  the  statute,  or  willfully 
fail  to  comply  with  one  of  its  provisions,  is  to  do  so  know- 
ingly, deliberately  and  intentionally.  Mere  non-compliance 
with  the  requirements  of  the  statute  is  not  necessarily  a 
willful  failure  to  observe  such  requirements  but  it  must  be 
a  knowing,  deliberate  and  intentional  non-compliance." 

44  4.  The  court  ihstructs  the  jury  that  the  law  does  not 
make  it  the  duty  of  the  owner,  agent  or  operator  of  a  coal 
mine  to  prop  the  roof  of  a  room  in  a  coal  mine,  but  to  keep 
a  sufficient  supply  of  timber  constantly  on  hand  of  suffi- 
cient length  and  dimensions  to  be  used  as  props  and  cap- 
pieces,  and  to  deliver  the  same  as  required,  with  the  miners' 
empty  car,  so  that  the  workmen  may  at  all  times  be  able  to 
properly  secure  the  workings  for  their  own  safety. 

44  5.  "The  court  instructs  the  jury  that  an  employer  is 
not  bound  to  furnish  an  employe  with  an  absolutely  safe 
place  in  which  to  work.  He  is  not  an  insurer  of  the  safety 
of  his  employes,  nor  the  perfection  of  the  place  where 
they  are  put  to  work.  But,  his  obligation  is  to  use  ordi-  ' 
nary  and  reasonable  care  to  furnish  a  reasonably  safe  place, 
and  if  the  jury  believe  from  the  evidence  that  the  defend- 
ant furnished  the  plaintiff  with  a  reasonablv  safe  room  in 
which  to  work,  and  that  the  defendant  did  not  willfully 
fail  to  deliver,  as  required  for  the  plaintiff,  timber  of  suffi- 
cient length  and  dimensions  to  be  used  as  props  and  cap- 
pieces  so  that  the  plaintiff  was  able  to  properly  secure  his 
workings  for  his  own  safety,  then  the  jury  should  find  the 
defendant  not  guilty. 

44  6.  The  roof  of  the  room  where  the  plaintiff  worked 
and  was  injured,  was  not  provided  by  the  defendant,  but  by 
nature.  The  defendant  could  not  choose  between  that  roof 
so  provided  and  some  other  roof  constructed  by  itself.  And 
if  the  jury  believe  from  the  evidence  that  timbermen  were 
not  employed  by  the  defendant  to  prop  the  roofs  of  rooms 
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in  the  mine,  then  the  court  instructs  the  jury  that  it  was 
the  duty  of  the  plaintiff  to  carefully  observe  the  roof  of  the 
room  in  which  ne  worked  and  to  set  props  and  other  arti- 
ficial appliances  wherever  needed.  It  is  the  duty  of  the 
operators  of  coal  mines  to  keep  a  supply  of  timber  con- 
stantly on  hand,  of  sufficient  length  ana  dimensions  to  be 
used  as  props  and  cap-pieces,  and  deliver  the  same  as  required, 
with  the  miners'  empty  car,  so  that  the  workmen  may  at 
all  times  be  able  to  secure  the  said  workings  for  their  own 
safety.  And  in  this  case  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  delivered  "as  required,  timber  for 
props  and  cap-pieces  of  sufficient  length  and  dimensions  in 
the  entry  near  the  room  where  the  plaintiff  was  injured  and 
for  the  plaintiff,  then  the  jury  should  find  the  defendant 
not  guilty." 

Counsel  for  appellant  insist  that  it  does  not  appear  from 
a  preponderance  of  the  evidence  that  appellant  willfully 
failed  to  furnish  timbers  for  props  and  cap-pieces  as  provided 
by  the  statute  in  force  when  the  injuries  were  received. 
Act  of  1879,  entitled  "  Miners,"  Ch.  93,  S.  &  C.  111.  St. 

In  our  opinion,  however,  there  is  sufficient  testimony  in 
this  record  (if  believed),  to  warrant  the  conclusion  that  the 
"timber  boss"  knew  for  several  days  before  appellee 
received  his  injuries,  that  timbers  for  props  and  cap-pieces 
were  not  furnished  for  use  in  appellee's  room  as  required, 
and  repeatedly  requested  by  appellee  during  that  time,  and 
such  knowledge  and  failure  amount  to  a  willful  failure 
within  the  meaning  of  that  term  as  used  in  Sec.  16  of  6aid 
act.  Catlett  v.  Young,  143  111.  74;  Odin  Coal  Co.  v.  Den- 
man,  1S5  111.  413. 

We  are  unable  to  ascertain  from  a  careful  reading  of  all 
the  testimonv  in  the  record  and  a  candid  consideration  of 
it,  that  appellee  and  his  witnesses  ought  to  be  disbelieved, 
rather  than  those  who  testified  in  behalf  of  appellant,  and 
therefore  we  will  not  say  the  verdict  of  the  jury  is  erro- 
neous upon  the  frictional  question  in  the  case. 

It  is  further  insisted  that,  the  testimony  being  conflicting 
on  the  question  of  appellant's  willful  neglect  to  furnish  tim- 
bers, the  instructions  given  at  the  request  of  appellant  did 
not  sufficiently  give  prominence  to  the  fact  that  before 
appellee  was  entitled  to  a  verdict,  the  jury  must  believe 
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from  the  evidence  that  appellant  did  willfully  fail  in  that 
respect. 

We  find  that  appellee's  fourth  given  instruction  does 
make  it  both  prominent  and  plain,  and  that  the  jury  should 
believe  from  a  preponderance  of  the  evidence  that  appel- 
lant willfullv  failed  to  furnish  timbers  as  charged,  before 
finding  a  verdict  for  appellee;  and  that,  by  appellant's 
given  instructions,  numbers  1  and  2,  the  jury  were  again 
pointedly  told  that  they  must  believe  from  the  evidence  that 
appellant  willfully  failed  to  deliver  timbers  as  charged  or 
they  must  find  appellant  not  guilty. 

Therefore  it  is  not  reasonable  to  believe  that  the  jury  did 
not  fully  understand  from  all  the  instructions  given  that 
they  must  find  from  the  preponderance  of  the  evidence  that 
appellant  willfully  failed  to  furnish  the  timbers  in  question 
as  charged,  or  their  verdict  should  be  for  appellant. 

It  is  contended  that  the  court  erred  by  refusing  to  give 
appellant's  refused  instructions,  numbers  1,  4,  5  and  6. 

A  complete  answer  to  that  is  that  appellant's  given 
instructions  1  and  2,  contain  all  that  is  in  its  refused  num- 
ber 1;  there  is  nothing  in  the  pleadings  or  evidence  to  base 
its  refused  number  4  upon;  and  its  refused  numbers  5  and 
6  do  not  state  correct  propositions  applicable  to  a  charge  of 
willful  violation  of  the  miners  act,  or  a  willful  failure  to 
comply  with  its  provisions,  as  expressly  held  in  Consoli- 
dated Coal  Co.  v.  Scheiber,  167  111.  539;  Same  v.  Bokamp, 
181  111.  p.  19  of  opinion;  and  Carterville  Coal  Co.  v.  Ab- 
bott, Ibid.,  495. 

And  finally,  it  is  insisted  that  appellee's  given  instruc- 
tion number  1,  improperly  permits  the  jury  to  allow 
appellee  to  recover  for  i4his  suffering  in  body  and  mind;" 
and  we  are  referred  to  Jack  v.  Dankwordt,  85  111.  331,  as 
sustaining  this  contention. 

We  find,  upon  examination  of  that  case,  that  the  instruc- 
tion criticised  there  was  "that  if  the  jury  find  for  the 
plaintiff,  he,  as  the  party  aggrieved,  is  entitled  to  recover, 
not  only  for  actual  expenses,  including  medical  attendance, 
but  also  a  reasonable  compensation  for  mental  and  bodily 
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suffering,  loss  of  time,  and  for  any  permanent  or  incurable 
injury  sustained  by  him,  if  you  believe  any  has  been 
proved."  And  Justice  Sheldon  said  it  "was  improper  in 
allowing  compensation  for  mental  suffering  as  a  distinct 
element  of  damage,  in  addition  to  bodily  suffering." 

The  instruction  in  this  case  permits  the  jury  to  allow 
appellee  compensation  for  "  his  suffering  in  body  and  mind, 
if  any,  resulting  from  such  injury."  And  such  language 
has  been  repeatedly  held  to  be  proper  in  instructions  on  the 
measure  of  damages  in  negligence  cases,  especially  where  the 
injuries  are  willfully  inflicted.  H.  &  St.  J.  E.  K.  Co.  v. 
Martin,  111  111.  219;  City  of  Chicago  v.  McLean,  133  111. 
14S;  Central  Ry.  Co.  v.  Serf  ass,  153  111.  379;  West  Brewery 
Co.  v.  Meredith,  166  111.  306,  and  Chicago  City  Ry.  Co.  v. 
Taylor,  170  111.  49.  This  instruction  was  therefore  properly 
given. 

Being  of  opinion  there  is  no  prejudicial  error  shown  by 
the  record,  the  judgment  will  be  affirmed. 


The  Wabash  Railroad  Co.  w  Thomas  Monegan,  Adm. 

1.  Intoxication — Not  a  Bar  to  a  Recovery  for  Personal  Injuries. — 
Intoxication  is  not  a  bar  to  a  recovery  of  damages  for  personal  injuries, 
but  it  is  a  circumstance  to  be  considered  in  determining  the  question  of 
contributory  negligence, 

2.  Negligence— Duty  of  Persons  About  to  Cross  a  Railroad  Track. 
— It  is  the  duty  of  every  person  about  to  cross  a  railroad  track  to 
approach  cautiously  and  endeavor  to  ascertain  if  there  is  present  dan- 
ger in  crossing,  as  all  persons  are  bound  to  know  that  such  an  under- 
taking is  dangerous,  and  that  they  must  take  the  proper  precautions  to 
avoid  accidents  in  so  doing,  otherwise  they  can  not  recover  for  injuries 
received  thereby. 

3.  Same — What  is  Culpable  Negligence  in  Persons  About  to  Cross 
Railroad  Tracks. — As  a  general  rule  it  is  culpable  negligence  to  cross 
the  track  of  a  railroad  without  looking  in  every  direction  that  the  rails 
run  to  make  sure  that  the  road  is  clear;  so  also  to  attempt  to  drive  a 
team  across  the  track  in  view  of  an  approaching  locomotive. 

Trespass  on  the  Case.— Death  from  negligence.  Appeal  from  the 
Circuit  Court  of  Christian  County;  the  Hon.  William  M.  Farmer, 
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Judge,  presiding.    Heard  in  this  court  at  the  November  term,  1900, 
Reversed.    Opinion  filed  February  28,  1901. 

C.  N.  Travous,  attorney  for  appellant. 

James  B.  Ricks  and  Wm.  M.  Provine,  attorneys  for 
appellee. 

Mb.  Justice  Wright  delivered  the  opinion  of  the  court. 

Near  the  hour  of  9  o'clock  on  the  evening  of  August  10, 
1898,  William  Monegan  was  killed  by  a  fast  train  of  appel- 
lant at  the  crossing  of  Fourth  street  in  the  village  of  Mor- 
risonville,  and  his  death  having  been  attributed  to  the 
negligence  of  appellant,  this  suit  was  brought  by  his 
administrator,  and  upon  the  trial  the  jury  returned  a  ver- 
dict for  $3,170,  upon  which  the  court  gave  judgment,  after 
having  overruled  appellant's  motion  for  a  new  trial,  and  to 
reverse  the  judgment,  this  appeal  has  been  brought  to  this 
court,  it  being  argued  for  reversal  that  the  court  erred  (1) 
in  refusing  to  instruct  the  jury  at  the  close  of  the  evidence 
to  find  for  the  defendant,  (2)  the  court  admitted  improper 
evidence  and  rejected  competent  evidence,  and  (3)  erred  in 
the  instructions  given  and  refused. 

Morrisonville,  a  station  on  appellant's  line,  is  a  village  of 
about  one  thousand  inhabitants.  Fourth  street  is  one  of  the 
regular  crossings  in  the  village.  The  deceased  had  lived 
near  the  village  for  many  years,  and  was  an  industrious 
farmer,  and  prosperous,  and  on  this  particular  day  had  been 
engaged  in  hauling  oats  from  his  farm  southeast  of  the 
village  to  an  elevator  on  the  southeast  side  of  the  railroad, 
the  last  load  having  been  discharged  between  six  and  seven 
o'clock  in  the  evening.  Monegan  returned  to  the  elevator 
office  about  seven  o'clock  on  the  evening  in  question,  to 
get  his  pocket  knife  that  had  been  left  there,  after  which  he 
went  to  the  northwest  side  of  the  railroad,  and  was  observed 
bv  several  of  the  witnesses  near  the  saloons  in  that  neurh- 
borhood  until  near  the  hour  of  nine  o'clock.  In  the 
presentation  of  plaintiff's  case  there  was  no  eye  witness  to 
the  accident  that  caused  the  death  of  William  Monegan, 
and.  among  other  witnesses  produced  by  the  plaintiff  to 
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prove  his  character  as  a  careful  man,  was  John  Morris,  who 
testified  that  his  habits  were  such  that  he  was  careful  in 
business  transactions;  "  would  call  him  a  reasonably  careful 
man;  I  knew  he  frequently  came  to  Morrisonville  and 
became  intoxicated;  know  he  was  drinking  some  this  very 
day;  can  not  say  how  bad  he  was;  I  know  he  was  drinking; 
I  could  tell  it  plainly  when  I  saw  him;  I  did  not  see  him  walk- 
ing, but  I  do  not  think  he  was  far  enough  along  to  stagger; 
I  do  not  think  I  stated  he  was  very  badly  intoxicated  and 
staggered;  I  do  not  think  I  put  it  that  strong;  I  saw  him 
three  times  that  afternoon;  first  about  two  o'clock;  he  was 
sober  then;  the  next  was  between  five  arid  six  o'clock;  he 
was  drinking  then;  then  I  saw  him  about  seven  o'clock;  he 
was  much  more  under  the  influence  then  than  before;  I  con- 
sidered him  intoxicated  the  last  time  I  saw  him;  he  was 
pretty  badly  intoxicated;  I  called  him  intoxicated;  I  con- 
sidered he  was  pretty  careful,  even  if  he  was  intoxicated,  in 
the  business  I  had  with  him;  with  reference  to  the  condi- 
tion I  saw  him  in  there,  it  was  a  pretty  ordinary  thing:  too 
much  so;  it  was  frequent;  I  suppose  the  majority  of  times  he 
came  to  Morrisonville  he  would  be  intoxicated,  if  he  stayed 
in  town."  In  connection  with  this  testimony  of  one  of  the 
plaintiff's  witnesses  all  the  other  evidence  in  the  case  tends 
to  prove  that  the  deceased  was  in  the  habit  of  getting 
intoxicated,  and  "  the  majority  of  times  he  came  to  Morri- 
sonville he  would  be  intoxicated,  if  he  stayed  in  town."  On 
this  particular  day  he  stayed  in  town,  with  no  special  busi- 
ness from  near  six  o'clock  to  nine  o'clock,  and  was  seen  by 
all  the  witnesses,  who  saw  him  during  that  time,  in  the 
vicinity  of  the  saloons.  To  us  who  have  read  all  the  evi- 
dence in  the  record  and  considered  it,  there  is  no  reasonable 
doubt  that  at  the  time  William  Monegan  tried  to  cross  the 
railroad,  when  he  met  his  death, he  was  in  a  state  of  intoxica- 
tion bordering  on  mental  aberration.  This  we  conclude 
from  the  evidence  introduced  by  the  plaintiff  alone.  While 
this  fact  is  not  a  bar  to  the  right  of  recovery,  it  is  a  cir- 
cumstance to  be  considered  in  determining  the  question  of 
contributory  negligence. 
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It  was  contended  upon  the  trial,  qnd  the  same  insistence 
is  renewed  in  this  court,  that  appellant  failed  to  ring  a  bell 
or  sound  a  whistle  continuously  for  at  least  eighty  rods  from 
the  crossing  at  Fourth  street.  However  this  may  be,  the 
undisputed  evidence  introduced  by  the  plaintiff  is  that  the 
station  whistle,  a  long-continued  blast,  was  given;  there  was 
a  freight  train  waiting  on  the  siding,  and  that  gave  answer- 
ing signal,  which  whistled  twice,  and  the  approaching  train 
then  gave  the  through  town  whistle,  and  the  testimony  of 
the  witnesses  was  that  the  noise  of  the  train  could  be  dis- 
tinctly heard;  the  noise  and  roar  of  the  train  all  the  time 
from  the  first  whistle  could  be  heard  distinctly.  In  addi- 
tion to  this  the  engineer  of  the  fast  train  testified,  and  his 
testimony  is  in  effect  undisputed,  that  the  whistling  post  is 
one  mile  from  Morrisonville,and  from  the  time  he  left  that 
post  until  he  reached  Fourth  street  crossing  he  sounded  the 
regular  station  whistle,  which  is  one  long  blast;  immediately 
after  doing  that  he  sounded  one  long  blast  and  one  short 
blast,  after  which  he  came  in  range  of  the  first  road  cross- 
ing northeast  of  Morrisonville  for  which  he  gave  two  long 
and  two  short  blasts,  and  about  that  time  the  freight  train 
on  the  siding  gave  a  signal,  to  which  he  responded  two 
short  blasts  of  the  whistle,  after  which  he  whistled  for 
another  crossing,  and  after  this  in  response  to  another  sig- 
nal from  the  awaiting  freight  train,  he  gave  two  other 
short  blasts  of  the  whistle,  and  about  the  same  time  he 
whistled  for  the  crossing  of  Fourth  street,  and  from  the 
time  he  left  Decatur,  by  means  of  an  automatic  device  oper- 
ated by  air  pressure,  the  bell  was  continuously  rung  until 
after  the  accident  that  resulted  in  the  death  of  William 
Monegan.  We  believe  from  all  the  evidence  there  is  no 
reasonable  doubt  the  bell  was  rung  continuously  as  the  law 
required,  but  if  this  was  omitted  it  is  not  reasonable  to  be- 
lieve a  person  who  did  not  heed  the  several  whistles  of 
both  trains,  would  have  heard  or  given  attention  to  the  bell. 
The  engineer,  also,  was  the  only  eye  witness,  so  far  as  dis- 
closed by  the  record,  of  the  death  of  Monegan,  who  testi- 
fied, and  it  is  undisputed,  that  within  250  feet  of  the  cross- 
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ing  of  Fourth  street,  an  impossible  distance  in  which  to  stop 
the  train,  he  first  discovered  the  team  of  horses  driven  by 
a  man  standing  up  in  the  wagon,  doing  everything  in  his 
power  to  get  the  team  over  the  crossing;  was  whipping  the 
horses  with  the  lines  over  their  backs  to  induce  them  to 
cross,  when  he,  the  engineer,  did  everything  in  his  power  to 
stop  the  train  without  effect.  The  evidence  in  the  case 
proved  the  view  from  Fourth  street  of  the  approaching 
train  was  obstructed  by  a  pump  house,  the  station  house, 
water  closet,  water  tank,  and  telegraph  poles,  but  there  is 
no  evidence  to  dispute  the  fact,  that  from  the  long  resi- 
dence in  the  neighborhood  and  acquaintance  of  the  deceased 
with  these  surroundings,  he  was  not  as  fully  cognizant  of 
these  conditions  as  the  officials  and  employes  of  the  appel- 
lant themselves.  In  truth,  in  view  of  such  surroundings,  a 
person  in  possession  of  his  common  faculties,  in  the  exercise 
of  ordinary  care,  would  naturally  take  the  precaution  inci- 
dent to  a  place  of  danger  of  this  kind,  and  ascertain  by  the 
sense  of  hearing,  and  otherwise  by  observation,  whether  it 
was  safe  to  make  the  crossing  at  a  particular  time. 

It  has  been  frequently  held  by  courts  of  last  resort,  not 
as  a  matter  of  law,  but  in  passing  upon  the  ultimate  facts, 
that  to  cross  a  railroad  under  similar  circumstances  as  dis- 
closed in  this  case,  constituted  such  contributor  negligence 
as  to  preclude  a  recovery. 

In  C,  B.  &  Q.  R.  R.  Co.  v.  Lee,  68  111.  576,  it  was  said 
that  it  is  as  much  the  duty  of  a  person  about  to  pass  a  rail- 
road crossing  to  look  for,  as  it  is  to  listen  for  signals  of 
danger.  In  0.,  R.  I.  &  P.  R.  R.  Co.  v.  Bell,  70  111.  102,  it 
was  said : 

ifc  It  is  the  duty  of  persons  about  to  cross  a  railroad,  to  look 
about  them,  and  see  if  there  is  danger — not  to  go  recklessly 
upon  the  road,  but  to  take  the  proper  precautions  themselves 
to  avoid  accidents  at  such  places.  If  a  party  rushes  into  a 
danger  which  by  ordinary  care  he  could  have  seen  and 
avoided,  no  rule  of  law  or  justice  can  be  invoked  to  com- 
pensate him  for  any  injury  he  may  so  receive.  C.  &  A.  R. 
R.  Co.  v.  Gretzner,  46  111.  82;  and  see  St.  L.  A.  &  T.  H.  R 
R.  Co.  v.  Manly,  58  III.  300. 

And  it  is  the  general  rule,  that  it  is  deemed  culpable  neg- 
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ligence  to  cross  the  track  of  a  railroad  without  looking  in 
every  direction  that  the  rails  run,  to  make  sure  that  the 
road  is  clear,  as  also  to  attempt  to  drive  a  team  across  the 
track  of  a  railroad  in  full  view  of  an  approaching  locomo- 
tive. Shearman  and  Redfield  on  Neg.,  Sees.  488,  489,  and 
cases  cited  in  notes." 

In  L  C.  R.  R.  Co.  v.  Godfrey,  71  111.  500,  it  was  again 
said  that  as  a  general  rule,  it  is  culpable  negligence  to  cross 
the  track  of  a  railroad  at  a  highway  crossing  without  look- 
ing in  every  direction  that  the  rails  run  to  ascertain  whether 
a  train  is  approaching,  and  the  same  rule  is  repeated  in  I. 
C.  R.  R.  Co.  v.  Goddard,  72  111.  567,  where  it  is  said  the 
court  has  repeatedly  held  that  it  is  the  duty  of  persons 
about  to  cross  the  track  of  a  railroad  to  look  about  them 
and  see  if  there  is  danger.  And  again  in  I.  C.  R.  R.  Co.  v. 
Hetherington,  83  111.  510,  it  was  again  repeated  that  the 
court  had  often  held  it  to  be  the  duty  of  persons  about  to 
cross  a  railroad  track  to  look  about  them  and  see  if  there 
is  danger;  not  to  go  recklessly  upon  the  road,  but  to  take 
the  proper  precautions  themselves  to  avoid  accidents  at 
such  places.  In  L.  S.  &  M.  S.  R.  R.  Co.  v.  Hart,  87  111.  529, 
it  was  said : 

"  This  court  has  time  and  again  decided  that  it  was  the 
duty  of  every  person  about  to  cross  a  railroad  track  to 
approach  cautiously,  and  endeavor  to  ascertain  if  there  is 
present  danger  in  crossing,  as  all  persons  are  bound  to  know 
that  such  an  undertaking  is  dangerous,  and  that  they  must 
take  the  proper  precautions  to  avoid  accidents  in  sodoing, 
otherwise  they  could  not  recover  for  injury  received 
thereby." 

And  in  Wabash,  St.  L.  &  P.  Rv.  Co.  v.  Neikirk,  15  111. 
App.  172,  it  was  said : 

"  The  settled  doctrine  of  the  courts  of  this  State,  supported 
bv  a  long  line  of  unbroken  authorities,  is  that  it  is  the  dutv 
of  a  person  about  to  cross  a  railroad  track  to  look  and  listen 
for  approaching  trains,  and  the  neglect  of  that  duty  is  such 
gross  negligence  as  precludes  ail  right  of  recovery  in  case 
of  collision. 

We  have  cited  the  foregoing  decisions  of  courts  of  final 
resort  as  to  the  facts,  not  as  to  the  law;  for  what  is  or  is  not 
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negligence  is  always  left,  by  the  later  decisions  of  our 
Supreme  Court,  to  be  decided  as  a  question  of  fact.  Each 
particular  case  must,  of  course,  be  decided  from  all  its  sur- 
rounding circumstances,  and  from  such  surroundings  it  must 
be  determined  whether  such  contributory  negligence  on  the 
part  of  the  person  injured  has  intervened  to  prevent  a  recov- 
ery j  and  this  case  must  also  be  decided  by  its  own  surround- 
ings and  circumstances.  The  cases  we  have  cited  are, 
however,  in  our  opinion,  so  apt  in  illustration  and  applica- 
bility to  the  case  presented,  that  they  afford  a  sufficient  and 
safe  guide  to  the  decision  of  the  facts  in  this  case.  No  one, 
we  think,  can  examine  the  evidence  in  this  case,  as  we  have 
done,  without  reaching  the  conviction  that  the  deceased  was 
familiar  with  all  the  surroundings  of  the  crossing;  that  he 
knew,  or  by  the  exercise  of  slight  observation,  such  as  the 
common  faculties  incident  to  every  person  in  the  use  thereof 
would  disclose,  he  would  have  known  of  the  approaching 
train,  and  the  danger  then  imminent  in  the  act  of  crossing. 
In  truth,  the  evidence  of  one  witness,  Worden,  who  had 
heard  the  whistle  of  the  train,  and  so  far  as  we  can  discover 
his  testimony  is  undisputed,  is  that  just  before  the  deceased 
started  home  he  informed  him  the  fast  train  was  coming, 
and  warned  him  not  to  try  to  make  the  crossing  ahead  of 
it;  to  which  the  deceased  responded  "  all  right,"  and  drove 
down  to  the  crossing;  and  there,  notwithstanding  all  the 
information  he  actually  had,  and  all  that  he  might  have  had 
by  the  exercise  of  even  slight  care  by  attention  to  the  exist- 
ing conditions,  he  heedlessly,  or  thoughtlessly,  drove  his 
horses  across  the  path  of  the  approaching  engine  and  thus 
met  his  death  without  fault  on  the  part  of  appellant;  and 
for  such  reasons  the  trial  court  ought  to  have  directed  a 
verdict  for  the  defendant  and  for  its  error  in  refusing  to  do 
so  the  judgment  of  the  Circuit  Court  is  reversed;  and  this 
bein^  our  conclusion  the  necessity  to  consider  the  other 
assigned  errors  is  superseded.     Judgment  reversed. 

Finding  of  facts  to  be  recited  in  the  final  order  of  the 
court: 
And  the  court  finds  from  the  evidence  in  the  case  as  the 
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ultimate  facts  that  the  appellant  is  not  guilty  of  the  negli- 
gence charged  in  the  declaration,  or  in  either  count  thereof; 
and  that  the  said  William  Monegan  came  to  his  death  by  his 
want  of  ordinary  care  in  failing  to  ascertain  the  approach 
of  the  train  that  killed  him;  and  that  his  failure  to  ascer- 
tain the  approach  of  such  train  and  avoid  being  injured 
thereby  was  his  negligent  lack  of  being  warned  bv  surround- 
ing  conditions,  and  not  heeding  actual  notice  of  its  approach 
such  as  would  have  induced  an  ordinary  person  in  the  use 
of  his  common  faculties  to  await  the  passing  of  such  train, 
before  attempting  to  cross  the  railroad  track  at  Fourth 
street  in  Morrison ville,  at  the  time  he,  the  said  William 
Monegan,  was  killed. 


Kellyville  Coal  Co.  v.  James  Hill. 

• 

1.  Continuance— Sufficiency  of  the  Affidavit— In  an  affidavit  for  a 
continuance  on  the  ground  of  an  absent  witness,  it  is  not  necessary  to 
state  that  the  witness  was  not  absent  by  the  consent  or  procurement  of 
the  party  applying  for  the  continuance. 

2.  Same—  What  Meets  the  Requirement*  of  the  Statute,— An  affidavit 
showing  the  absence  of  a  material  witness;  the  facts  expected  to  be 
shown  by  him  (which  are  material);  due  diligence  on  the  part  of  the 
party  applying,  to  procure  hiB  attendance;  his  inability  to  show  so 
fully  the  same  facts  by  any  other  person;  that  the  absent  witness 
resided  in  Vermilion  county  but  was  temporarily  absent;  that  he  had 
testified  at  a  former  trial  and  given  important  testimony,  and  that  he 
could  reasonably  be  expected  to  be  produced  or  his  deposition  taken  if 
the  case  was  continued  to  a  future  time,  is  sufficient,  under  the  require- 
ments of  the  practice  act,  to  entitle  the  applicant  to  a  continuance. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1900. 
Reversed  and  remanded.    Opinion  filed  February  28, 1901. 

Opinion  per  Curiam. 

This  case  was  before  us  at  a  former  terra,  and  we  then 
reversed  a  judgment  of  the  Circuit  Court  in  favor  of  appel- 
lee and  remanded  it  for  a  new  trial  on  the  ground  that  we 
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were  not  satisfied  from  the  evidence  in  the  record,  that  it 
sufficiently  appeared  that  appellant  had  willfully  violated 
or  willfully  failed  to  observe  the  requirement  of  the  miners 
act  in  the  respect  charged  by  appellee  in  his  declaration. 
87  111.  App.  424. 

The  case  having  been  again  tried  by  jury,  resulted  in  a 
verdict  and  judgment  for  appellee  as  before,  and  appellant 
brings  it  to  this  court  again  by  appeal,  and  seeks  to  reverse 
the  judgment  last  rendered  upon  the  ground,  among  others, 
that  the  court  improperly  overruled  its  motion  for  a  con- 
tinuance. 

The  record  discloses  that  when  this  case  was  called  for 
trial  on  June  25, 1900,  and  before  the  same  was  commenced, 
appellant  moved  for  a  continuance,  supporting  same  with 
an  affidavit  of  one  of  its  attorneys  in  charge  of  the  case, 
but  the  court  overruled  the  motion,  and  directed  the  trial  to 
proceed,  to  which  rulings  appellant  preserved  an  exception. 

The  affidavit  is  in  all  respects  formal,  and  sets  up  as  a  rea- 
son why  appellant  can  not  then  proceed  with  the  trial, 
that  one  Jacob  Maggs,  a  material  witness  for  it,  is  absent; 
that  it  expects  to  prove  by  him  that  (here  follow  in  detail, 
facts  which  this  court  held  to  be  a  valid  defense  to  the 
action  when  the  case  was  before  it  on  the  prior  appeal); 
that  Jacob  Maggs  resided  at  Westville  in  Vermilion 
county,  Illinois,  but  on  May  17th  or  18th,  1900,  he  left 
there  and  went  to  Virden  to  visit  some  friends  for  a  short 
time,  and  then  expected  to  go  to  Springfield,  Illinois,  and 
get  employment  in  a  coal  mine  in  that  vicinity;  that  the 
agents  and  attorneys  of  appellant  had,  a  short  time  after 
Maggs  left  home  as  aforesaid,  inquired  of  his  wife,  who 
was  still  in  Westville,  where  her  husband  then  was,  but 
xshe  answered  that  she  did  not  know,  but  would  inform 
them  as  soon  as  she  ascertained;  that  on  June  13,  1900,  his 
wife  wrote  to  the  said  attorneys  of  appellant  that  "  we  have 
not  heard  from  Mr.  Maggs  yet,  but  as  soon  as  we  hear  from 
him,  we  will  let  you  know.'"  (Her  letter  being  attached  as 
as  an  exhibit.) 

That  on  May  22,   1900,  defendant's  said   attoruej's,  in 
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response  to  an  inquiry  made  by  them  to  one  P.  W.  Alvoyd, 
of  Westville,  Illinois,  a  personal  friend  of  Maggs,  received 
a  letter  from  him  informing  them  that  he  u  did  not  know 
where  Mr.  Jacob  Maggs  is  at  the  present  time;  I  saw  him 
in  Virden,  Illinois,  on  Thursday  last  and  he  told  me  he  had 
got  a  position  in  Springfield.  But  he  was  visiting  friends 
there,  so  I  don't  know  whether  he  is  in  Springfield  yet  or 
Virden."     (Attaching  the  letter  as  an  exhibit.) 

That  said  attorneys  wrote  to  one  Charles  F.  Hickox, 
manager  of  the  Springfield  Coal  Association,  at  Springfield, 
Illinois,  inquiring  for  Jacob  Maggs,  and  he  on  June  13, 1900, 
answered  he  did  not  know  where  he  was,  but  informed  them 
that  he  had  referred  their  letter  of  inquiry  to  the  presi- 
dent of  the  miners'  union  of  the  Springfield  district,  with 
the  request  that  he  investigate  and  ascertain,  if  he  could, 
and  report  to  them,  but  that  said  attorneys  had  not  yet 
received  any  information  from  that  source  of  Maggs'  where- 
abouts. 

That  said  attorneys  wrote  to  Jacob  Maggs,  May  21, 
1900,  addressing  him  at  Springfield,  Illinois  (inclosing  an 
addressed  and  stamped  envelope  for  reply),  in  which  they 
requested  him  to  answer  them  as  to  where  he  was,  and  that 
said  letter  was  returned  to  them  June  23,  1900,  uncalled 
for.  (The  letter  and  envelope  in  which  it  was  inclosed,  etc., 
were  attached  as  an  exhibit.) 

That  appellant,  on  June  13,  1900,  caused  to  be  issued  out 
of  the  Circuit  Court  of  Vermilion  County,  a  subpoena  in 
this  case  for  Jacob  Maggs  to  attend  the  Circuit  Court  of 
said  county,  as  a  witness  for  appellant,  on  June  25,  1900, 
and  also  another  subpoena  of  like  tenor,  date  and  effect, 
one  of  which  was  issued  to  the  sheriff  of  said  Vermilion 
county,  and  the  other  to  the  sheriff  of  Sangamon  county, 
Illinois,  to  serve,  both  of  which  subpoenas  have  been 
returned  by  said  sheriffs,  respectively,  not  served,  because 
said  Jacob  Maggs  could  not  be  found. 

That  Jacob  Maggs  has  not  yet  returned  to  his  home  in 
Westville,  and  neither  the  agents  nor  said  attorneys  of 
appellant  know  where  he  is,  but  they  expect  to  have  him  as 
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a  witness  in  this  case  at  the  next  term  of  this  court,  or  have 
his  deposition;  that  appellant  has  no  other  witness  by  whom 
it  can  so  fully  prove  the  facts  sought  to  be  proven  by 
Maggs,  and  that  there  will  be  a  conflict  in  the  evidence 
upon  those  facts  in  the  trial  of  the  case;  and  that  this  appli- 
cation is  not  made  for  delay  but  that  justice  may  be  done. 

It  is  contended  by  counsel  for  appellee  that  the  affidavit 
is  not  sufficient,  because  it  does  not  show  that  Majrgs  is  not 
absent  by  the  consent  or  procurement  of  appellant,  nor 
does  it  show  sufficient  diligence. 

But  in  that  we  can  not  concur,  because  the  court  knew 
that  Maggs  was  a  witness  on  the  former  trial  of  the  case, 
and  had  then  given  material  testimony  for  appellant;  and 
it  appearing  by  this  affidavit  that  after  it  was  discovered  he 
was  not  at  his  home  in  Vermilion  county,  the  attornevs  of 
appellant  received  information  wThere  he  had  gone  and  for 
what  purpose,  the  efforts  made  by  them  to  procure  his 
attendance  at  the  time  the  case  was  called  for  trial,  as  dis- 
closed by  the  affidavit,  were  such  as  a  reasonable  person 
would  make  for  the  purpose  of  getting  him  subpoenaed  in 
time  for  the  trial  on  June  25, 1900.  Therefore,  the  affidavit 
did  show  proper  diligence.  As  Maggs  had  not  been  present 
in  court,  and  departed  before  he  was  called  as  a  witness,  it 
was  not  necessary  that  the  affidavit  should  state  that  he 
was  not  absent  by  the  consent  or  procurement  of  appellant, 
as  it  might  have  been  had  such  been  the  case.  Korth  Chi- 
cago Citv  Ry.  Co.  v.  Gastka,  12S  111.  613. 

The  affidavit,  showing  as  it  did  the  absence  of  a  material 
witness;  the  facts  expected  to  be  shown  by  him  (which  were 
material);  due  diligence  on  the  part  of  appellant  to  procure 
his  attendance;  its  inability  to  show  so  fully  those  facts  by 
any  other  witness;  that  the  absent  witness  resided  in  Ver- 
milion  county  and  was  only  temporarily  absent;  that  he  had 
testified  at  a  former  trial  and  given  important  testimony  in 
the  case,  and  such  absent  witness  could  reasonably  be  ex- 
pected to  be  produced,  or  his  deposition  taken  if  the  case  was 
continued  to  a  future  time,  meets  all  the  requirements  of 
section  42,  chapter  110,  of  our  practice  act,  and  therefore 
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entitled  appellant  to  have  its  motion  to  continue  allowed. 
Adams  v.  Colton,  2  Scammon,  71. 

Appellant  is  entitled  to  have  a  reasonable  opportunity  to 
procure  important  and  material  evidence  in  its  behalf  when 
the  case  is  tried,  and  the  court,  upon  the  showing  made, 
should  have  granted  the  continuance,  and  committed  preju- 
dicial error  against  appellant  by  refusing  to  do  so. 

We  will  not  discuss  the  other  errors  assigned  in  this 
case,  because  we  deem  it  unnecessary,  as  the  judgment 
must  be  reversed  and  the  case  remanded  for  another  trial 
for  the  error  indicated,  and  no  benefit  will  likely  be  derived 
from  our  passing  upon  them. 

For  the  error  indicated,  the  judgment  appealed  from  is 
reversed  and  the  case  remanded  to  the  Circuit  Court  for  a 
new  trial. 


Harmon  Jones  v.  John  VV.  Antrim. 

1.  Notice — What  is  Sufficient  as  to  Transfers  of  Personal  diattels. 
— Where  the  interest  of  a  debtor  in  a  personal  chattel  is  transferred  to 
his  creditor  by  an  agreement  of  settlement,  publicly  made,  and  the  cus- 
tody of  such  chattel  is  by  such  agreement  to  remain  in  a  third  person  as 
the  property  of  the  creditor,  and  the  debtor  not  to  be  permitted  by  such 
third  person  to  use  it,  it  was  held  to  be  such  an  open  and  notorious 
transfer  of  the  possession  of  the  chattel  to  the  creditor  as  in  law  would 
be  notice  to  third  persons  that  such  title  and  possession  was  transferred 
to  the  creditor. 

Replevin.-— Appeal  from  the  Circuit  Court  of  Edgar  County;  the  Hon. 
Henry  Van  Seller,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1900.  Reversed  and  remanded,  with  directions.  Opin- 
ion filed  February  28,  1901. 

John  Murphy  and  Dundas  &   O'Hair,   attornejTs   for 
appellant. 

W.  H.  Clinton,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  by  appellant,  Harmon 

Jones,  to  recover  possession  of  a  traction  engine  from  appel- 
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lee,  John  W.  Antrim,  which  was  tried  in  the  Circuit  Court 
of  Edgar  County  without  a  jury,  by  consent,  and  resulted 
in  a  finding  and  judgment  against  appellant,  who  brings 
the  case  to  this  court  by  appeal,  and  urges  us  to  reverse 
the  judgment  on  the  ground  that  it  is  against  the  evidence. 

It  appears  from  the  evidence  that  in  the  first  part  of 
July,  1899,  appellant  let  Louis  Blakesley  have  the  traction 
engine  in  question,  with  the  verbal  understanding  that  he 
could  use  it  through  the  ensuing  threshing  season,  and  upon 
paying  appellant  $250,  November  1,  1899,  he  could  retain 
it  another  year,  at  the  end  of  which  time,  by  paying  $250 
more,  the  engine  should  become  the  property  of  Blakesley; 
but  if  Blakesley  could  not  pay  $250  November  1,  1899, 
then  he  was  to  return  the  engine  to  appellant  and  pay  him 
one-half  of  that  which  had  been  earned  with  it. 

November  1,  1899,  Blakesley  gave  appellant  two  notes  of 
$100  each,  due  in  one  year  after  date,  with  personal  secu- 
rity upon  each,  and  at  the  time  promised  to  pay  $50  in  cash, 
in  a  short  time. 

Later  on  in  November,  Blakesley  being  unable  to  raise 
the  $50,  went  to  appellant  and  offered  to  let  him  keep  one 
of  the  notes  which  he  had  given  him,  pay  him  $5  in  cash, 
return  the  engine  to  him,  provided  he  would  return  the 
other  note  to  him  (Blakesley),  and  represented  that  $105 
would  be  about  one-half  he  had  earned  with  the  engine 
since  he  had  it. 

Appellant  accepted  Blakesley  offer,  and  the  engine  being 
at  the  home  of  one  John  Homerickhouse,  under  shelter, 
and  he  being  present,  Blakesley  informed  him  that  he  had 
turned  the  engine  over  to  appellant,  who  thereupon  re- 
quested Homerickhouse  to  continue  to  keep  and  shelter  the 
same  for  him  and  not  to  let  Blakesley  have  or  use  it,  which 
Homerickhouse  agreed  to  do. 

At  this  time  appellant  did  not  have  with  him  the  one 
hundred  dollar  note  which  was  agreed  he  should  return  to 
Blakesley,  nor  did  Blakesley  have  with  him  the  $5  which 
he  was  to  pay  to  appellant;  but  the  note  was  afterward 
given  to  Blakesley  and  the  $5  was  paid  to  appellant.     This 
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settlement  and  arrangement  were  publicly  made  in  the 
presence  and  hearing  of  a  number  of  persons  living  in  the 
neighborhood  of  where  the  engine  was  being  sheltered,  and 
they  po  testified. 

The  engine  remained  under  shelter  at  the  home  of  Hom- 
erickhouse  until  February  20, 1900,  when  appellee,  as  con- 
stable, took  possession  of  it  under  an  execution  issued  to 
him  upon  a  valid  judgment  against  Blakesley  in  favor  of  P. 
EL  Bibe,  which  was  rendered  by  a  justice  of  the  peace  of 
Edgar  county,  on  February  15, 1900. 

Appellant  afterward  demanded  possession  of  the  engine 
from  appellee,  and  upon  its  being  refused,  prosecuted  this 
replevin  suit  to  recover  possession  of  it,  and  the  question 
to  be  determined  is,  whether  or  not  the  engine  was  right- 
fully taken  and  held  by  appellee  ? 

We  think  the  evidence  clearly  establishes  the  fact  that 
whatever  rights  Blakesley  obtained  to  the  engine,  were 
extinguished  by  the  settlement  made  .between  him  and 
appellant  in  November,  1899;  and  that,  as  the  engine  was 
under  shelter  at  the  home  of  Homerickhouse,  the  agree- 
ment  at  that  time  publicly  made  between  Blakesley,  appel- 
lant and  Homerickhouse,  that  it  should  remain  there  as  the 
property  of  appellant,  and  Blakesley  should  not  be  per- 
mitted by  Homerickhouse  to  use  it,  was  such  an  open  and 
notorious  transfer  of  the  possession  and  title  of  it  to  appel- 
lant, as  in  law,  would  be  notice  to  third  persons  that  such 
title  and  possession  was  thereby  transferred  to  him. 

The  judgment  of  P.  H.  Bibe  against  Blakesley  having 
been  obtained,  and  the  execution  under  which  appellee  took 
the  engine  having  been  issued  to,  and  received  by  appellee 
after  appellant  had  taken  possession  of  the  engine  from 
Blakesley,  did  not  authorize  appellee  to  take  or  retain 
the  engine;  hence  the  finding  and  judgment  of  the  Circuit 
Court  in  his  favor  were  against  the  evidence,  and  the  latter 
will  be  for  that  reason,  reversed,  and  the  case  remanded  to 
that  court  with  directions  to  enter  a  finding  and  judgment 
in  favor  of  appellant. 

Reversed  and  remanded  with  directions. 
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1 .  Master  and  Servant—  Where  Presumptions  of  Negligence  Do  Not 
Arise. — As  between  master  and  servant  no  presumption  of  negligence 
arises  on  the  part  of  the  master  from  the  mere  fact  that  the  servant  is 
injured  while  in  the  employ  of  the  master. 

2.  Same— WTiere  the  Servant  is  Directed  to  do  Temporary  Work 
Outside  of  His  Employment.— When  a  servant,  of  mature  years  and 
ordinary  intelligence,  is  directed  to  do  a  temporary  work  outside  of  the 
line  of  his  employment  and  proceeds  to  do  such  work  without  objection, 
the  negligence  of  the  master  can  not  be  predicated  upon  that  state  of 
facts  alone. 

3.  Same — Recovery  for  Defective  Appliances. — A  servant,  in  order  to 
recover  for  defects  in  the  appliances  of  the  business,  is  called  upon  to 
establish  three  propositions  :  First,  that  the  appliance  was  defective; 
second,  that  the  master  had  notice  thereof,  or  knowledge,  or  ought  to 
have  had;  third,  that  the  servant  did  not  know  of  the  defect  and  had 
not  equal  means  of  knowing  the  same  with  the  master. 

4.  Appellate  Court  Practice— Points  Not  Assigned  for  Error.— 
The  objection  that  the  jury  arrived  at  their  verdict  in  pursuance  of  a 
preliminary  agreement  that  the  sum  total  of  the  amounts  named  by 
each  juror  should  be  divided  by  the  number  of  jurors  and  that  the  quo- 
tient should  be  returned  as  the  amount  of  their  verdict,  when  not  men- 
tioned as  a  ground  for  a  motion  for  a  new  trial  in  the  court  below  or 
assigned  for  error,  can  not  be  considered  by  the  Appellate  Court. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1899.  Reversed  and 
remanded.  Mr.  Justice  Shepard  dissenting.  Opinion  filed  December  4, 
1900.    Rehearing  denied,  April  5,  1901. 
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John  B.  Bradt  and  F.  J.  Canty,  attorneys  for  appellant. 
James  C.  McShane,  attorney  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $6,708.33,  entered 
in  the  Circuit  Court  of  Cook  County  in  favor  of  appellee 
and  against  appellant  in  an  action  for  personal  injury. 

The  original  declaration  consisted  of  three  counts. 
Afterward  and  by  leave  of  court  three  additional  counts 
were  filed.  Briefly  stated,  the  charges  of  negligence  in 
the  declaration  are  (as  stated  in  his  brief  by  counsel  for 
appellee) : 

1st.  Ordering  appellee  to  do  work  which  was  outside 
the  line  of  his  employment. 

2d.  Failing  to  provide  a  sufficient  number  of  men  to 
safely  do  the  work  in  the  performance  of  which  appellee 
was  injured. 

3d.  Providing  an  unsafe  and  insecure  scaffold  used  in 
the  performance  of  said  work. 

Appellee  was  in  the  employ  of  appellant  in  the  capacity 
of  a  blacksmith.  Upon  the  occasion  in  question  he  was 
directed  by  the  foreman  in  the  employ  of  appellant  to  assist 
in  raising  an  iron  shaft  weighing  400  pounds  from  the  floor 
into  "  hangers  "  projecting  down  from  the  ceiling.  A  scaf- 
fold or  platform  about  eighteen  feet  long  and  three  and  a 
half  or  four  feet  high  was  put  in  place  for  the  men  to  stand 
upon  in  raising  the  shaft  and  putting  it  in  the  hangers. 
Several  men  were  called  to  assist  in  thus  putting  the  shaft 
in  place.  All  the  employes  except  the  foreman  and  the 
appellee  were  dismissed  by  the  foreman  after  the  shaft  was 
safely  in  the  hangers.  The  shaft  was  then  resting  in  three 
hangers,  one  near  the  middle  and  one  near  to  each  end. 
The  foreman  told  appellee  to  go  to  one  end  of  the  shaft 
and  lift  it  up  two  inches  so  that  he,  the  foreman,  could 
adjust  the  box  or  bearing  in  one  of  the  other  hangers. 
(The  middle  hanger,  as  we  understand  from  the  testimony.) 
That  would  require  that  appellee,  standing  upon  the  scaf- 
fold with  his  shoulder  under  the  shaft,  should  thus  lift 
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about  200  pounds.  The  hangers  were  fastened  to  the  ceil- 
ing and  at  the  lower  end  of  each  was  what  may  be  called  a 
hook.  Above  the  hook  was  a  horizontal  part  of  the 
hanger,  the  space  between  the  hook  and  such  horizontal 
part  of  the  hanger  being  more  than  the  diameter  of  the 
shaft.  To  remove  the  shaft  so  that  it  would  not  receive 
the  support  of  the  hanger,  it  must  be  lifted  up  and  out  af 
the  open  side.  The  shaft  must  have  been  so  lifted  out  by 
appellee  or  it  could  not  have  fallen. 

The  platform  or  scaffold  was  constructed  by  putting 
wooden  "  horses  "  on  the  floor  and  placing  on  them  planks 
upon  which  the  men  stood.  It  is  claimed  that  this  scaffold 
was  so  negligently  constructed  that  it  was  unsteady  and 
shook  under  the  feet  of  appellee  when  he  had  lifted  the 
end  of  the  shaft,  thus  causing  him  to  lift  or  throw  it  out 
at  the  open  side  of  the  hanger  and  away  from  its  bearings, 
and  that  that  was  the  proximate  cause  of  the  injury  to 
appellee. 

First.  "Was  there  any  negligence  in  "  ordering  appellee 
to  do  work  which  was  outside  the  line  of  his  employ  ment?" 

The  place  where  appellee  was  working  as  a  blacksmith, 
was  on  the  same  floor  and  forty  or  fifty  feet  from  the  place 
where  he*was  injured.  Appellee  testified  that  he  knew 
that  what  the  foreman  requested  him  to  do  was  not  black- 
smith work;  that  he  made  no  objection  to  doing  it  and  that  he 
had  been  doing  other  work  which  was  not  blacksmith  work. 
Also  that  u  when  the  foreman  said,  come  on,  blacksmith, 
and  took  me  to  where  the  scaffold  stood,  I  didn't  tell  him  I 
didn't  want  to  go.  I  went  right  along."  Appellee  was  an 
experienced  blacksmith  about  fifty-six  years  of  age. 

When  an  employe  of  mature  years  and  ordinary  intelli- 
gence is  directed  to  do  a  temporary  work  outside  of  the 
line  of  his  employment,  and  proceeds  to  do  such  work  with- 
out any  objection  whatever,  negligence  of  the  employer 
can  not  be  predicated  upon  that  state  of  facts  alone.  Cole 
v.  U.  &  N.  W.  Ry.  Co.,  71  Wis.  114;  Leary  v.  B.  &  A.  R.  R. 
Co.,  139  Mass.  580;  2  Thomp.  on  Neg.,  p.  976,  Sec.  9;  Hogan 
v.  N.  P.  R.  R.  Co.,  53  Fed.  Rep.  519. 
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We  understand  the  same  principles  to  be  recognized  and 
approved  by  our  Supreme  Court  in  Gall  v.  Beckstein,  173 
111.  187,  where  it  is  said  (p.  190) : 

"  The  plaintiff's  ordinary  work  in  the  factory  was  making 
sausage  casings,  but  when  called  upon  to  unload  the  salt  he 
voluntarily,  without  any  objection  whatever,  undertook  the 
performance  of  that  labor,  and  such  labor  may  therefore  be 
regarded  within  the  scope  of  his  employment." 

Counsel  for  appellee  cites  as  in  conflict  with  this  case  the 
following  cases :  Offut  v.  Columbian  Exposition,  175  111. 
472;  111.  Steel  Co.  v.  Schymanowski,  162  111.  447,  and  Ander- 
son Pressed  Brick  Co.  v.  Sobkowiak,  148  111.  573.  It  will 
be  noticed  that  in  point  of  time  two  of  these  cases  are  prior 
and  one  subsequent  to  the  Gall  case.  One,  and  we  appre- 
hend a  sufficient  distinction  between  these  cases  and  the 
Gall  case  is,  that  in  the  latter,  the  party  injured  made  no 
objection,  but  went  voluntarily  to  the  performance  of  the 
service,  while  in  each  of  the  three  cases  cited  the  employe 
informed  his  superior  of  the  supposed  danger  and  went  to 
the  performance  of  the  service  by  reason  of  peremptory 
orders  so  to  do. 

In  the  case  at  bar,  when  the  foreman  said  to  appellee, 
"  Come  on,  blacksmith,"  and  took  him  to  where  the  scaffold 
stood,  and  appellee,  as  he  says,  made  no  objection  whatever, 
but  "  went  right  along,"  and  if  there  was  any  danger,  there 
was  none  which  was  not  just  as  apparent  to  the  appellee  as  it 
was  to  the  foreman,  the  labor  in  which  appellee' was  called 
to  assist  will  be  regarded  as  being  u  within  the  scope  of  his 
employment."  There  is  nothing  to  support  the  charge 
that  appellee  was  ordered  "  to  do  work  which  was  outside 
the  line  of  his  employment."  There  was  no  negligence  in 
this,  whether  considered  by  itself  or  in  connection  with  the 
other  facts  and  circumstances  shown  in  this  record  for 
which  appellant  can  be  held  to  respond  in  damages. 

Second.  Was  there  negligence  on  the  part  of  appellant 
in  failing  to  provide  a  sufficient  number  of  men  to  safely 
do  the  work  in  the  performance  of  which  appellee  was 
injured  ? 
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The  appellee  was  a  man  of  experience.  He  was  present 
and  assisted  in  putting  the  shaft  in  place.  He  knew  that 
the  other  men  who  were  assisting  had  been  dismissed  and 
were  not  then  present.  The  absence  of  other  men  to  assist 
in  lifting  the  shaft  is  not  alone  sufficient  ground  for  a  recov- 
ery. This  is  clearlv  stated  in  Swift  &  Co.  v.  Rutkowski, 
167  111.  156,  where  the  court  says  (p.  159) : 

."  We  are  not  aware  of  any  well  considered  case,  where  it 
has  been  held  that  the  servant  who  is  in  the  exercise  of ' 
reasonable  care  and  caution,  may  recover  from  the  master 
upon  the  ground  alone  that  the  master  has  failed  to  furnish 
a  sufficient  supply  of  help." 

But  there  is  no  testimony  to  support  the  charge  that 
there  was  not  sufficient  help.  Appellee  does  not  testify 
that  he  was  not  able  to  readily  lift  the  end  of  the  shaft  as 
directed  by  the  foreman.  He  says  he  did  lift  it,  but  that 
it  fell  because  the  scaffold  shook  under  his  feet.  He  does 
not  state  that  he  was  injured  because  there  was  not  suffi- 
cient help,  but  says  it  was  because  the  scaffold  shook.  The 
foreman  testified  that  any  man  of  good  strength  could  lift 
all  that  appellee  had  to  lift  and  piuch  more  with  the  ad- 
vantage he  had.  Also  that  he  had  the  hanger  to  hold  onto 
and  the  foreman  thought  he  was  holding  onto  it.  There  is 
no  testimony  in  conflict  with  this  of  the  foreman.  Nor  is 
there  any  testimony  showing  that  appellee  was  injured 
because  of  insufficient  help.  He  said,  in  effect,  that  this  was 
not  the  cause  of  his  injury  when  he  testified  that  when  he 
raised  the  shaft  the  scaffold  was  shaking  and  threw  him 
out  on  the  side  and  clear  off  from  the  hanger. 

As  we  have  seen,  there  was  no  negligence,  under  the  cir- 
cumstances in  this  case,  arising  from  the  fact  that  appel- 
lee was  assisting  in  performing  work  not  ordinarily  in  the 
line  of  his  employment.  We  shall  presently  see  that  there 
was  no  negligence  on  the  part  of  appellant  in  connection 
with  the  scaffold.  As  said  by  the  Supreme  Court  in  the 
above  quotation,  appellee  can  not  recover  upon  the  ground 
alone  that  appellant  failed  to  furnish  a  sufficient  supply  of 
help.  There  is  no  ground  upon  which  appellee  can  recover 
outside  of  the  question  of  want  of  sufficient  help.     There. 
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is  then  no  other  sustained  charge,  with  which  to  couple  this 
charge,  even  if  it  were  true,  so  as  to  justify  a  recovery. 

Third.  Was  appellant  negligent  in  providing  an  unsafe 
and  insecure  scaffold  used  in  the  performance  of  said  work  ? 

It  is  not  contended  that  there  was  any  patent  defect  in 
the  construction  of  the  scaffold  or  in  the  material  used  in 
its  construction.     The  foreman  testified  as  follows,  viz.: 

"  I  examined  that  scaffolding  very  closely  before  anybody 
got  onto  it,  and  I  considered  it  perfectly  safe  and  sound 
and  didn't  find  out  that  it  shook  in  any*  way,  and  it  held 
up  the  shaft  and  six  men  all  right,  and  I  didn't  consider  it 
unsafe." 

There  is  tio  testimony  to  the  contrary.  The  construction 
of  the  scaffold  is  given  in  detail  by  the  carpenter  who  built 
it  There  is  nothing  to  indicate  that  it  was  not  strong  and 
well  constructed.  It  was  used  in  the  same  room  for  the 
same  purpose  both  before  and  after  the  injury  to  appellee. 
In  Joliet  Steel  Company  v.  Shields,  146  111.  603,  the 
Supreme  Court  said  (p.  607) : 

"  As  between  master  and  servant  it  may  be  conceded  that 
no  presumption  of  negligence  arises  on  the  part  of  the 
master  from  the  mere  fact  that  the  servant  has  been  injured 
while  in  his  employ."  Illinois  Central  Railroad  Company 
v.  Houck,  72  111.  287;  Kuhn  v.  Railwav  Company,  70  Iowa, 
561;  Baltimore  Elevator  v.  Neal,  65  Md.  438;  Sack  v. 
Dolese,  137  111.  139;  East  St  Louis  Packing  Company  v. 
Hightower,  92  Id.  139. 

When  the  shaft  was  put  in  place  a  few  minutes  before 
appellee  was  injured,  there  were  six  men  upon  the  scaffold, 
who,  with  the  shaft,  weighed  1,300  pounds.  The  foreman 
testified  that  he  "  didn't  find  out  that  it  shook  in  any  way." 
At  the  time  the  appellee  was  injured  there  were  only  two 
men  upon  the  scaffold,  who,  with  200  pounds,  part  of  the 
shaft,  weighed  about  500  pounds. 

There  is,  then,  the  undisputed  testimony  that  the  scaffold 
had  previously  been  safely  used  for  the  same  purpose — that 
it  was  closely  examined  by  the  foreman  before  the  six  men 
got  onto  it  and  found  to  be,  in  his  opinion,  "  perfectly  safe 
and  sound," — and  that  "it  held  up  the  shaft  and  six  men 
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all  right."  To  us,  the  testimony  seems  to  be  overwhelming 
that  the  scaffold  was  well  and  properly  constructed,  of  good 
material. 

But  even  if  the  scaffold  was  defective,  it  does  not  neces- 
sarily follow  that  there  was  negligence  on  the  part  of  appel- 
lant. It  was  the  duty  of  appellant  to  use  reasonable  care 
and  diligence  in  providing  a  reasonably  safe  and  secure 
scaffold.  But  when  it  is  sought  to  hold  appellant  liable 
by  reason  of  an  alleged  defect  or  insufficiency  in  the  scaf- 
fold, knowledge  of  some  defect  or  insufficiency  must  be 
brought  home  to  the  appellant,  or  proof  made  that  the 
ignorance  of  appellant  was  the  result  of  negligence  or  want 
of  care  (Sack  v.  Dolese,  137  111.  139).  There  is  no  proof  to 
establish  either  of  these  propositions. 

It  is  also  the  settled  rule  of  law  in  this  State,  as  laid 
down  in  Wood  on  the  Law  of  Master  and  Servant,  Sec.  414: 

"  The  servant,  in  order  to  recover  for  defects  in  the  appli- 
ances of  the  business,  is  called  upon  to  establish  three  prop- 
ositions: first,  that  the  appliance  was  defective;  second, 
that  the  master  had  notice  thereof,  or  knowledge,  or  ought 
to  have  had;  third,  that  the  servant  did  not  know  of  the 
defect,  and  had  not  equal  means  of  knowing  with  the 
master."  Goldie  v.  Werner,  151  111.  551;  C.  &  A.  K  E.  Co. 
v.  Scanlan,  170  111.  Ill;  Howe  v.  Medaris,  183  111.  290. 

If  it  were  conceded  that  the  scaffold  was  defective,  the 
appellee  has  wholly  failed  to  establish  the  second  and  third 
of  such  prerequisites  necessary  to  a  recovery. 

In  other  words,  there  is  no  testimony  to  show  that  appel- 
lant (or  any  one  representing  it)  had  notice  or  knowledge 
of  any  defect  in  any  of  the  appliances  used,  or  ought  to 
have  had;  or  that  appellee  did  not  know  the  facts  as  to 
such  appliances  and  that  he  had  not  equal  means  of  knowing 
with  the  appellant  and  those  representing  it. 

It  is,  however,  argued,  that  if  the  direction  to  do  the  work 
outside  the  line  of  his  employment  and  the  alleged  neglect 
to  furnish  sufficient  help  be  combined  and  considered 
together,  or  in  connection  with  the  condition  of  the  scaf- 
fold, they,  together,  constitute  negligence  which  was  the 
proximate  cause  of  the  injury.     As  we  have  seen,  neither  of 
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these  several  claims,  when  considered  separately,  can  be 
held  to  sustain  the  charge  of  negligence.  It  would  be  an 
anomaly  to  hold  that  two  or  more  negatives  produce  an 
affirmative;  that  two  or  more  minus  signs  produce  a  plus. 

There  is  but  little  serious  conflict  in  the  testimony  in 
this  case  upon  any  material  question  of  fact.  The  appellee 
testifies,  in  substance,  that  the  proximate  cause  of  his  injury 
was  that  the  platform  or  scaffold  shook  and  threw  him  off 
his  balance. 

The  testimony  does  not  show  any  negligence  in  the  con- 
struction or  use  of  the  scaffold.  When  the  foreman  said 
"Come  on,  blacksmith,'9  it  was  not  an  imperative  order  or 
command  in  the  sense  in  yhich  an  "  order,"  is  regarded  and 
considered  in  the  cases  cited.  And  when  it  is  remembered 
that  the  appellee,  as  he  testifies,  "  went  right  along"  with- 
out any  objection  whatever,  it  can  not  be  properly  said  that 
this  state  of  facts,  which  in  themselves  show  no  negligence, 
thus  became  a  material  and  necessary  factor  upon  which 
negligence  is  predicated,  and  without  which  it  can  not  be 
sustained. 

And  again,  even  if  it  were  conceded  that  there  was  negli- 
gence in  directing  the  appellee  to  assist  in  work  outside  the 
line  of  his  employment,  and  also  in  not  furnishing  sufficient 
help,  they  were  not,  together,  the  proximate  cause  of  the 
injury.  That  cause,  as  appellee  himself  testified,  was  that, 
as  he  says,  the  scaffold  shook  under  his  feet.  But  there 
was  no  negligence  in  constructing  or  using  the  scaffold. 
To  sustain  the  contention  of  appellee  in  this  respect  we  must 
hold  that,  the  facts  constituting  negligence  which  was  not 
the  proximate  cause  of  the  injury,  when  coupled  with  facts 
which  show  no  negligence,  together  constitute  negligence 
which  is  the  proximate  cause.  Here  we  should  have  the 
double  anomaly  that  by  adding  two  nothings  together  we 
have  something,  and  that  by  adding  that  something  to 
another  nothing  we  should  have  another  something  entirely 
different. 

When  that  to  which  appellee  himself  swears,  was  the 
proximate  cause  of  his  injury,  and  there  is  no  testimony  to 
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establish  any  other  proximate  cause,  and  that  proximate 
cause  did  not  result  from  negligence  on  the  part  of  appel- 
lant, there  can  be  no  recovery. 

Counsel  for  appellant  contend  that  each  count  of  the  dec- 
laration in  this  case  includes  averments  as  to  the  unsafe 
condition  of  the  scaffold,  and  that  no  recovery  under  it  can 
be  sustained  unless  it  be  found  that  there  was  actionable 
negligence  in  not  providing  a  proper  and  safe  scaffold.  An 
examination  of  the  declaration  shows  that  such  contention 
has  much  ground  for  support.  But  we  prefer  to  rest  our 
opinion  upon  the  other  reasons  above  assigned. 

It  is  contended  by  counsel  for  appellant  that  appellee,  by 
his  own  negligence,  contributed  to  the  injury.  In  his  brief 
he  says :  *4  The  cause  of  the  accident  was  the  bungling 
manner  in  which  the  plaintiff  performed  his  work."  Appel- 
lee testified  that  the  foreman  said,  " 4  When  I  tell  you  to 
raise,  raise  up  that  end.'     He  just  told  me  to  raise  it  up." 

As  we  have  seen,  if  appellant  had  just  raised  the  shaft  up 
it  could  not  have  fallen  and  he  would  not  have  been  in- 
jured. But  whether  he  was  guilty  of  any  negligence  which 
contributed  to  the  injury  is  a  question  of  fact  for  the  jury, 
and  we  are  not  inclined  to  here  interfere  with  the  verdict 
upon  that  ground. 

It  is  argued  by  counsel  for  appellant  that  its  demurrer  to 
the  additional  counts  filed  by  appellee  should  have  been  sus- 
tained. The  ground  upon  which  that  contention  is  based, 
is  that  a  new  cause  of  action  is  charged  therein,  and  that 
such  additional  counts  were  not  filed  within  two  vears  after 
the  cause  of  action  arose.  Such  contention  is  not  well 
founded.  The  additional  counts  do  not  set  up  a  new  cause 
of  action,  but  contain  only  a  re-statement  of  the  same  cause 
of  action  set  up  in  the  original  declaration. 

Counsel  for  appellant  insist  that  the  appellee  and  fore- 
man were  fellow-servants  in  the  performance  of  the  partic- 
ular work  in  which  they  were  engaged  at  the  time  appellee 
was  injured.  This  contention  is  not  well  founded.  There 
is  no  error  in  this  record  upon  that  question. 

It  is  also  urged  on  behalf  of  appellant  that  the  judgment 
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should  be  reversed  because  of  improper  remarks  to  the  jury 
by  the  counsel  for  appellee.  Some  of  the  remarks  com- 
plained of  are  improper  and  their  use  can  not  be  fully  jus- 
tified. But  as  this  case  must  be  remanded  for  a  new  trial 
upon  other  groifhds,  we  shall  rest  in  the  conviction  that 
those  remarks  will  not  be  repeated,  or  similar  ones  in- 
dulged in. 

It  appears  that  three  of  the  jurors  in  this  case  were  not 
summoned  for  service  in  the  trial  court  but  were  brought 
from  the  Superior  Court.  It  is  alleged  by  counsel  for 
appellant  in  their  brief  that  that  was  error.  It  is  also 
argued  in  such  brief  that  the  jury  arrived  at  their  verdict 
in  pursuance  of  a  preliminary  agreement  that  the  sum  total 
of  the  amounts  named  by  each  juror  should  be  divided  by 
the  number  of  jurors  and  that  the  quotient  should  be 
returned  as  the  amount  of  the  verdict. 

Neither  one  of  these  points  is  mentioned  in  the  motion 
for  a  new  trial  or  in  the  assignment  of  errors.  We  can  not, 
therefore,  consider  them. 

For  the  reasons  above  indicated  the  judgment  of  the  Cir- 
cuit Court  will  be  reversed  and  the  cause  remanded. 

Shepaed,  Justice  :    I  dissent. 


John  D.  McRae  et  al.  v.  The  Murdoch  Campbell  Co. 

1.  Mechanics'  Liens— Improvements  by  Tenants.— The  statute  au- 
thorizing mechanics'  liens  does  not  permit  a  lien  to  attach  to  lands  in 
the  possession  of  tenants  under  a  lease  for  improvements  made  by  such 
tenants  unless  the  owner  has  authorized  or  knowingly  permitted  such 
improvements.  To  knowingly  permit  improvements  on  property,  in 
the  sense  of  the  statute,  is,  as  applied  to  this  case,  something  more 
than  to  have  knowledge  that  the  work  is  being  done  and  not  refrain 
from  forbidding  or  protesting  against  its  being  done. 

Mechanic's  Lien,— Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Reversed  and  remanded. 
O  jinion  filed  December  18,  1900.  Rehearing  allowed  January  4,  1901. 
Opinion  on  rehearing  filed  March  12,  1901 . 
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Cratty,  Jarvis  &  Cleveland,  attorneys  for  plaintiffs  in 
error. 

Winston  &  Meagher,  attorneys  for  defendant  in  error. 

# 
Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 

the  court. 

The  findings  of  fact  made  by  the  master  in  chancery  to 

whom  this  cause  was  referred,  from  the  evidence  produced 

before  him,  were  in  substance  as  follows  : 

"That  in  the  latter  part  of  March,  1896,  complainant 
(defendant  in  error)  and  John  D.  McRae  entered  into  an 
oral  contract  to  put  in  a  store  front  in  building  situated  on 
the  premises  last  above  described,  known  as  733  W.  Van 
Buren  street,  the  terms  of  which  were  that  complainant 
was  to  furnish  labor  and  material,  and  render  a  bill  to  John 
D.  McRae  &  Bro.  for  the  cost  of  labor  and  material,  with 
ten  per  cent  added  for  the  profit  of  complainant;  that  on 
or  about  April  25,  1896,  complainant  proceeded  to  put  in  a 
store  front  at  733  W.  Van  Buren  street  and  completed  the 
work  May  25,  1896;  that  the  costs  thereof  with  said  profits 
amounts  to  $753.43;  that  $13.47  was  subtracted  therefrom 
by  complainants,  and  an  itemized  bill  for  $740  was  rendered 
to  John  D.  and  William  M.  McRae  about  September  12, 1896; 
that  about  September  16,  1896,  John  D.  and  William  M. 
McRae  paid  thereon  $100,  which  sum  is  credited;  that  the 
said  bill  for  labor  and  material  furnished  at  733  W.  Van 
Buren  street  were  fair  and  reasonable  prices  for  the  same  at 
the  time;  that  on  September  25,  1896,  complainant  filed  a 
claim  for  a  lien  in  the  Circuit  Court  of  Cook  County  against 
John  D.  McRae  et  al.;  that  the  title  to  said  property  is  in 
Catherine  McRae,  under  the  last  will  and  testament  of 
William  McRae,  for  life,  with  power  of  disposal,  and  remain- 
der over  to  her  children,  John  D.  and  William  M.  McRae, 
Katie  McRae  Chamberlain  and  Bella  McRae  Law  in  fee  sim- 
ple; that  the  improvements  upon  said  premises  were  made 
with  the  full  knowledge  of  Catherine  McRae." 

The  decree  confirmed  the  master's  report  and  ordered  a 
sale  of  the  premises. 

The  petition,  as  originally  filed,  alleged  (as  found  by  the 
master  and  approved  by  the  decree)  that  a  verbal  contract 
was  made  by  the  petitioner  corporation  with  John  D. 
McRae  to  furnish  all  material  and  labor  to  build  for  him  and 
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William  M.  McRae  the  alleged  improvement  upon  certain 
described  premises  at  a  reasonable  price  therefor.  And  it 
was  alleged  that  Catherine  McRae  holds  a  life  estate  and 
said  John  D.  and  William  M.  McRae  and  Katie  McRae 
Chamberlain  and  Bella  McRae  Law  have  an  interest  in  the 
premises,  the  exact  nature  of  which  is  unknown  to  petitioner, 
as  devisees  of  William  McRae,  deceased. 

The  petition  was  subsequently  amended  by  adding  thereto 
and  making  a  part  thereof,  a  copy  of  the  claim  of  lien  which 
the  petitioner  had  filed  in  the  Circuit  Court  clerk's  office. 

By  that  claim  of  lien  it  was  set  forth  that  the  contract 
for  the  improvement  mentioned  was  entered  into  between 
the  petitioner  and  John  D.  McRae,  William  M.  McRae, 
Katie  McRae  Chamberlain,  Bella  McRae  Law  and  Cathe- 
rine McRae. 

It  will  be  observed  that  in  the  original  petition  the  allega- 
tion was  that  the  contract  was  made  with  John  D.  McRae 
alone,  and  the  master,  and  the  court  by  its  decree  so  found. 

Now,  if,  as  argued  by  counsel  for  petitioner,  the  amend- 
ment was  equivalent  to  an  allegation  that  the  contract  was 
with  the  owners,  the  decree  is  at  variance  with  the  proofs. 
There  is  no  proof  of  a  contract  with  anybody  except  with 
John  D.  McRae,  and  the  master  so  found,  and  so  does  the 
decree. 

For  the  purpose,  seemingly,  of  meeting  this  difficulty, 
the  petitioner  obtained  leave  at  the  time  of  the  hearing  by 
the  court  of  exceptions  to  the  master's  report,  to  make  a 
further  amendment  to  the  petition,  and  did  so  by  averring 
that "  defendants  Catherine  McRae,  Katie  McRae  Chamber- 
lain and  Bella  McRae  Law,  had  knowledge  that  said  im- 
provements were  being  made  upon  said  premises,  and  they 
and  each  of  them  knowingly  permitted  the  said  improve- 
ments to  be  made  and  the  said  contract  to  be  carried  out 
upon  the  premises  as  herein  described  at  the  time  specified." 

This  is  the  first  time  that  there  was  any  explicit  allega- 
tion that  the  improvement  was  u  knowingly  permitted  "  by 
the  owners. 

But  passing  that  by,  and  also  omitting  all  consideration 
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of  whether  this  last  amendment  introduced  into  the  case  a 
new  issue  which  it  was  error  to  deny  the  plaintiffs  in  error, 
or  some  of  them,  an  opportunity  to  take  additional  proof 
upon,  let  us  see  what  effect  this  last  amendment  had  upon 
the  case. 

Without  treating  of  it  in  all  its  aspects,  the  case,  as  it 
then  stood,  may,  perhaps,  be  construed  as  a  petition  based 
upon  a  contract  with  John  D.  McRae  for  the  making  of 
improvements,  which  the  owners  Catherine  McRae,  Katie 
McRae  Chamberlain  and  Bella  McRae  Law  had  knowledge 
of  and  knowingly  permitted  to  be  done. 

It  will  be  noticed  that  the  master  reported,  as  to  the 
knowledge  of  said  owners,  that  Catherine  McRae,  only,  had 
any  knowledge  of  the  making  of  the  improvements.  The 
decree  also  finds  that  the  improvement  was  made  with  the 
full  knowledge  and  consent  of  Catherine  McRae,  but  does 
not  make  any  finding  with  reference  to  the  knowledge  or 
permission  of  either  Katie  McRae  Chamberlain  or  Bella 
McRae  Law.  But  the  decree  proceeds  and  orders  a  sale 
of  the  whole  premises.  We  think  so  doing  was  plainly 
erroneous. 

Whatever  the  evidence  may  show  as  to  the  knowledge 
that  Catherine  McRae  and  Bella  McRae  Law  had  of  the 
improvement  being  made,  there  seems  to  be  no  evidence 
even  tending  to  show  that  Katie  McRae  Chamberlain  ever 
knew  of,  consented  to  or  knowingly  permitted  the  work  tq 
be  done,  or  knew  that  a  contract  therefor  had  been  made 
for  its  doing. 

To  sell  her  property  under  such  circumstances  would  be 
a  grievous  wrong  to  her. 

The  petitioner  was  bound  to  choose  whether  it  would 
claim  a  lien  upon  the  theory,  either  that  its  contract  was 
with  the  owners,  or  was  with  somebody  else,  and  that  the 
owners  consented  to  and  knowingly  permitted  the  improve- 
ment to  be  made;   but  it  could  not  do  both. 

No  case  was  made,  upon  the  record  before  us,  to  sustain 
the  decree  under  either  theory. 

The  decree  will  be  reversed  and  the  cause  remanded. 
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Opinion  on  Rehearing. — Upon  a  further  examination  of 
the  evidence,  and  of  the  concluding  portions  of  the  master's 
report,  and  of  the  decree  that  was  entered  thereon,  it  is 
apparent  that  we  were  in  error  in  saying  that  the  contract 
was  made  with  John  D.  McRae  alone.  It  was  with  John 
D.  McRae  and  William  M.  McRae,  doing  business  as  part- 
ners under  the  name  of  John  D.  McRae  &  Bro.  (represented 
by  John  D.  McRae),  that  the  defendant  in  error  contracted  to 
do  the  work  in  question. 

All  that  we  said  to  the  contrary  in  our  former  opinion, 
in  respect  thereof,  needs  to  be  and  is  modified  accordingly. 
Any  conclusion  which  legitimately  follows  from  such  a 
change,  in  our  opinion,  should  necessarily  be  considered  and 
embodied  in  any  decree  to  be  hereafter  entered  by  the  Cir- 
cuit Court,  upon  the  same,  or  like  evidence. 

It  is  insisted  that  the  interests  in  the  land,  of  the  other 
defendants,  Catherine  McRae,  Eatie  McRae  Chamberlain 
and  Bella  McRae  Law,  were  properly  bound  by  the  decree, 
because  of  their  having  knowingly  permitted  the  improve- 
ment to  be  made.  What  we  said  in  the  former  opinion 
concerning  the  knowledge,  consent  or  permission  of  Katie 
McRae  Chamberlain,  to  the  work  being  done,  must  stand. 

As  to  Catherine  McRae  and  Bella  McRae  Law,  there  may, 
with  much  propriety,  be  added  to  our  former  opinion  some 
consideration  of  the  effect  of  the  statute  which  permits  a 
lien  to  attach  to  land  upon  which  improvements  are  know- 
ingly permitted  by  the  owner  thereof  to  be  made.  The 
master  reported,  as  to  Catherine  McRae,  that  the  improve- 
ments were  made  with  her  "  full  knowledge,"  but  made  no 
finding  upon  that  subject  as  to  Mrs.  Chamberlain  or  Mrs. 
Law,  although  he  found  that  both  their  interests  were  sub- 
ject to  the  lien. 

We  think  the  evidence  shows  that  both  Mrs.  McRae  and 
Mrs.  Law  had  knowledge  that  alterations  in  the  building 
of  some  kind,  werq  being  made  at  the  time  the  work,  or 
some  part  of  it,  was  in  progress.  '  Is  that  enough  ?  We 
think  not.  The  statute  gives  a  lien  to  "  any  person  who 
shall,  by  any  contract  with  the  owner  of  a  lot  or  tract  of 
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land,  or  with  one.  whom  such  owner  has  authorized  or 
knowingly  permitted  to  improve  the  same,"  etc.  To  know- 
ingly permit  improvements  on  property,  in  the  sense  of  the 
statute,  is,  as  applied  to  this  case,  something  more  than  to 
have  knowledge  that  work  is  being  done,  and  not  refrain 
from  forbidding  or  protesting  against  its  being  done. 

The  work  that  was  here  contracted  for  and  done,  con- 
sisted in  the  substitution  of  a  "  modern  front "  for  an  old 
one,  to  a  store  that  belonged  to  Catherine  McRae,  and  was 
occupied  and  used  by  the  partnership  firm  of  John  D.  McRae 
&  Bro.,  in  their  business  as  undertakers.  It  does  not 
appear  that  the  firm  had  possession  of  the  store  under  any 
agreement  which  provided  for  the  making  of  the  improve- 
ment, whereby  consent  was  given  by  Mrs.  McRae  or  Mrs. 
Law  to  the  making  of  the  improvement.  It  does  appear 
that  the  firm  rented  the  store,  and  had  no  interest  in  it 
except  as  tenants. 

It  is  simply  the  case  of  improvements  made  by  tenants 
upon  a  leased  store,  for  their  trade  purposes.  Very  likely 
the  improvement  constituted  more  than  the  mere  putting 
in  of  trade  fixtures,  that  might  be  removed  by  the  tenants, 
but  it  was  plainly  unlike  the  New  York  cases,  cited  by 
appellee,  where  the  improvements  were  either  contracted 
concerning,  in  the  leases  from  the  owners,  or  were  improve- 
ments which,  from  their  permanency  and  value,  perhaps, 
gave  rise  to  a  presumption  of  consent  by  the  owner,  he 
being  present,  and  in  a  measure  superintending  them. 

It  would  be  a  most  onerous  rule  to  adopt,  as  the 
meaning  of  the  statute,  that  whoever  lets  his  store,  and 
sees  the  tenant  putting  in  an  improvement,  must  forbid  the 
work  being  done,  or  expressly  disclaim  all  responsibility  for 
it,  or  else  run  the  risk  of  having  the  fee  to  his  land  swept 
from  him  by  a  mechanic's  lien.  We  can  not  subscribe  to 
such  a  construction  of  the  statute.  It  is  plain  to  us  that 
appellee  acquired  no  right  to  a  lien  upon  anything  except 
the  interest  of  John  D.  and  William  M.  McRae  in  the 
premises. 

As  to  the  reasonableness  of  the  prices  charged  for  the 
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work  done,  and  the  amount  due  to  the  appellee,  we  are  sat- 
isfied with  the  report  of  the  master  and  the  decree  in  that 
respect. 

Some  other  questions  that  have  been  argued  may  be 
properly  considered  when,  if  ever,  the  case  comes  here  again 
after  a  decree  that  shall  providp  for  a  sale  of  the  interest 
of  John  D.  and  William  M.  McRae.  Unless  there  is  here- 
after other  evidence  upon  which  a  decree  can  be  based 
than  is  contained  in  the  record  before  us,  no  decree  pro- 
viding for  a  sale  of  the  interest  of  Catherine  McRae,  Cath- 
erine McRae  Chamberlain,  or  Bella  McRae  Law,  or  either 
of  them,  can  be  sustained. 

For  the  error  in  decreeing  their  interests  to  be  sold,  the 
present  decree  is  reversed  and  the  cause  remanded. 


Charles  N,  Pay  v.  Arthur  0.  Slaughter  et  al.  ritts  157! 

1.  Res  Adjudicata— -Appellate  Court  Decisions— Second  Appeal — 
When  a  case  comes  to  the  Appellate  Court  on  a  second  appeal,  from  a 
judgment  entered  on  the  same  evidence  contained  in  the  record  on  the 
former  appeal,  the  decision  on  the  first  appeal  is  conclusive  of  the  law 
of  the  case. 

Assumpsit,  for  money  on  deposit.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1901.  Affirmed.  Opin- 
ion filed  March  12,  1901. 

Henry  S.  Bobbins,  and  Holt,  Wheeler  &  Sidley,  attor- 
neys for  appellant. 

Ullmann  &  Hacker  and  William  Swift,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Shepakd  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  $28,^12.80  recov- 
ered in  favor  of  the  appellees  upon  a  retrial  of  the  cause 
after  a  former  judgment  in  favor  of  appellant  had  been 
reversed,  and  a  remanding  of  the  cause  ordered  by  this 
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court  about  two  years  ago.  Slaughter  et  ah  v.  Fay,  80  111. 
App.  165.  The  evidence  at  the  last  trial  was  substantially 
the  same  as  that  contained  in  the  record  when  the  case  was 
here  before.  In  fact  it  consisted  of  the  identical  evidence, 
read  from  the  former  bill  of  exceptions,  except  as  to  some 
explanatory  matters  which  are  not  claimed  to  alter  the 
case  in  any  material  respect.  At  the  conclusion  of  the  evi- 
dence the  court,  in  substance,  instructed  the  jury  to  return 
a  verdict  for  the  amount  for  which  the  judgment  was  ren- 
dered. This  was  right  under  the  authority  of  our  former 
opinion,  and  in  accordance  with  the  principles  there  an- 
nounced. 

It  is  settled  that  where  a  case  comes  up  on  a  second 
appeal  from  a  judgment  entered  on  the  same  evidence  con- 
tained in  the  record  on  the  former  appeal,  the  decision  in 
the  first  appeal  is  conclusive  of  the  law  of  the  case.  Clay- 
ton v.  Feig,  188  111.  603. 

We  have  nothing,  therefore,  to  do,  but  refer  to  the  facts 
and  our  opinion,  as  shown  in  Slaughter  v.  Fay,  supra}  and 
affirm  the  judgment.    Affirmed. 


The  People,  etc.,  for  use  of,  etc.,  v.  George  A.  Weimer 

et  al. 

1.  Judgments—  When  an  Assignment  is  Not  a  Satisfaction.— Where 
the  successor  in  office  of  a  defaulting  supervisor  paid  the  debt  to  a 
person  who  had  a  claim  against  the  town,  and  who  had  recovered  a 
judgment  on  a  bond  against  such  defaulting  supervisor  and  his  sureties, 
in  an  individual  capacity,  for  a  sum  due  from  the  town,  and  which  pay- 
ment was  made  on  condition  that  the  judgment  on  the  bond  should  be 
assigned  to  the  town,  which  assignment  was  made  and  entered  of 
record,  it  was  held  that  an  order  of  the  court  in  which  the  judgment 
was  entered  that  it  be  satisfied,  was  erroneous. 

2.  Same— A  n  Assignment  Does  Not  Opera  te  as  a  Satisfaction  .—When 
a  person  pays  a  judgment  creditor  the  amount  of  his  judgment  against 
another  and  takes  an  assignment  of  it,  the  judgment  creditor  is  satisfied 
but  the  judgment  is  not. 

Petition  to  Satisfy  a  Judgment.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.    Heard  in  the 
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Branch  Appellate  Court  at  the  March  term,  1900.    Reversed  and  re- 
manded.   Opinion  on  rehearing  filed  March  12,  1901. 

David  S.  Gebr,  attorney  for  appellant. 

It  was  error  for  the  Circuit  Court,  on  the  law  side  thereof, 
on  motion,  to  order,  adjudge  and  decree  that  a  judgment 
entered  at  a  prior  term  and  affirmed  by  the  Appellate  Court 
be  and  the  same  was  thereby  satisfied  in  full,  unless  it  ap- 
peared that  some  party  to  such  judgment  had  paid  or  satis- 
fied such  judgment.  Holmes  v.  Stateler  et  al.,  57  111.  209; 
Guthrie  v.  Doud,  33  111.  App.  68;  Green  v.  City  of  Spring- 
field, 130  IH.  519;  Hawkins  v.  Harding,  37  111."  App.  574. 

When  a  person  not  a  judgment  debtor  pays  the  judg- 
ment creditor  the  amount  of  a  judgment  and  takes  an 
assignment,  "  the  judgment  is  not  thereby  satisfied.  It  still 
remains  in  full  force  against  the  debtor  and  beneficially  in 
favor  of  the  purchaser,  and  he  may  use  process  of  law  in 
the  name  of  the  judgment  creditor  to"  obtain  satisfaction." 
McHany  v.  Schenk,  88  111.  364. 

Bowles  &  Bowles,  attorneys  for  appellees. 

Mr.  Ju8tioe  Freeman  delivered  the  opinion  of  the  court. 

This  appeal  grows  out  of  an  effort  on  the  part  of  appel- 
lees to  avoid  payment  of  a  judgment  rendered  against  them 
in  the  Circuit  Court  of  Cook  County  and  affirmed  by  this 
court.  (Meilinger  v.  The  People,  83  111.  App.  436.)  That 
judgment  was  obtained  upon  a  bond  given  by  appellee 
Weimer,  with  the  other  appellees  as  sureties,  conditioned 
for  the  payment  by  said  George  A.  Weimer,  March  15, 
1897,  of  $676.76,  with  interest. 

The  said  Weimer  was  at  the  time  the  said  obligation  was 
incurred,  the  supervisor  of  the  town  of  Lemont.  As  such 
supervisor  it  became  his  duty  to  pay  to  Sylvester  L.  Derby, 
appellant  herein,  the  sum  mentioned,  in  settlement  of  an 
obligation  of  said  town.  Having  neglected  and  refused  so 
to  do,  said  Derby  caused  a  proceeding  for  mandamus  to 
be  instituted  against  Weimer  to  compel  him  to  pay  the 
debt  out  of  money  of  the  town  in  his  hands.     In  that  suit 

Tot.  XCIV  8 


114  Appellate  Courts  of  Illinois. 


Vol.  94.]  The  People  v.  Weimer. 

the  Circuit  Court  found  from  the  evidence  that  said  Weimer 
had  u  unlawfully  withheld  from  the  relator  the  sum  of 
$676.75,  with  interest  thereon  from  August  20,  1896,"  and 
issued  a  peremptory  writ  of  mandamus  commanding  pay- 
ment. Weimer  sought  to  reverse  that  judgment  by  writ 
of  error  to  the  Appellate  Court;  but  that  court  affirmed  the 
judgment,  and  held  that  it  was  the  duty  of  said  Weimer 
"  as  the  supervisor  of  the  town,  to  pay  the  claim  on  demand, 
he  having  been  ordered  so  to  do  and  having  in  his  hands 
the  necessary  funds."  Weimer  v.  The  People,  72  111.  App. 
119. 

Weimer  having  failed  to  comply  with  the  peremptory 
writ  of  mandamus,  a  rule  was  entered  requiring  him  to 
show  cause  why  he  should  not  be  punished  for  contempt; 
and  it  was  in  order  to  obtain  a  continuance  of  the  hearing 
upon  that  rule  that  the  bond  above  referred  to  was  given, 
upon  which  subsequently  the  judgment  was  obtained  which 
it  is  the  object  of  the  present  proceeding  to  evade. 

Appellees  now  seek  to  have  said  judgment  satisfied  of 
record  without  pretending  to  have  paid  it  or  any  part 
thereof.  The  grounds  upon  which  this  effort  is  based  are 
set  forth  in  a  petition  filed  in  the  Circuit  Court,  in  which, 
after  reciting  the  course  of  the  litigation,  it  is  represented 
that  April  5,  1897,  John  B.  Wagner  succeeded  Weimer  as 
supervisor  of  Lemont,  and  that  as  such  supervisor  he  was  sub- 
stituted for  said  Weimer  in  the  mandamus  proceeding  then 
pending  in  the  Appellate  Court;  that  subsequently  as  such 
supervisor  said  Wagner  paid  to  appellant  Derby  the  full 
sum  due  him  from  said  town,  with  interest  and  costs;  and 
that  thereupon  the  mandamus  order  or  judgment  was  sat- 
isfied and  the  cause,  it  is  said,  dismissed.  In  other  words, 
the  town  of  Lemont  having  paid  its  indebtedness  to  Derby 
through  Wagner,  its  new  supervisor,  successor  in  that  office 
to  said  Weimer,  and  the  claim  of  Derby  against  the  town 
having  been  satisfied,  it  is  contended  that  Weimer  and  his 
sureties  are  now  entitled  to  have  the  judgment  in  debt  also 
satisfied,  which  was  entered  for  the  use  of  appellant  Derby 
in  an  action  on  the  bond  given  to  secure  payment  of  the 
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same  indebtedness  by  Weimer.  It  is  admitted  that  pay- 
ment has  been  made,  as  stated,  but  there  is  evidence  tend- 
ing to  show  that  such  payment  was,  in  effect,  a  purchase 
by  the  town  of  Lemont  of  said  judgment  on  Weimer's  bond; 
and  it  appears  to  be  sufficiently  shown  that  the  payment 
was  made  by  the  town  on  condition  that  the  judgment  held 
by  appellant  against  Weimer  and  his  sureties  should  be 
assigned  to  the  town,  and  that  such  assignment  has  been 
made  of  record.  It  is  conceded,  apparently,  at  least  the 
evidence  so  shows,  that  Weimer  has  never  paid  to  the  town 
nor  to  appellant,  nor  to  any  one  for  the  use  of  either  of 
them,  any  portion  of  the  money  which  it  was  found  by  the 
Appellate  Court  he  unlawfully  withholds. 

The  Circuit  Court,  upon  this  showing,  found  in  favor  of 
appellees,  and  ordered  that  the  judgment  upon  the  bond  in 
favor  of  the  People  for  the  use  of  Derby,  notwithstanding 
its  assignment'  to  the  town  of  Lemont,  be  satisfied  in  full, 
and  directed  the  clerk  to  enter  a  minute  of  such  order  upon 
the  judgment  docket  containing  the  entry  of  said  judgment. 
It  is  from  that  order  this  appeal  is  prosecuted. 

We  regard  the  order  appealed  from  as  erroneous.  It  is 
not  disputed  that  the  town  has  parted  with  this  money 
twice,  once  to  Weimer,  its  unfaithful  official,  and  now  again 
by  its  payment  to  appellant.  The  testimony  is  not  contra- 
dicted, though  it  is  said  to  have  been  erroneously  stricken 
from  the  record,  that  the  judgment  in  debt  on  said  bond 
has  been  legally  assigned  to  the  town  of  Lemont,  and  was 
so  assigned  even  before  it  had  been  affirmed  in  this  court. 
(Meilinger  v.  The  People,  supra.)  Yet  this  order  of  the 
Circuit  Court,  now  appealed  from,  is  entered  in  a  proceed- 
ing to  which  the  town  of  Lemont,  the  assignee  and  owner 
of  said  judgment,  is  not  a  party  and  in  which  it  has  not 
been  heard. 

But  waiving  any  objections  to  the  method  of  procedure 
or  manner  in  which  the  order  appealed  from  was  entered, 
we  are  of  opinion  that  the  payment  by  the  town  of  its 
debt,  if  the  purchase  of  the  judgment  against  appellees  be 
so  considered,  is  not  in  any  sense  to  be  deemed  a  payment 
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of  the  said  judgment  against  appellees.  The  bond  upon 
which  that  judgment  in  debt  was  obtained  was  given  by 
Weimer,  not  in  his  official  capacity  as  supervisor,  but  in  his 
individual  capacity  as  a  defaulter.  He  had  been  formally 
adjudged  guilty  of  unlawfully  withholding  this  money. 
He  gave  the  bond  in  question  to  avoid  being  sent  to  jail  for 
his  persistent  refusal  to  pay  over  the  money  of  the  town 
which  it  was  found  should  have  been  in  his  hands.  In 
affirming  that  judgment  now  sought  to  be  satisfied  without 
being  paid,  we  said  that  if  Weimer  "  had  obeyed  the  order 
of  the  Circuit  Court  and  paid  over  as  commanded  the 
money  he  unlawfully  withheld,  no  such  obligation  would 
have  been  required  of  him."  He  has  never  paid  it,  either 
to  the  town,  whose  trusted  official  he  was>  nor  to  Derby,  for 
whose  use  the  bond  was  given.  Under  this  state  of  facts 
we  can  not  agree  with  the  contention  that  the  payment  of 
the  town's  debt  to  Derby  and  assignment  by  the  latter  to 
the  town  of  his  judgment  for  the  same  money  against 
appellee  Weimer  personally,  is  in  any  sense  a  paj'ment  of 
the  latter  judgment,  or  entitles  appellees  to  have  the  same 
satisfied  of  record.  It  is  argued  that  Derby  had  no  claim 
against  Weimer  and  his  sureties  individually.  In  this  we 
can  not  concur.  That  is  just  what  he  did  have  when  he 
obtained  judgment  on  the  bond.  There  is,  we  think,  no 
just  distinction  between  the  sale  of  such  judgment  to  the 
town  and  its  sale  to  some  third  party. 

It  is  urged  by  appellees'  attorneys  in  their  brief  that 
"  the  question  at  issue  in  this  case  is,  has  Sylvester  L.  Derby 
been  paid  the  amount  of  money  found  due  him  in  the  order 
entered  by  Judge  Burke,  February  27,  1897,"  in  the  man- 
damus proceeding.  This  is  not  the  only  question.  There 
is  another,  viz.:  Has  George  A.  Weimer  paid  over  the 
money  he  was  found  in  that  suit  to  be  unlawfully  withhold- 
ing, in  accordance  with  the  condition  of  the  bond  which  he 
gave  in  his  individual  capacity,  with  the  other  appellees  as 
sureties  ?  It  is  proven  that  he  has  not.  It  is  true  that  if 
Weimer  had  himself  paid  this  money  to  Derby,  then  both  his 
own  obligation  and  that  of  the  town  would  have  been  sat- 
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isfied.  Bat  the  payment  to  Derby  by  the  town  has  only  sat- 
isfied the  town's  obligation.  It  has  in  no  sense  satisfied 
Weimer's  individual  obligation.  It  is  true  also,  that  inas- 
much as  the  town  has  paid  Derby  the  amount  of  its  obliga- 
tion, Derby,  in  case  he  collects  this  judgment  against 
Weimer  or  it  is  collected  in  his  name,  would  be  compelled 
to  repay  the  town.  But  as  said  in  McHany  v.  Schenk,  88 
111.  357  (364),  "Counsel  are  mistaken  in  supposing  that 
when  a  person  pays  a  judgment  creditor  the  amount  of  his 
judgment  against  another,  and  takes  an  assignment,  the 
judgment  is  thereby  satisfied.  The  judgment  creditor  is 
satisfied,  but  not  the  judgment." 

We  are  of  opinion,  therefore,  that  the  bond  given  by 
Weimer  to  avoid  compliance  with  the  peremptory  writ  of 
mandamus  and  keep  out  of  jail  for  wrongfully  withholding 
payment,  was  his  individual  obligation  as  it  purported  to 
be,  and  was  given  to  satisfy  his  individual  liability,  not 
alone  that  of  the  town;  that  subsequent  payment  by  the 
town  of  its  own  liability  was  not,  under  the  facts  in  evi- 
dence,  intended  to  be,  nor  was  it  in  fact,  a  satisfaction  of 
Weimer's  obligation  under  his  bond,  nor  of  the  judgment 
againt  appellees  thereon.  That  judgment  is  an  existing 
liability  which  can  only  be  satisfied  by  payment,  which 
payment,  when  made,  must  inure  to  the  benefit  of  the  town 
of  Lemont. 

The  orders  of  the  Circuit  Court  are  reversed  and  the 
cause  remanded. 


Fidelity  and  Casualty  Co.  t.  Theodore  Oehne,  Ex*r,  etc. 

1.  Life  Insurance — When  False  Answers  in  the  Application  Will 
Not  Invalidate  the  Policy. — Where  an  applicant  for  life  insurance  makes 
true  answers  to  questions  in  his  application,  the  validity  of  his  policy 
will  not  be  affected  by  the  falsity  of  the  answers  inserted  by  the  agent 
of  the  company,  even  though  it  contains  a  stipulation  that  the  agent 
takes  the  application  as  the  agent  of  the  applicant. 

2.  Verdicts— The  Recorded  Verdict  Prevails. — Where  two  verdicte 


118  Appellate  Coukts  of  Illinois. 

Vol.  94.]  Fidelity  &  Casualty  Co.  v.  Oehne. 

appear  in  a  case,  it  is  the  recorded  verdict  which  controls,  especially 
where  the  other  verdict  does  not  appear  in  the  bill  of  exceptions,  but 
only  in  the  record  made  up  by  the  clerk.  In  order  to  have  the  other 
verdict  examined  by  the  court  it  must  be  preserved  by  a  bill  of  excep- 
tions. It  is  not  sufficient  to  insert  the  verdict  in  the  common  law  part 
of  the  record  made  by  the  clerk,  where  it  has  no  place. 

Assumpsit,  on  a  policy  of  life  insurance.  Appeal  from  Circuit 
Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  March  12,  1901. 

O.  W.  Dynes,  attorney  for  appellant. 

Winston  &  Meagher,  attorneys  for  appellee;  Frederick 
R.  Baboook  and  Edward  S.  Whitney,  of  counsel. 

Mr.  Presiding  Justice  Shbpard  delivered  the  opinion  of 
the  court. 

This  is  a  suit  on  a  policy  of  insurance,  brought  by  the 
personal  representative  of  Ferdinand  Zeug,  deceased,  to 
whom  the  appellant  had  issued  a  policy  of  insurance  during 
his  lifetime.  One  of  the  conditions  of  the  policy  provided 
that  the  sum  of  $5,000  would  be  paid  to  the  estate  of  Zeug, 
in  case  he  should  die  as  a  result  of  injuries  accidentally 
received.  The  declaration  alleged  and  it  was  proved  that 
Zeug  fell  upon,  the  sidewalk  and  sustained  the  injuries  from 
which  he  died.  This  was  during  the  period  covered  by  the 
policy.  The  appellant  defended  the  suit  on  the  propositions 
that  Zeug,  at  the  time  of  making  out  the  written  applica- 
tion for  insurance,  was  guilty  of  a  breach  of  warranty  in 
respect  of  his  age,  and  was  guilty  of  material  misrepresen- 
tations in  that  respect,  which  induced  the  policy  to  be 
issued,  and  which,  had  the  truth  been  disclosed  instead  of 
misrepresented,  would  not  have  been  issued. 

It  appears  that  the  application  for  the  policy  was  made 
by  Zeug  at  the  solicitation  of  one  Robert  B.  Pierpont,  an 
insurance  solicitor  for  the  appellant,  and  that  the  answers 
to  the  questions  contained  in  the  application  were  written 
down  by  Pierpont  and  signed  by  Zeug.  Underneath  the 
application  appears  the  following :    "  I  recommend   this 
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risk,  and  state  that  this  application  was  signed  at  Chicago, 
the  8th  day  of  October,  1895.     R.  B.  Pierpont,  Agent." 

The  second  question  and  its  answer,  which  have  caused 
the  controversy,  appear  together,  and  are,  "  My  age  is  60." 
Pierpont  wrote  the  answers  to  all  the  questions,  including 
the  figures  "  60  "  after  the  printed  words  "  My  age  is."  At 
that  time  Zeug  was  certainly  older  than  sixty,  and  was 
almost  certainly  between  sixty-four  and  sixty-five  years. 
Two  witnesses  testified  to  having  been  present  with  Mr. 
Pierpont  and  Mr.  Zeug  at  the  time  the  application  was 
made  out,  and  that  when  the  question  was  read  by  Pierpont 
to  Zeug,  the  latter  replied  that  he  was  between  sixty-four 
and  sixty-five  years  of  age.  The  response  of  Pierpont  is 
also  given  by  the  witnesses,  one  of  them  saying  that  Pier- 
pont responded : 

"  Well,  that  is  all  right,  we  will  take  jrou;  you  are  a  good 
healthy  man;  we  will  take  your  application,  Mr.  Zeug, 
you  are  a  good  healthy  man,  been  out  of  business  a  good 
"many  years  and  you  are  good  for  twenty-five  years;  *  *  * 
a  few  years  don't  amount  to  anything  on  your  age." 

The  other  witness  testified  the  response  made  to  Zeug 
by  Pierpont,  was  "  Well,  a  matter  of  a  few  years  don't  make 
anv  difference." 

Pierpont  did  not  testify  in  the  case,  but  an  affidavit  for 
continuance  was  read,  wherein  it  was  said  that  he  would 
testify,  if  present  .as  a  witness,  that  the  answers  and  each 
of  them  as  they  appear  in  the  application  were  as  given  by 
Zeug;  and  that  no  one  except  Zeug  and  himself  was  pres- 
ent at  the  time,  and  it  was  admitted  that  he  would  so 
testify  if  on  the  witness  stand. 

Just  preceding  Zeug'ssignature  to  the  application,  appears 
the  following  printed  matter  : 

u  1  warrant  each  and  all  the  foregoing  statements  to  be 
true  and  complete.  It  is  also  agreed  %and  warranted  that 
this  application,  whether  as  respects  anything  contained 
therein,  or  omitted  therefrom,  nas  been  made,  prepared 
and  written  by  the  applicant  or  by  his  own  proper  agent." 

And  in  the  policy  itself,  there  is  contained  the  statement : 

"  In  consideration  of  the  warranties  made  in  the  applica- 
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tion  for  this  policy  (copy  of  which  is  indorsed  thereupon) 
and  of  thirty  and  00  dollars,  The  Fidelity  and  Casualty 
Company  of  New  York,  hereinafter  called  the  company, 
does  hereby  insure  Ferdinand  Zeug,"  etc. 

The  contention  is  that  the  statement  of  Zeu<?'s  asre  as 
sixty,  in  the  application,  constitutes  a  material  warranty, 
which,  being  untrue,  invalidated  the  policy. 

We  are  not  without  authority,  in  this  State,  as  to  the 
effect  to  be  given  to  false  answers  inserted  by  an  agent  of 
an  insurance  company  in  an  application  for  insurance,  to 
questions  which  the  applicant  has  answered  truthfully, 
although  the  application  expressly  stipulates  that  such 
answers  shall  be  treated  as  warranties,  and  that  the  agent 
of  the  insurance  company  writing  down  the  answers  is  the 
agent  of  the  applicant.  Royal  Neighbors  of  America  v. 
Boraan,  177  111.  27. 

In  the  case  cited,  Mr.  Justice  Wilkin,  speaking  for  the 
court,  said : 

"  Where  one  makes  true  answers  to  the  questions  in  an 
application  for  insurance,  the  validity  of  the  insurance  is  not 
affected  by  the  falsity  of  the  answers  inserted  by  the  agent 
of  the  company,  even  though  the  application  contained  a 
stipulation  that  the  agent  took  the  application  as  the  agent 
of  the  insured." 

And  in  other  parts  of  the  opinion,  the  learned  writer 
gives  a  wealth  of  reason  in  support  of  such  holding. 

We  see  no  distinction  in  principle  to  be  fairly  drawn 
from  the  fact,  in  the  case  referred  to,  that  there  the  person 
falsely  writing  down  the  truthful  answers  was  the  medical 
examiner  of  the  insurance  company,  and  the  fact  in  this 
case  that  Pierpont  was  the  soliciting  agent  of  the  company. 

It  is  undisputed  here  that  Pierpont  was  acting  for  the 
company  in  soliciting  the  insurance  in  question,  and  it  can 
not  be  held  that  in  taking  down  Zeug's  answers  to  the  ques- 
tions read  to  him  he  was  not  acting  within  the  scope  of  his 
authority  as  solicitor. 

Especially  is  this  so,  when  the  appellant  company  after- 
ward issued  the  policy  upon  the  application  recommended 
by  Pierpont  in  express  terms  on  the  face  of  the  application. 
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We  might  well  content  ourselves  with  the  case  cited,  but 
for  reference  purposes  we  cite  the  following  in  addition  : 
Metropolitan  Life  Insurance  Company  v.  Larson,  85  111. 
App.  143;  Rock  ford  Insurance  Company  v.  Cline,  72  111. 
App.  495;  Commercial  Insurance  Company  v.  Ives,  56  111. 
402;  Globe  Mutual  Life  Insurance  Association  v.  Wagner, 
90  111.  App.  444. 

The  cases  in  Illinois  are  not  in  entire  harmony  with  those 
in  some  of  the  other  States,  but  they  have,  as  we  think,  set- 
tled the  law  in  substance  as  above  expressed. 

The  errors  that  appellant  claims  were  committed  by  the 
trial  court  in  respect  of  improper  remarks  upon  the  evidence 
in  the  presence  of  the  jury,  and  with  reference  to  the  admis- 
sion and  refusal  of  evidence,  have  been  considered  by  us, 
but  we  do  not  think  they  have  such  general  merit  as  to 
require  us  to  discuss  them  in  this  opinion.  It  is  enough 
that  we  discover  no  material  error  in  such  respects. 

Complaint  is  made  of  the  refusal  by  the  court  to  give 
two  of  appellant's  asked  instructions,  as  follows : 

*c  The  court  instructs  the  jury  that  if  you  find  in  this 
case  that  the  evidence  preponderates  in  favor  of  the  defend- 
ant, The  Fidelity  and  Casualty  Company  of  New  York, 
then  it  is  your  duty  under  the  law  to  find  the  issues  for  the 
defendant" 

"  The  court  instructs  the  jury  that  if  you  find  the  evi- 
dence in  this  case  is  evenly  balanced  and  not  preponderat- 
ing either  in  favor  of  the  plaintiff  or  the  defendant,  you 
should  then  find  the  issues  for  the  defendant." 

Another  instruction  was  given  by  the  court  at  appellant's 
request  which,  in  our  opinion,  is  more  precisely  accurate 
than  either  of  those  that  were  refused,  and  fairly  and 
fully  covers  the  same  ground.  The  given  instruction  was  as 
follows : 

"  The  court  instructs  the  jury  that  the  burden  of  proof 
in  this  case  is  upon  the  plaintiff,  and  you  are  not  at  liberty 
to  find  a  verdict  in  his  favor  unless  vou  believe  from  the 
evidence  that  he  has  proved  the  material  allegations  of 
some  one  or  more  counts  of  his  declaration  by  a  prepon- 
derance of  the  evidence." 

There  was  no  error  committed  in  the  refusal  complained 
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of.  Burke  v.  Sanitary  District,  152  III.  125;  Kendall  v. 
Young,  HI  111.  188;  Chicago  City  Ry.  Co.  v.  Hastings,  130 
111.  251;  Chicago  and  Grand  Trunk  Railway  Company  v. 
Gaeinowski,  155  111.  189. 

Further  complaint  is  based  upon  the  giving  of  one  of 
appellee's  instructions,  the  law  as  to  which  has  already  in 
effect  been  reviewed  by  us  in  accord  with  the  substance  of 
the  instruction. 

As  to  the  irregularity  of  the  verdict  because,  as  claimed, 
it  was  not  signed  by  the  same  jurors  impaneled  to  try  the 
case,  we  refer  to  Crone  v.  Garst,  88  111.  App.  124,  where 
we  held  that  the  recorded  verdict  controls  the  paper  ver- 
dict; and  this  would  be  especially  true  where  the  paper 
verdict  does  not  appear  in  the  bill  of  exceptions,  but  only 
in  the  record  proper,  made  up  by  the  clerk. 

In  order  for  the  paper  verdict  to  be  looked  at  by  us  it 
should  have  been  preserved  by  bill  of  exceptions.  It  is 
here  only  in  the  common  law  part  of  the  record,  made  by 
the  clerk,  where  it  has  no  place.  Goldstein  v.  Reynolds, 
86  111.  App.  390;  see  also  Kirk  v.  Senzig,  79  111.  App.  251. 

We  see  no  occasion  for  further  comment. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Dugald  Munn  v.  L.  Wolff  Mfg.  Co. 

1.  Employer  and  Employe— No  Recovery  Where  the  Employe 
Exposes  Himself  to  Danger. — A  workman  employed  at  an  emery 
wheel,  which  was  not  protected  as  required  by  an  ordinance  providing 
that  "  In  every  factory,  workshop  or  other  place  or  structure  where 
machinery  is  employed,  the  belting,  shafting,  gearing,  elevators  and 
every  other  thing,  when  so  located  as  to  endanger  the  lives  and  limbs  of 
those  employed  therein  while  in  the  discharge  of  their  duties,  shall  be,  as 
far  as  practicable,  so  covered  or  guarded  as  to  insure  against  any  injury 
to  such  employes,"  can  not  recover  on  account  of  the  lack  of  such  an 
appliance,  where  he  exposes  himself  to  the  danger  and  continues  his  work 
with  a  full  knowledge  of  such  defect. 

2.  Same— No  Recovery  Where  the  Employe  is  Guilty  of  Contributory 
Negligence. — Where  an  employe  engaged  in  working  at  an  emery  wheel 
was  provided  by  his  employer  with  a  pair  of  goggles  to  protect  his  eyes 
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from  flying  particles  of  brass  from  the  wheels,  and  having  occasion  to  be 
absent  from  his  wheel  a  few  moments,  laid  his  goggles  aside,  and  upon 
his  return  and  before  he /had  adjusted  them  to  protect  himself  he  was 
struck  in  the  eye  by  a  piece  of  brass  from  an  adjacent  wheel  operated  by 
another  employe  and  injured,  held,  that  it  was  a  case  of  contributory 
negligence  and  want  of  ordinary  care  on  his  part  to  expose  himself  to 
the  danger  against  which  it  was  intended  the  goggles  should  guard  him, 
without  first  putting  them  on. 

Trespass  on  the  Case.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion 
filed  March  12,  1901. 

Theodore  G.  Case  and  John  T.  Murray,  attorneys  for 
appellant 

Walker  &  Payne,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  sued  to  recover  for  a  personal  injury.  The 
Superior  Court  at  the  close  of  the  plaintiff's  evidence,  upon 
motion  of  appellee's  attorney  instructed  the  jury  to  find  a 
verdict  for  the  defendant,  which  was  done. 

The  declaration  charges  a  violation  of  a  city  ordinance 
as  follows :  "  In  every  factory,  workshop  or  other  place 
or  structure  where  machinery  is  employed,  the  belting, 
shaf  ting,  gearing,  elevators,  and  every  other  thing,  when  so 
located  as  to  endanger  the  lives  and  limbs  of  those  em- 
ployed therein  while  in  the  discharge  of  their  duties,  shall 
be,  as  far  as  practicable,  so  covered  or  guarded  as  to  insure 
against  any  injury  to  such  employes."  It  is  urged  that  the 
appellee  was  operating  its  factory  in  violation  of  this  ordi- 
nance, and  that  proof  of  this  fact,  of  the  accident,  and  of 
due  care  on  the  part  of  plaintiff,  established  a  prima  facie 
case  of  negligence  which  should  have  been  submitted  to 
the  jury. 

There  is  evidence  tending  to  show  that  appellant  has 
been  in  the  employ  of  appellee  for  seven  or  eight  years  as 
a  brass  finisher,  and  on  the  day  of  the  injury,  August  13, 
1895,  was  directed  tc  use  an  emery  wheel  to  "  take  off  a 
small  part  that  is  left  on  the  hinge  after  it  comes  from  the 
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mill."  For  two  years  he  had  been  accustomed  to  work 
from  time  to  time  as  occasion  required  at  the  same  wheel, 
and  so  far  as  appears,  under  the  same  geueral  conditions. 
After  working  for  nearly  two  hours,  he  had  occasion  to 
leave  for  a  short  period,  and  returning,  was  standing  beside 
his  wheel,  tying  on  his  apron,  when  he  was  struck  in  the 
left  eye  with  a  small  piece  of  brass,  which  came,  he  says, 
from  another  emery  wheel  operated  by  a  fellow  employe, 
and  which  was  on  his  left,  and  about  twenty-two  inches 
away  from  his  own  wheel.  He  went  to  one  of  the  foremen, 
who,  he  states,  took  a  piece  of  brass  out  of  his  eye.  He 
continued  to  work  that  day,  which  was,  it  is  said,  Tuesday, 
and  also  the  four  succeeding  days;  not  until  the  following 
Monday,  did  he  consult  a  physician.  The  eye  had  become 
very  much  inflamed,  the  result  being  that  it  was  removed 
August  31st  following.  He  had  goggles  to  wear  when  at 
work  on  the  emery  wheel,  but  at  the  time  of  the  injury 
they  were  lying  on  his  box  of  hinges.  He  u  hadn't  started 
to  work  then,"  and  "didn't  have  the  goggles  on."  There 
was  no  barrier  or  guard  between  the  wheel  at  which  appel- 
lant was  standing,  getting  ready  to  resume  work,  and  that 
from  which  came  the  piece  of  brass  by  which  he  was  injured. 
In  support  of  the  contention  that  proof  of  the  violation 
of  the  ordinance  establishes  a  prima  facie  case  of  negligence, 
appellant's  attorneys  cite  Maxwell  v.  Durkin,  86  111.  A  pp. 
257,  in  which  it  is  said  :  "  The  ordinance  being  declared 
on  and  in  evidence,  and  the  plaintiff  having  shown  that 
appellant's  horses  were  loose  upon  the  streets,  the  accident, 
and  due  care  on  her  part,  that  proof  made  a  prima  facie 
case  of  negligence  as  against  appellants,  which  they  were 
bound  to  overcome  in  order  to  successfullv  defend." 
This  case  is  affirmed  by  the  Supreme  Court  (185  111.  546), 
but  the  express  point  is  not  there  passed  upon,  the  latter 
court  saying,  "  the  court  agreed  with  defendant's  counsel 
that  such  evidence  did  not  make  &  prima  facie  case,  and  the 
question  whether  it  would  or  not,  is  not  involved  here."  In 
that  case  the  ordinance  was  one  imposing  a  penalty  for  per- 
mitting animals  to  run  at  large  on  the  streets  and  was  within 
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the  powers  expressly  conferred  upon  the  city  council  by  the 
act  under  which  the  city  is  incorporated.  (R.  S.,  Chap.  24, 
Art.  5,  Sec.  1,  Par.  80.)  But  the  power  to  enact  an  ordi- 
nance requiring  machinery  to  be  as  far  as  practicable  so 
covered  or  guarded  as  to  insure  against  any  injury  to 
employes,  is  not,  so  far  as  we  are  advised,  expressly  conferred 
upon  the  city,  and  whether  it  exists  by  implication  from  the 
charter  is  a  question  which  apparently  has  not  been  passed 
upon  in  this  State.  In  Swift  v.  Fue,  167  111.  443,  appel- 
lant asked  a  reversal  because  of  the  admission  in  evidence 
of  an  ordinance  of  the  city  of  Chicago  requiring  machinery 
to  be  covered,  but  there  being  no  assignment  of  error  which 
questioned  the  admission  of  evidence,  the  court  refused  to 
consider  such  alleged  error.  So  in  Chicago  Packing  &  Pro- 
vision Co.  v.  Rohan,  47  III.  App.  640,  it  is  said  of  an  ordi- 
nance requiring  "  proper  safe-guards  " :  "  Whether  this  ordi- 
nance enters  into  and  forms  a  part  of  the  contractual 
relations  that  exist  between  the  owners  of  and  employes 
working  in  packing  houses,  imposing  a  duty  which,  if  neg- 
lected, may  serve  as  the  basis  of  a  personal  action  for  negli- 
gence, or  merely  subjects  the  employer  or  owner  to  such 
penalties  as  may  be  provided  for  its  disobedience,  is  a  ques- 
tion which  need  not  now  be  discussed."  It  would  seem, 
however,  if  the  ordinance  was  valid  as  being  within  the 
charter  powers  of  the  city,  that  its  violation  might  justify 
an  inference  of  negligence.  It  is  so  held  in  C.  &  N.  W.  Ry. 
Co.  v.  Dunleavy,  129  111.  132  (149),  where  it  is  said  that  evi- 
dence tending  "to  show  a  breach  of  a  municipal  ordinance. 
was  also  a  sufficient  basis  for  an  inference  by  the  jury  of 
negligence."  But  in  the  case  of  Phil.  &  Reading  R.  R.  Co. 
v.  Erwin,  89  Pa.  St.  71,  it  was  held  that  disobedience  to  an 
ordinance  requiring  owners  of  wharves  to  put  up  and  main- 
tain cap  logs  would  not  subject  the  owner  to  a  charge  of 
negligence,  on  the  ground  that "  an  ordinance  can  not  create 
a  civil  duty  enforcible  at  common  law."  It  would  seem 
there  can  be  no  question  that  an  ordinance  not  within  the 
express  nor  implied  powers  of  the  city  council  can  not  create 
civil  liability. 
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Whether  the  ordinance  under  consideration  is  within 
such  powers  and  valid  or  not,  it  is  not  necessary  to  con- 
sider in  the  present  case.  It  is  insisted  that  without  the 
ordinance  the  common  law  liability  was  amply  sufficient  to 
require  the  defendant  to  put  in  its  defense.  But  appellant 
testifies  that  it  is  a  common  thing  for  men  working  at 
emery  wheels  to  get  particles  from  the  wheel  or  from  the 
article  in  process  of  grinding  or  polishing  in  their  eyes. 
To  guard  against  such  danger  appellant  was  provided  with 
goggles,  which  he  had  laid  aside,  and  had  not  yet  resumed 
when  the  accident  occurred.  He  voluntarily  placed  him- 
self in  the  position  of  danger  without  the  protection  espe- 
cially provided  for  his  use.  He  knew  there  was  no  barrier 
between  himself  and  the  wheel  in  operation  by  a  .fellow 
employe  less  than  two  feet  away.  Apparently  there  never 
had  been.  He  knew  the  danger.  He  had  been  wear- 
ing goggles  to  protect  himself  from  it.  Yet  he  assumed 
the  risk  of  accident  not  only  from  the  absence  of  any  guard 
or  barrier,  but  also  assumed  the  risk  of  any  particles  from 
that  wheel  striking  him  in  the  eyes  while  he  stood  in  the 
position  of  danger  without  his  goggles.  If  it  be  conceded, 
therefore,  that  it  was  negligence  not  to  put  up  a  barrier  as 
required  by  the  ordinance,  yet  the  employe  can  not  recover 
on  account  of  the  lack  of  such  appliance,  when  he  exposes 
himself  to  the  danger  and  continues  his  work  with  full 
knowledge  of  such  defect.  It  is  not  claimed  that  appellant 
was  ignorant  of  the  conditions  or  of  the  danger.  He 
assumed  an  obvious  and  well  known  risk.  Chicago,  P.  & 
P.  Co.  v.  Rohan,  47  111.  App.  640;  Knisely  v.  Pratt,  148  N. 
Y.  372;  O'Malley  v.  So.  Boston  Gas  Light  Co.,  158  Mass. 
135;  Howe  v.  Medaris,  183  111.  288. 

That  it  was  contributory  negligence — a  want  of  ordinary 
care  on  the  part  of  appellant — to  expose  himself  to  the  dan- 
ger against  which  it  was  intended  the  goggles  should  guard 
him  without  first  putting  them  on,  can  not,  we  think,  be 
reasonably  questioned.  It  is  the  duty  of  the  employe  to 
make  use  of  safety  appliances  so  provided.  No  care  on  the 
part  of  an  employer  can  always  protect  an  employe  who 
omits  to  use  the  ordinary  precautions  for  his  own  safetv. 
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Appellant  did  not  seek  medical  or  surgical  attention  to 
his  injured  eye  until  six  days  after  the  accident.  The  sur- 
geon who  took  out  the  eye  about  ten  days  later  could  not 
give  a  positive  opinion  whether  it  might  have  been  saved 
if  treated  in  time  or  not.  It  is  urged  that  in  this  respect 
also,  appellant  suffered  because  of  a  want  of  ordinary  care 
on  his  part.  As  to  this,  however,  the  evidence  does  not 
warrant  any  conclusion.  The  mere  fact  that  medical  aid 
was  not  sooner  obtained  is  not  of  itself  conclusive  evidence 
of  negligence. 

We  find  no  evidence  fairly  tending  to  establish  a  cause 
of  action,  and  in  our  judgment  the  court  properly  instructed 
the  jury  to  find  the  defendant  not  guilty. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 


Chicago  and  Western  Indiana  R.  R.  Co,  v.  Henry  D. 

Cogswell. 

1.  Railroads— Damages  to  Abutting  Owners  for  Elevating  Tracks. 
—  Where  the  right  of  way  was  acquired  by  a  railroad  company  for 
the  purpose  of  constructing,  maintaining  and  operating  its  road,  the 
amount  of  damages  to  which  the  owner  was  entitled,  settled,  and  the 
road  built  upon  substantially  the  surface  level  of  the  ground,  the  owner 
will  not  be  entitled  to  additional  damages  on  account  of  the  subsequent 
elevation  of  its  road-bed  by  the  company. 

Action  to  Recover  Damages  for  the  elevation  of  a  road-bed.— Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gibbons, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1900.  Reversed  without  remanding.  Opinion  filed  March  12, 
1901. 

Edgar  A.  Bancroft,  attorney  for  appellant. 

R.  S.  Thompson  and  C.  L.  Jenks,  Jr.,  attorneys  for  ap- 
pellee. 0 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 
This  was  a  suit  against  appellant  to  recover  damages  for 
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the  elevation  and  operation  of  appellant's  road-bed  and 
tracks,  under  an  ordinance  of  the  city  of  Chicago,  along- 
side of  and  past  appellee's  premises. 

The  case  was  here  before,  in  1892,  and  was  then  reversed 
and  remanded.  It  is  reported  in  44  111.  App.  388,  and  the 
main  facts  can  be  there  found.  The  point  of  the  decision, 
so  far  as  now  necessary  to  be  stated,  then  was,  that  the 
condemnation  proceedings  had  at  an  earlier  period,  in  a  pro- 
ceeding for  that  purpose,  wherein  damages  were  awarded 
appellee  for  the  taking  of  an  adjacent  strip  of  land  (a  part 
of  the  same  entire  tract)  settled  the  amount  of  damages 
which  the  land  owner  was  entitled  to,  whether  the  railroad 
was  built  upon  substantially  the  surface  level  or  upon  an 
elevated  structure.  But  that  if  subsequent  to  the  building 
of  the  road  upon  the  surface  level  it  was  elevated,  and 
because  thereof  an  increased  amount  of  smoke,  cinders  and 
dust  were  cast  upon  the  adjacent  land  than  was  done  by 
the  operation  of  the  road  on  the  level,  a  recovery  could 
be  had  for  the  additional  damage,  if  any,  done  by  such 
increase. 

Upon  a  retrial  of  the  case,  on  the  theory  so  announced 
by  this  court,  a  recovery  was  had  and  judgment  entered 
against  the  appellant  and  in  favor  of  appellee  for  $9,000, 
from  which  this  appeal  is  prosecuted. 

Since  this  last  trial  and  judgment,  and  while  the  cause 
has  been  pending  in  this  court,  the  Supreme  Court  has 
decided  the  case  of  Kotz  v.  Illinois  Central  Railroad  Com- 
pany, 188  111.  578.  That  was  a  case  where  the  Illinois  Cen- 
tral Railroad  Company  acquired  its  right  of  way  through 
an  eighty-acre  tract  of  land,  by  purchase  and  deed,  and 
located  its  tracks  thereon  at  or  about  the  surface  of  the 
ground,  from  the  then  owner  of  the  entire  tract.  The  con- 
veyance recited  that  the  right  of  way  was  granted  "  for 
the  purposes  of  constructing,  maintaining  and  operating 
thereon  a  single  or  double  track  railroad,  with  all  the  nec- 
essary appurtenances,  and  for  all  uses  and  purposes  con- 
nected with  the  construction,  repair,  maintenance  and 
complete  operation  of  said  railroad." 
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Several  years  afterward,  Kotz  acquired  title  to  a  lot  in 
the  same  tract,  adjoining  the  right  of  way  so  acquired  by 
the  Illinois  Central  Company,  and  subsequently  brought 
suit  to  recover  damages  alleged  to  have  been  sustained  by 
him  by  the  elevation,  some  twelve  to  fourteen  feet,  of  the 
road-bed  and  tracks  of  the  railroad  company,  past  Kotz'  lot. 

One  element  of  damage  claimed  by  Kotz  was  that  aris- 
ing from  more  noise,  dust,  cinders,  smoke,  gases  and  other 
noxious  substances  being  cast  upon  his  lot  from  the  opera- 
tion of  the  railroad  as  elevated,  than  before,  when  operated 
at  or  near  the  surface;  and  it  was  held  he  could  not  recover; 
that  the  damage,  if  any,  to  Kotz,  was  damnum  absque 
injuria. 

That  decision  seenls  to  us  to  be  conclusive  of  this  case. 
Counsel  attempt  to  distinguish  it  from  the  present  case, 
principally  upon  the  ground  that  there  the  right  of  way 
was  acquired  by  deed  containing  the  clause  quoted,  supra% 
while  here  the  right  of  way  was  acquired  "  by  condemna- 
tion proceedings  only,  in  which  damages  were  assessed  upon 
the  basis  of  a  road  passing  the  premises  of  appellee  at  the 
natural  surface  of  the  ground." 

We  are  unable  to  appreciate  the  distinction.  In  both 
cases  the  right  of  way  was  acquired  for  the  purposes  of  con- 
structing, maintaining  and  operating  a  railroad,  and,  as  said 
by  Mr.  Justice  Hand  in  the  Kotz  case,  the  right  of  appellee 
in  such  respect  "  was  not  exhausted  as  soon  as  a  surface  road 
was  built  thereon,  but  is  a  continuing  right  which  will 
enable  appellee  to  change  its  plan  of  construction  and  oper- 
ation to  meet  the  demands  upon  it  of  a  growing  business 
and  the  changes  wrought  by  the  development  of  society." 

Having  reached  this  conclusion,  it  is  entirely  unneces- 
sary to  consider  the  other  questions  that  have  been  argued. 

The  judgment  of  the  Circuit  Court  is  reversed,  without 
remanding  the  cause. 

You  xoiv  9 
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ai94s  616  Arthur  Ackerstadt  v.  Chicago  City  By.  Co* 

1.  Practice—  When  the  Court  Will  Direct  the  Verdict— An  instruc- 
tion to  the  jury  to  find  a  verdict  for  the  defendant  should  be  given 
where  there  is  no  evidence  tending  to  show  a  right  of  recovery. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  March  12,  1901. 

Geo.  Willard,  Andrew  J.  Hirschl  and  Sidney  B.  Smith, 
attorneys  for  appellant. 

Wm.  J.  Hynes  and  W.  J.  Ferry,  attorneys  for  appellee; 
Mason  B.  Starring,  of  counsel. 

Me.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  was  a  suit  brought  by  the  appellant  to  recover  for 
personal  injuries  sustained  by  him  by  falling  or  being  thrown 
from  a  car  of  the  appellee,  on  which  he  was  riding  as  a  pas- 
senger. At  the  conclusion  of  the  plaintiff's  evidence  the 
court  instructed  the  jury  to  find  a  verdict  for  the  defend- 
ant, which  was  done,  and  judgment  went  accordingly.  It 
is  said,  in  the  recent  case  of  Landgraf  v.  Kuh,  188  I1L  484, 
as  follows: 

"  It  is  well  settled  in  this  State,  that  an  instruction  to  the 
jury  to  find  a  verdict  for  the  defendant  should  be  refused, 
where  there  is  evidence  tending  to  show  the  plaintiff's  right 
to  recover.  If  there  is  evidence  tending  to  snow  the  plaint- 
iff's right  to  recover,  there  must  be  a  submission  of  the 
case  to  the  jurv.  (Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  "Co.  v.  Baddeley,  150  111.  328.)  '  If  there  is 
evidence  which  fairly  tends  to  support  the  plaintiff's  case, 
it  must  be  submitted  to  the  jury.'  (Pullman  Palace  Car 
Co.  v.  Laack,  143  111.  242.)  The  question  presented  for  our 
consideration,  then,  is  not  "whether  the  evidence  in  this  case 
was  sufficient  to  support  a  verdict  by  the  jury  in  favor  of 
the  plaintiff,  but  whether  there  was  evidence  tending  to 
establish  a  cause  of  action." 

The  concluding  sentence,  so  quoted,  seems  to  make  a  dis- 
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tinction  we  have  not  before  noticed  in  former  opinions  by 
the  Supreme  Court,  since  the  abolition  of  the  scintilla  rule 
of  evidence,  between  evidence  not  sufficient  to  support  a 
verdict  and  such  as  tends  merely  to  prove  a  cause  of  action. 
See  Kinnare  v.  Klein,  88  111.  App.  304,  and  Boyle  v.  Illinois 
Central  It.  R.  Co.,  88  111.  App.  255.  But  it  is  not  necessary 
here  to  do  more  than  refer  to  that  matter. 

There  is  no  question  but  appellant  was  a  passenger  of 
appellee  at  the  time  he  was  hurt.  Was  there,  then,  under 
the  declaration  and  evidence,  any  neglect  by  appellee  of  the 
high  degree  of  care  and  skill  which  it  was  in  duty  bound  to 
use  to  carry  him  safely? 

The  declaration  consisted  of  but  one  count,  which  charged, 
in  effect,  that  appellee  was  a  common  carrier  of  passengers, 
along  and  upon  its  tracks  in  Wentworth  avenue,  in  Chicago, 
and  that  appellant  was  a  passenger  in  a  car  running  north 
thereon  at  or  near  Fifty-seventh  street,  at  which  street  he 
desired  to  alight,  and  that  it  was  the  duty  of  appellant 
to  give  him  reasonable  opportunity  to  alight  then  and 
there.  The  declaration  then  proceeds,  as  set  out  in  the 
abstract : 

"  Yet  the  said  defendant,  well  knowing  or  having  reason- 
able and  proper  notice  and  opportunity  to  learn  and  know 
that  said  plaintiff  desired  to  leave  said  car  at  said  Fifty- 
seventh  street,  and  while  said  plaintiff  with  ordinary  care 
and  speed  was  about  to  step  off  said  car  at  said  crossing  at 
said  time,  the  said  car  being  then  not  in  motion,  and  the 
said  defendant  knowing  or  having  reasonable  and  proper 
notice  and  opportunity  to  learn  and  know  that  plaintiff 
was  about  to  step  off  said  car  on  the  west  side  of  said 
car,  there  being  no  barrier,  and  passengers  being  permitted 
by  said  defendant  to  get  off  and  on  said  car  from  either 
side  thereof,  then  and  there  negligently,  carelessly  and 
without  proper  regard  for  plaintiff's  safety,  started  said 
car,  and  while  said  plaintiff  was  standing  upon  the  step  or 
run-board  along  the  west  side  of  said  car,  and  with  due 
and  proper  care  was  trying  to  step  up  therefrom  and  to 
regain  his  seat  in  said  car  after  said  car  had  started  as  afore- 
said, said  defendant  negligently,  carelessly,  and  improperly 
caused  said  car  to  be  given  a  sudden  and  violent  jerk  for- 
ward, and  at  the  same  time  negligently,  carelessly  and 
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improperly  caused  another  of  said  street  cars  of  said  defend- 
ant, to  be  run  south  along  said  avenue  upon  said  defendant's 
adjacent  west  track  at  a  high  and  dangerous  rate  of  speed, 
and  without  a  proper  lookout  being  kept  for  the  safety  of 
said  plaintiff  and  others  who  were  then  and  there  passen- 
gers on  said  north-bound  car,  whereby  and  by  means  whereof 
said  plaintiff  lost  his  balance  and  hold  upon  the  side  of  said 
north-bound  car,  and  was  whirled  off  on  to  the  said  west 
track  upon  which  said  south-bound  car  was  approaching, 
and  before  plaintiff  could  regain  his  balance  and  get  off 
from  said  west  track,  said  south-bound  car  violently  and 
with  great  force  struck  him  and  knocked  him  down  in 
front  of  said  last  mentioned  car,  and  shoved  or  dragged 
him  along  in  front  or  partly  underneath  said  car  a  long 
distance,  to  wit,  thirty  feet,  whereby  said  plaintiff  was 
seriously  and  permanently  hurt,  wounded  and  injured,  and 
the  flesh  of  his  right  hand  and  arm  torn  and  lacerated,  and 
the  bones  thereof  crushed  and  broken,  whereby,  to  save 
plaintiff's  life  from  great  danger,  his  said  right  arm  had  to 
be,  and  was,  amputated  and  lost,"  etc. 

As  we  understand  th6  count,  the  negligence  that  is 
charged  is  that  appellee,  having  notice  and  opportunity  to 
know  that  appellant  desired  to  get  off  the  north-bound  car, 
on  which  he  was  riding  at  Fifty-seventh  street,  and  was 
about  to  step  off,  the  car  being  then  not  in  motion,  appel- 
lee started  the  car,  and  while  appellant  was  standing  upon 
the  foot-board  and  was  trying  to  step  back  therefrom,  and 
to  regain  his  seat  in  the  car  after  it  had  started,  the  car 
was  improperly  caused  to  move  suddenly  forward  with  a 
violent  jerk,  whereby  he  lost  his  hold  and  balance  and  was 
whirled  off  on  to  the  west  track,  at  a  moment  when  a 
south  bound  train  was  approaching  on  said  west  track  at 
a  high  and  dangerous  rate  of  speed,  and  before  appellee 
could  recover  himself  he  was  run  upon  by  the  south-bound 
car,  and  was  injured,  etc. 

The  evidence  tended  to  show  that  the  north-bound  car 
stopped  on  both  sides  of  Fifty-seventh  street,  and  that  pas- 
sengers had  alighted  therefrom  on* both  crossings,  and  that 
then  it  had  started  and  begun  to  move  forward.  There 
was  evidence  that  the  car  stopped  a  sufficient  length  of  time 
for  passengers  to  alight,  and  that  everybody  who  had  given 
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any  indication  of  a  desire  to  do  so  had  alighted  in  safety 
before  the  car  started.  Undoubtedly  appellant  wished  and 
intended  to  leave  the  car  at  one  or  the  other  of  the  street 
crossings,  but  there  was  no  evidence  that  he  in  any  manner 
indicated  such  desire  or  intention  to  any  person  in  charge 
of  the  car.  The  appellant  himself  testified,  on  cfoss-exami- 
nation,  that  he  did  not  give  the  conductor  or  anj'body  in 
charge  of  the  car  any  signal  that  he  wanted  to  get  off,  and 
that  so  far  as  he  knew,  "  they  had  no  idea  "  that  he  wanted 
to  get  off  the  car  at  Fifty-seventh  street. 

Appellant's  home  was  at  Fifty-third  street,  whither  he 
was  bound,  about  half  a  mile  beyond  Fifty-seventh  street. 
The  reason  given  by  him  for  wishing  to  get  off  at  Fifty- 
seventh  street  was  because  some  fellow  passengers,  living 
contiguous  to  Fifty-seventh  street,  invited  him  and  his 
wife  to  go  home  with  them.  He  was  sitting  with  them 
toward  the  rear  of  the  car,  and  his  wife  was  seated  in  a 
seat  two  or  three  rows  in  advance.  As  the  car  approached 
Fifty-seventh  street,  and  as  the  passengers  with  whom  he 
intended  to  go,  arose  from  their  seats  to  alight,  appellant 
left  his  seat  and  stepped  along  on  the  foot-board  to  where 
his  wife  was  sitting,  to  see  if  she  would  get  off  and  go 
along  with  him.  She  declined  to  accompany  him,  and  he 
handed  her  the  keys  to  their  home.  At  that  time,  when 
he  gave  his  wife  the  keys,  his  companions  whom  he 
intended  to  visit,  had  left  the  car  at  the  south  side  of  Fifty- 
seventh  street,  and  were  walking  home.  During  the  time 
after  he  left  his  seat  and  while  he  was  talking  with  his 
wife,  the  car  had  left  the  south  crossing  of  Fifty-seventh 
street  and  proceeded  across  the  street  to  the  north  cross- 
ing, where  passengers  alighted  also,  and  had  started  up 
again,  and  was  moving  along  at,  probably,  about  half  its 
usual  speed.  It  was  then  that,  in  his  own  language,  he 
"  intended  to  step  off." 

It  was  just  after  appellant  handed  the  keys  to  his  wife 
that  he  fell.  There  was  evidence  by  appellant's  witnesses 
tending  to  show  that  he  jumped,  but  we  have  taken  only 
his  own  testimony  and  such  other  testimony  as  was  most 
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favorable  to  him,  as  we  are  bound  under  the  law  to  do,  in 
considering  the  question  that  is  primarily  before  us  under 
the  present  record. 

We  observe  no  evidence,  anywhere  in  the  record,  that 
tends  to  support  the  charge  of  the  declaration  that  after 
the  car  started  up,  its  motion  was  increased  by  a  sudden 
and  violent  jerk.  The  inference  is,  on  the  other  hand,  quite 
strongly  against  such  having  been  the  case,  from  the  fact 
that  some  of  the  witnesses  were  in  doubt  as  to  whether  the 
car  had  even  started  from  the  crossing  at  all;  although  it  is 
plain  from  appellant's  own  testimony  as  well  as  from  what 
was  done  in  stopping  the  car,  and  its  position  after  appel- 
lant fell,  that  it  had  started  and  was  moving  when  the  acci- 
dent occurred. 

We  are  wholly  unable  to  discover,  either  in  the  proof  or 
its  inferences,  any  negligence  whatever  in  the  operation  of 
the  car  from  which  appellant  fell. 

The  claimed  error  by  the  court  in  refusing  to  permit 
appellant  to  answer  his  counsel's  question  as  to  the  length 
of  stop  at  the  north  crossing,  after  he  had  positively  testi- 
fied that  the  stop  was  long  enough  for  him  to  have  gotten 
off,  can  not  be  allowed.  Other  testimony  showed  that  the 
stop  was  a  very  short  one,  though  long  enough  for  other 
passengers  to  get  off. 

Coming  now  to  the  question  as  to  whether  there  was 
negligence  in  the  operation  of  the  south-bound  train,  it  is 
less  plain. 

It  is  not  clear  wherein  the  negligence  alleged  by  the 
declaration  in  that  regard,  consists.  But  assuming  that  the 
negligence  charged  in  that  respect  consists  in  running  the 
south-bound  train  past  the  north-bound  car  at  too  high  a 
rate  of  speed  while  the  north-bound  car  was  standing  at  the 
north  crossing,  or  had  just  departed  therefrom,  what  was 
the  evidence  concerning  it  ? 

Certain  of  the  rules  and  regulations  of  the  appellee  gov- 
erning the  conduct  of  the  operators  of  cars  were  intro- 
duced and  read  in  evidence,  as  follows : 

"  When  crossing  prominent  streets  or  passing  a  car  or 
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train  of  cars  which  is  stopped  or  running  slow,  drivers  and 
gripmen  will  slacken  speed  and  be  sure  that  the  car  or  train 
can  be  stopped  immediately,  if  necessary,  and  conductors 
will  keep  a  sharp  lookout  to  help  with  hand-brakes  in  case 
of  disabled  brake  connection. 

"  Avoid  running  into  pedestrians  and  vehicles,  especially 
at  corners  and  cross  streets." 

We  think  there  can  be  no  doubt  from  the  evidence  but 
that  appellant  was  picked  up,  after  the  accident,  north  of 
Fifty-seventh  street,*  but  the  exact  distance  north  is  uncer- 
tain; some  witnesses  place  the  distance  at  about  ten  feet; 
another,  at  a  car  length  or  so,  and  others  at  varying  dis- 
tances— from  one  to  five  feet. 

But  perhaps  the  location  of  appellant  at  the  time  he  was 
picked  up  does  not  aid  very  much  in  determining  the  rate 
of  speed  at  which  the  south-bound  car  was  moving,  because 
he  was  carried  along  by  the  car — one  or  more  witnesses  tes- 
tifying they  saw  him  rolling  along  under  Ihecar — and  it  not 
being  certain  how  far  the  car  was  north  of  Fifty-seventh  street 
when  he  first  fell.  The  direct  evidence  as  to  the  direct  rate 
of  speed  at  which  the  south-bound  car  was  traveling  varied, 
also  depending,  probably,  very  much  upon  the  point  from 
which  the  witnesses  viewed  it.  One  witness,  who  observed 
it  at  about  the  middle  of  the  block  between  Fifty-sixth  and 
Fifty-seventh  streets,  testified  it  was  then  moving  at  a  rapid 
rate  of  speed,  "  about  twenty-five  miles  an  hour;"  another 
witness,  who  observed  it  at  the  same  place,  testified  it  was 
going  at  the  usual  speed,  "about  sixteen  or  eighteen  miles 
an  hour;"  another  witness,  who  was  on  the  car  that  appel- 
lant fell  from,  testified  that  the  south-bound  car  seemed  to 
be  running  at  the  usual  speed  of  "about  twelve  miles  an 
hour" — presumably  meaning  at  the  time  of  the  accident. 

We  observe  no  other  direct  evidence  of  the  rate  of  speed 
at  which  the  south-bound  car  was  traveling.  The  inference, 
however,  is  that  it  was  moving  rapidly,  from  the  fact  tes- 
tified to  by  all,  that  appellant  was  struck  almost  instantly 
after  leaving  his  car,  although  the  motorman  had  time  to 
apply  his  brake  and  ring  the  gong  after  seeing  appellant 
fall. 
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Now,  if  the  north-bound  car  had  been  standing  at  the 
time  when  it  was  being  nearly  approached  by  the  south- 
bound car,  we  should  feel  bound  to  hold  that  the  question 
as  to  whether  the  speed  of  the  latter,  as  so  shown  by  the 
evidence,  was  negligently  rapid  or  not,  was  one  of  fact  that 
the  jury  should  have  passed  upon. 

But  the  evidence  showing,  unmistakably,  that  the  north- 
bound car  had  left  the  crossing,  while  the  south-bound  car, 
going  at  the  speed  shown,  was  a  considerable  distance  off, 
and  had  gotten  under  way  and  attained  half  its  usual  speed 
before  the  cars  came  abreast  of  each  other,  we  think  the 
question  of  whether  the  rate  of  speed  of  the  south-bound 
car  was  negligent  or  not,  ceased  to  be  one  of  fact  for  the 
jury  to  decide.  It  being  easily  visible  by  the  motorman  of 
the  south-bound  car  that  the  north-bound  car  had  started 
from  the  crossing  and  was  getting  under  way,  he  had  the 
right  to  presume*  that  all  passengers  intending  to  alight 
there  had  done  so,  and  that  the  road  was  clear  for  him  to 
go  ahead. 

The  rules  of  the  appellee  can  not  be  reasonably  construed 
to  apply  to  approaching  cars  between  street  crossings,  where 
it  is  manifest  by  the  exercise  of  reasonable  observation  that 
the  car  that  has  been  standing  still  at  a  crossing  is  resum- 
ing its  travel  and  has  already  reached  half  its  customary 
rate  of  speed  before  the  trains  meet.  Nor  can  it  be  said 
that,  as  matter  of  law,  irrespective  of  appellee's  rules,  one 
car  approaching  another,  between  street  crossings,  must 
slacken  speed  because  of  the  possibility  that  some  passenger 
on  one  car  or  the  other  may  fall  from  his  car  in  front  of 
the  other,  when  there  is  no  reason  to  anticipate  such  an 
occurrence.  Of  the  vast  number  of  cases  cited  by  appellant, 
we  have  examined  enough  to  satisfy  us  that  none  of  them 
hold  a  doctrine  opposed  to  what  we  have  said. 

In  our  discussion  of  the  case  we  have  purposely  eliminated 
the  question  of  contributory  negligence  by  the  appellant, 
which  the  trial  court  had  before  it. 

The  case  as  made  by  the  appellant,  giving  to  him  the 
banefit  of  all  inferences  in  his  favor,  does  not  tend  to  show 
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negligence  by  the  appellee  in  any  aspect  of  the  declaration, 
and  therefore  we  need  not  stop  to  inquire  whether  appellant 
was  in  the  exercise  of  due  care  for  his  own  safety,  or  not. 
It  would  have  been  the  clear  duty  of  the  Circuit  Court  to 
have  set  aside  a  verdict  for  the  appellant  if  one  had  been 
returned  in  his  favor,  and  therefore,  under  the  authorities 
referred  to,  8upra9  the  judgment  appealed  from  will  be 
affirmed* 


George  M.  Bright,  Doing  Business  as  Washington  Hard- 
ware Co.,  v.  William  Kenefick. 

1.  Written  Instruments— Not  to  be  Contradicted  by  Parol  Evidence. 
— A  written  instrument  can  not  be  contradicted  by  evidence  of  a  parol 
agreement  tending  to  show  that  the  parties  intended  a  different  contract 
than  that  implied  by  the  law  from  their  acts. 

2.  BiLLfl  op  Exchange—  When  the  Drawer  Can  Not  Contradict  Ilia 
Act  by  Parol  Evidence,— A  person  who  draws  a  bill  of  exchange  assumes 
the  legal  obligations  incident  to  his  act,  and  he  can  not  be  allowed  after- 
ward to  contradict  it  by  parol  evidence  and  say  there  was  a  verbal 
agreement  made  at  the  same  time  to  the  effect  that  he  should  not  be  so 
bound. 

Assumpsit,  on  a  bill  of  exchange.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1000.  Reversed  and 
remanded.    Opinion  filed  March  12,  1901. 

Edgar  Bronson  Tolman,  attorney  for  appellant. 

Goodrich,  Vincent  &  Bradley,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  sues  to  recover  upon  a  bill  of  exchange  as 

follows : 

"  $1,041.30.  Abingdon,  Va.,  May  7,  1891. 

Thirty  days  after  date  pay  to  the  order  of  the  Washing- 
ton Hardware  Company  one  thousand  and  forty-one  dol- 
lars, 30-100  dollars.  Value  received  and  charge  the  same 
to  account  of  William  Kenefick. 

To  Abingdon  Coal  &  I.  R.  R.  Co., 

Abingdon,  Va." 
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Across  the  face  of  the  instrument  is  the  indorsement, 
"  Accepted.  \  Abingdon  Coal  &  Iron  R.  R.  Co.,  by  Geo.  E. 
Penn,  Treas."  There  is  an  indorsement  also  of  a  credit  of 
$191.19  made  January  4,  1892.  ' 

Appellee's  defense  to  the  suit  is  based  upon  the  conten- 
tion that  appellant  took  the  draft  in  absolute  payment  of 
the  debt  due  from  appellee,  and  in  discharge  of  all  further 
liability;  that  relying  on  the  alleged  agreement  between 
the  parties  to  that  effect,  appellee  had,  with  the  assent  of 
appellant,  settled  a  suit  against  the  drawee  allowing  the 
latter  a  credit  for  the  amount  of  the  draft.  It  is  claimed, 
therefore,  that  appellant  is  estopped  from  insisting  upon 
payment  from  appellee,  and  that  the  latter  is  relieved  from 
all  liability,  not  only  for  the  original  account,  but  upon  the 
draft,  now  that  the  Abingdon  Coal  &  Iron  R.  R.  Co.,  the 
drawee,  has,  it  is  said,  become  insolvent. 

Whether  appellant  took  the  draft  with  an  agreement 
that  it  was  received  in  full  payment  and  discharge  of  the 
open  account  is  a  question  of  fact.  The  evidence  relied  upon 
by  appellee  as  proving  the  alleged  fact  is  to  the  effect  that 
appellant  suggested  to  one  Dewar,  jyho  was  appellee's  agent, 
duly  authorized  and  acting  in  his  behalf,  that  if  said  agent 
would  give  appellant  the  note  of  the  railroad  company, 
which  was  indebted  to  appellee;  he  (appellant)  would  accept 
it  in  payment  of  his  account  against  appellee;  that  Penn, 
the  treasurer  of  the  railroad  company,  happened  to  pass  at 
the  time;  that  he  was  called  in,  and  appellant  said  that 
appellee  owed  him  (appellant),  and  that  it  was  desired  to  so 
arrange,  that  if  the  company  could  not  pay  the  amount  of 
appellee's  debt  to  appellant  in  cash,  he  (appellant)  could 
still  have  something  which  he  might  get  discounted  at  the 
bank.  The  draft  was  then  and  there  made  out,  and  was 
duly  signed  and  accepted. 

It  will  be  noticed  that  according  to  this  testimony  the 
draft  was  to  be  taken  in  settlement  of  the  account.  If  this 
be  deemed  the  actual  verbal  agreement,  it  would  not  absolve 
appellee  from  the  ordinary  liability  of  the  drawer  of  such 
a  bill  of  exchange,  any  more  than  he  would   have  been 
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released  from  liability  as  an  indorser  had  be  turned  over  to 
appellant  a  note  of  the  railroad  company  made  payable  to 
appellee's  order  and  by  him  indorsed. 

But  appellant  denies  that  he  agreed  to  receive  the  draft" 
even  in  settlement  of  the  open  account.  The  latter's  ver- 
sion is  that  appellee's  said  agent  came  to  him  and  asked 
him  if  he  would  accept  the  draft  in  payment  of  the  account; 
that  it  would  be  a  "  lever  to  prize  the  treasurer  "  of  the 
railroad  company,  and  would  aid  him  (appellee's  agent) 
very  materially  in  settling  through  the  company;  that  appel- 
lant told  said  agent  that  if  the  draft  was  paid  at  maturity 
he  would  credit  appellee  accordingly,  and  if  not,  he  "  would 
charge  it  back  to  Kenefick  and  expect  him  to  settle  it; " 
that  he  did  not  discount  or  sell  the  draft  to  the  bank,  and 
never  received  any  money  or  credit  on  it,  but  merely  placed 
it  there  for  collection.  He  states  that  after  maturity  and 
dishonor  of  the  draft  the  bank  notified  him,  and  also  noti- 
fied Penn,  the  treasurer  of  the  railroad  company,  and  like- 
wise appellee  through  his  said  agent.  Ue  also  testifies  that 
the  next  morning  he  met  said  agent,  told  him  the  draft  was 
not  paid,  and  the  latter  then  promised  to  make  arrange- 
ments to  settle  it.  He  states  that  he  had  frequent  talks 
with  appellee's  said  agent,  who  seems  to  have  represented 
appellee  in  the  whole  matter,  and  who  told  him  (appellant) 
he  was  endeavoring  to  collect  the  money  from  the  company 
to  pay  the  draft;  and  he  swears  positively  that  he  never 
agreed  to  look  to  the  railroad  company  alone  for  payment, 
and  took  the  draft  merely  as  an  accommodation  to  appellee 
and  his  said  agent. 

There  is  thus  conflict  of  testimony  as  to  whether  or  not 
appellant  verbally  agreed  to  receive  the  accepted  draft  in 
payment  of  the  original  debt  of  appellee  and  release  the 
latter.  No  sufficient  reason  appears  why  he  should  have 
doneso.  Even  if  he  had  wished  to  discount  the  draft  at 
the  bank,  there  would  have  been  no  necessity  of  agreeing 
to  release  appellee  from  any  liability,  in  case  it  was  not 
duly  paid. 

But  whatever  may  be  the  force  and  effect  of  the  evidence 
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as  to  the  open  account,  there  is  no  satisfactory  or  competent 
evidence  that  at  the  time  the  draft  was  drawn  and  turned 
over  to  appellant  he  agreed  to  accept  it  in  full  satisfaction 
and  discharge,  not  only  of  the  pre-existing  debt,  but  also  of 
appellee's  legal  liability  as  the  maker  or  drawer  of  the 
draft.  The  evidence  in  behalf  of  appellee  on  this  point  is 
mainly  that  already  referred  to,  with  reference  to  an 
alleged  verbal  agreement  between  the  parties.  Assuming 
that  evidence  of  such  verbal  agreement  could  be  deemed 
competent,  appellant's  denial  is  corroborated  by  other 
undisputed  facts.  Appellee  subsequently  sued  the  Abingdon 
Coal  and  Iron  Railroad  Company  to  recover  what  he  claimed 
said  company  owed  him.  In  the  copy  of  the  account  sued 
on  which  was  filed  with  appellee's  declaration  in  that  suit  in 
the  Circuit  Court  of  Washington  County,  Va.,  the  draft 
now  in  controversy  appears  credited  to  the  company  on 
one  side  and  charged  back  again  among  the  "  discounts  and 
unpaid  notes"  on  the  other;  and  a  balance  is  struck  show- 
ing the  amount  of  said  draft  as  still  due  and  unpaid  to 
appellee  from  the  railroad  company.  To  rebut  this  record 
evidence  that  appellee  still  treated  the  railroad  company 
as  liable  to  him  and  himself  as  liable  to  appellant  for 
the  amount  of  the  /iraft  after  its  dishonor,  his  said  agent 
testifies  that  the  railroad  company  objected  to  confessing 
judgment  in  favor  of  appellee  in  that  suit  for  the  amount 
of  this  draft  because  it  was  still  outstanding  and  the  com- 
pany was  liable  on  its  acceptance;  that  thereupon  the 
treasurer,  Penn,  and  appellee's  said  agent,  saw  appellant,  and 
the  latter  "agreed  to  let  it  go"  upon  condition  that  Penn 
would  pay  it  soon;  and  that  thereupon  he  (appellee)  agreed 
to  accept  a  judgment,  which  was  confessed  by  the  railroad 
company,  for  a  less  amount  than  claimed  in  his  account 
sued  on,  and  that  the  amount  of  the  draft  was  withdrawn 
from  the  suit "  with  the  consent  of  Mr.  Bright." 

The  difficulty  with  this  explanation  is  that  it  does  not 
explain.  If  appellee  chose  to  take  judgment  by  confession 
for  less  than  was  conceded  to  be  due  him  instead  of  paying 
and   taking  up  the  draft,  it  was  his  own  choice.     What 
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difference  could  it  make, whether  appellant  consented  or  not? 
The  important  fact  is  that  appellee  did  not  then  understand 
that  appellant  had  released  him  from  his  obligation  upon  the 
draft,  at  least.  He  included  it  in  his  suit  against  the  rail- 
road  company  as  still  due  him,  as  an  obligation  for  pay- 
ment of  which  he  (appellee)  was  still  liable.  If  appellant 
had  originally  accepted  the  draft  in  absolute  payment  of 
appellee's  debt  and  in  discharge  of  all  liability  thereunder, 
appellee  and  his  agent  knew  the  fact  when  they  began  that 
suit  as  well  as  they  ever  did.  Why,  then,  did  appellee  charge 
himself  in  court  with  a  liability  which  he  believed  did  not 
exist,  if  such  was  the  fact  ?  There  could  be  no  possible 
reason  for  a  man's  deliberately  charging  himself  in  a  suit  at 
law  with  an  obligation  from  which  he  regarded  himself  as 
having  been  formally  released  some  months  before. 

But  it  appears  further  from  this  record  that  the  amount 
of  this  draft  was  not  withdrawn,  as  appellee's  agent,  Dewar, 
says  it  was,  from  that  suit  in  the  Virginia  court.  Judg- 
ment was  confessed  for  the  amount  the  railroad  company 
admitted  to  be  due,  but  the  clerk  of  that  court  certifies  that 
"as  to  the  residue  of  the  claim  in  said  action  the  Abingdon 
Coal* and  Iron  Railroad  Company  pleaded  non-assumpsit, 
and  William  Kenefick  took  issue  upon  said  plea  and  the 
action  was  continued  as  to  the  balance  of  said  claim,"  and  is 
still  pending.  We  are  of  opinion  that  upon  the  question  of 
fact,  the  evidence  relating  to  such  verbal  agreement,  assum- 
ing that  it  was  competent,  overwhelmingly  preponderates 
in  favor  of  appellant. 

But  the  alleged  verbal  agreement  to  release  appellee  from 
all  liability  on  the  draft  said  to  have  been  made  when  the 
draft  was  drawn  was  not  competent  evidence.  The  written 
instrument  can  not  thus  be  contradicted  by  evidence  of  a 
parol  agreement,  tending  to  show  that  the  parties  intended 
a  different  contract  than  that  implied  by  the  law  from  their 
acts.  Haines  v.  Nance,  52  111.  App.  406;  Johnson  v.  Glover, 
121  111.  283  (286).  In  the  case  of  Courtney  v.  Hogan,  93 
111.  101,  this  point  is  expressly  decided,  and  the  reason  is 
given  in  language  quoted  from  Mason  v.  Burton,  54  111. 
349: 
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"  His  assignment  of  the  notes  meant  that  in  certain  con- 
tingencies defined  by  the  statute  he  would  pay  the  notes, 
and  it  meant  this  as  fully  as  if  this  agreement  had  been 
written  out  in  words.  This  was  the  legal  effect  of  the 
assignment,  and  it  can  not  be  impaired  by  proof  of  a  dif- 
ferent parol  agreement." 

In  that  case  the  trial  court  had  refused  to  allow  the 
appellant  to  prove  a  verbal  agreement  made  at  the  time  of 
the  indorsement  to  the  effect  that  he  should  not  be  respon- 
sible as  an  indorser.  The  drawer  of  a  bill  of  exchange  is 
in  very  much  the  same  position  as  to  liability  as  an  indorser 
of  a  promissory  note.  Industrial  Bank  v.  Bowes,  165  111. 
70  (74).  The  appellee,  when  he  drew  this  draft,  thereby 
assumed  the  legal  obligations  incident  thereto,  and  he  can 
not  be  allowed  now  to  contradict,  by  parol,  his  said  agree- 
ment in  writing,  and  say  that  there  was  a  verbal  agreement 
made  at  the  same  time  to  the  effect  that  he  should  not  be 
so  bound.  Kingsland  v.  Koeppe,  137  111.  344  (346).  It  is 
not  a  question  in  this  case  what  liability  appellee  assumed 
by  drawing  this  draft,  as  in  the  case  where  a  third  party, 
not  the  payee,  places  his  name  on  the  back  of  a  note.  Here 
appellee  seeks  to  disclaim  all  liability  of  every  nature  and 
kind  by  virtue  of  a  verbal  agreement  in  conflict  with  his 
written  obligation. 

The  testimony  of  appellant  that  notice  was  promptly 
given  to  appellee  of  the  non-payment  of  the  draft  at 
maturity,  corroborated  as  it  is  by  other  evidence,  is  not  sat- 
isfactorily rebutted  by  the  testimony  of  appellee's  agent. 
The  latter  says  he  was  in  another  State  at  the  time.  Appel- 
lant testifies  that  the  bank  which  held  the  draft  for  collec- 
tion sent  notices  to  the  drawer  as  well  as  the  payee  and 
acceptor.  That  appellee  or  his  agent  did  know  of  its  dis- 
honor, and  did  not  consider  appellee  released  from  liability 
for  want  of  notice  in  apt  time,  is  evident  from  his  conduct, 
before  alluded  to.  Appellee  has  not  suffered  loss  or  injury 
because  of  delay  in  the  notice,  if  any  there  was.  The  rail- 
road company  was  not  insolvent  when  he  brought  suit 
against  it,  and  appellee  was  subsequently  paid  what  the 
railroad  company  had  admitted  to  be  due  him.     We  think 
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appellee  is  estopped  by  his  own  admission  in  that  suit  from 
now  denying  liability  on  the  ground  of  alleged  want  of 
prompt  notice. 

In  view  of  what  has  been  said  we  do  not  deem  it  neces- 
sary to  consider  at  length  the  objections  urged  to  the 
instructions.  "We  regard  some  of  them  as  inapplicable  to 
the  case  presented  by  such  evidence  as  was  competent. 

For  the  reasons  indicated  we  think  it  was  error  to  refuse 
to  instruct  the  jury  to  find  for  appellant.  The  judgment  of 
the  Circuit  Court  must  be  reversed  and  the  cause  remanded. 


City  of  Chicago  v.  Patrick  Hannon. 

1.  Municipal  Corporations—  When  Not  Liable  for  Injuries  on  Pri- 
vate Roads. — A  city  can  not  be  held  to  have  undertaken  to  make  repairs 
upon  and  keep  in  good  condition  a  driveway  to  a  dumping  ground  over 
private  lands,  not  in  its  possession  or  under  its  control,  because  one  of 
its  employes,  without  authority,  directs  a  few  teamsters  to  fill  up  holes 
upon  such  land  over  which  they  have  chosen  to  drive  for  their  own 
convenience. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  .the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Reversed  and  remanded.    Opinion  filed  March  12,  1001. 

Statement. — Appellee  sued  for  personal  injury,  and  re- 
covered a  verdict  and  judgment,  from  which  this  appeal  is 
prosecuted. 

Appellant  was  in  possession  of  premises  which  it  was 
using  as  a  city  garbage  dump,  by  virtue  of  authority  con- 
ferred in  a  written  communication  from  the  owner,  dated 
October  31, 1895,  addressed  to  the  superintendent  of  street 
and  alley  cleaning,  as  follows : 

"Dear  Sir:  I  herewith  authorize  you  to  use  my  prop- 
erty, known  as  Meyers'  Clay  Hole,  on  Thirty-third  and 
Rockwell  streets,  from  date  urjtil  the  1st  of  June,  1897,  as 
a  city  dump,  and  till  then  give  you  full  possession  for  the 
benefit  of  the  city.     (Signed,)  Michael  Meyers." 

It  was  during  the  time  of  the  city's  possession  of  this 
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clay  hole  as  a  damping  place  that  appellee  received  the 
injuries  complained  of.  He  was  driving  a  team,  attached 
to  a  wagon  loaded  with  garbage,  over  a  narrow  driveway 
leading  to  the  "  dump,"  when  the  wheels  ran  into  a  deep 
rut  or  hole,  cut  by  teams  previously  passing  over  it,  the 
ground  having  been  softened  by  recent  rains.  The  wagon 
was  upset  and  thrown  down  a  steep  incline  at  the  side  of 
the  road,  appellee  falling  underneath,  and  receiving  appar- 
ently severe  injuries. 

There  were  two  roads  or  driveways  leading  to  the  prem- 
ises. One  of  these  was  along  Thirty-fifth  and  Rockwell 
streets,  public  highways,  from  the  latter  of  which  a  level 
roadway  led  to  the  dump.  There  is  testimony  tending  to 
show  that  this  was  the  regular  entrance.  The  other  road, 
upon  which  appellee  was  hurt,  formed  a  "short  cut,"  used 
by  some  teamsters  because  it  saved  a  mile,  it  is  said,  to 
those  coming  from  that  direction.  This  "short  cut,"  as  it 
approached  the  clump,  led  over  a  steep  railway  embank- 
ment. It  had  been,  prior  to  the  use  of  the  premises  as  a 
dumping  place  by  the  city,  laid  out  by  Meyers,  the  owner, 
to  enable  his  own  teams  to  drive  out  that  way  to  Western 
avenue.  After  the  city  took  possession  of  the  clay  hole 
this  "short  cut"  driveway  appears  to  have  been  used  ex- 
clusively by  garbage  teams  going  and  coming  to  and  from 
the  dump.  The  city  kept  an  employe  or  foreman  in  charge 
of  the  dumping  ground.  He  states  that  teamsters  coming 
over  this  "short  cut"  were  in  the  habit  of  complaining  to 
him  when  there  were  holes  in  the  driveway,  and  he  would 
then,  or  whenever  he  observed  the  need,  authorize  or  direct 
any  teamster  having  a  clean  load  of  ashes  to  dump  part 
of.  his  load  to  fill  up  such  places,  to  make  "  the  road  as 
good  as  I  could  for  the  parties  coming  over  it  in  that 
direction." 

Andrew  J.  Ryan,  George  E.  Gorman  and  James  J.  Kelly, 
attorneys  for  appellant. 

Devine  &  O'Connell,  attorneys  for  appellee;  Charles  L. 
Mahony,  of  counsel. 
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Mr.  Justjob  Freeman  delivered  the  opinion  of  the  court. 
The  ground  upon  which  appellee's  attorneys  seek  to  sus- 
tain the  verdict  in  his  favor  is  thus  stated  in  their  brief: 

"We  maintain  that  the  city  of  Chicago  (appellant)  is 
liable  in  this  case  in  the  same  manner  that  any  other  cor- 
poration or  any  individual  would  be  liable,  who,  having  the 
possession  of  lands,  built  a  roadway  upon  it  and  invited 
persons  to  use  this  roadway.  *  *  *  Appellant  was  not 
oound  to  build  the  road  in  question  or  to  permit  its  use  by 
appellee  and  others,  but  having  voluntarily  built  it  and  held 
it  out  as  a  roadway  by  means  of  which  access  could  be  had 
to  the  dump,  it  was  bound  to  build  it  in  a  proper  manner, 
and  having  undertaken  to  make  repairs  upon  it  and  keep  it 
in  good  condition,  it  was  guilty  of  a  high  degree  of  negli- 
gence in  permitting  it  to  bo  in  the  condition  appellee  found 
it  the  date  of  the  accident." 

The  difficulty  with  this  statement  is  that  it  is  not  borne 
out  by  the  evidence.  We  find  no  evidence  tending  to  show 
ihao  appellant  built  the  road.  It  was  originally  constructed 
by  the  owner  of  the  brick  yard  and  clay  hole  for  his  own 
convenience,  a  number  of  years  before.thecity  was  allowed 
to  deposit  its  garbage  there,  and  apparently  upon  the  prop- 
erty of  the  railway  company  or  of  private  owners.  Not 
only  was  it  not  constructed  by  the  city,  but  so  far  as  we  can 
ascertain  from  the  evidence  the  place  where  the  accident 
occurred  and  the  approach  thereto  were  not  upon  any  part 
of  the  premises  over  which  the  city  had  control.  Meyers, 
the  owner  of  the  dumping  place,  testifies  that  the  road  in 
question  uled  along  the  canal  bank.  It  came  over  from 
Western  avenue  across  the  tracks,  and  then  down  into  the 
canal  and  then  over  into  my  ground."  The  accident  hap- 
pened on  the  incline  descending  from  the  railway  tracks 
toward  the  premises  used  as  a  dump,  and  at  a  point  vari- 
ously estimated  as  from  ten  to  forty  feet  from  the  top, 
where  the  driveway  crossed  the  tracks.  Whether  it  de- 
scended at  right  angles  withvor  parallel  with  the  railroad  is 
not  quite  clear  from  the  evidence.  One  of  appellee's  wit- 
nesses says  "the  incline  is  alongside  the  road,"  presumably 
referring  to  the  railroad.  But  however  this  may  be,  there 
is  nothing  tending  to  show  that  the  accident  occurred  on 
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any  part  of  the  premises  over  which  the  city  had  any  right 
of  control  or  possession. 

But  it  issaid  that  the  city  had  undertaken  to  make  repairs 
upon  this  road,  and  kept  it  in  good  condition.  The  only 
evidence  that  bears  upon  this  contention  is  the  testimony 
that  the  foreman  at  the  dump  authorized  or  directed  team- 
sters to  dump  ashes  to  improve  the  road  by  filling  up  such 
holes  as  were  worn  therein  from  time  to  time.  This  was 
done,  so  far  as  appears,  solely  upon  his  own  volition,  and 
without  authority  of  any  kind  from  the  city  or  its  officials. 
The  road  in  question  was  not  a  highway.  It  had  never 
been  used  as  such  by  the  public  at  large.  It  was  used  as  a 
driveway  merely  by  the  toleration  of  the  owners  of  the 
land.  The  only  reason,  apparently,  that  the  permission  of 
the  foreman  to  fill  up  the  holes  was  even  sought  by  the 
teamsters  was,  as  one  of  them  testifies,  "  of  course  if  we 
didn't  dump  our  loads  where  he  told  us  we  would  not  get 
our  tickets  punched."  The  only  duty  of  this  foreman  was 
"  to  direct  teams  when  they  came  into  the  dump,  to  take 
down  the  number  of  such  teams  and  to  make  a  report  every 
day."  We  know  of  no  warrant  for  holding  that  every  city 
employe,  no  matter  what  his  duties  or  the  scope  and  nature 
of  his  employment,  can  impose  liability  upon  the  city  in  any 
such  way.  The  foreman  had  no  authority  to  direct  or  even 
authorize  the  teamsters  to  dump  the  contents  of  their 
wagons,  or  any  part  thereof,  anywhere  but  in  the  dump. 
Surely  the  city  can  not  be  held  to  have  undertaken  to  make 
repairs  upon  and  keep  in  good  condition  a  driveway  over 
private  lands  not  in  its  possession  or  control,  because  one  of 
its  employes,  without  authority,  directs  a  few  teamsters  to 
fill  up  holes  upon  such  land  over  which  they  have  chosen 
to  drive  for  their  own  convenience.  We  are  not  referred 
to  any  authorities  sustaining  appellee's  contention,  and  it  is 
safe  to  assume  that  none  exist. 

It  is  true,  as  stated  by  appellee's  attorneys,  that  a  munic- 
ipal corporation  holding  property  as  a  private  owner,  is 
chargeable  with  the  same  duties  and  obligations  which 
devolve  on  individuals,  and  is  liable  in  respect  to  the  care  of 
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the  same  for  injuries  arising  from  neglect  in  the  same 
manner  as  an  individual  owner  is  liable.  City  of  Pekin  v. 
McMahon,  154  111.  141  (154).  But  the  injury  in  this  case 
was  not  inflicted  when  appellee  was  upon  the  premises  in 
possession  or  control  of  appellant.  There  was  another  road 
which  constituted  the  regular  approach  to  the  dump,  and  as 
there  is  testimony  tending  to  show,  on  level  ground,  and  in 
reasonably  good  condition. 

It  appears  that  the  accident  occurred  in  broad  daylight, 
and  that  the  hole  which  caused  the  wagon  to  be  overturned 
was  in  plain  sight.  But  in  view  of  what  has  been  said  it  is 
not  necessary  to  consider  whether  or  not  the  accident  was 
caused  by  the  contributory  negligence  of  appellee. 

There  is  an  additional  abstract  filed  by  appellee,  which 
we  think  was  justified  by  the  omissions  in  that  prepared  by 
appellant.  The  costs  of  such  additional  abstract  will  there- 
fore be  taxed  against  appellant. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 


94      147! 

Charles  W.  McKee  v.  Cora  M.  Allen.  116   6iea 

1.  Malpractice — Liability  of  Physicians.— A  physician  who  has 
given  a  patient  the  benefit  of  his  best  judgment,  is  not  liable  for  negli- 
gence, even  if  his  judgment  is  erroneous,  unless  the  error  is  so  gross  as 
to  be  inconsistent  with  reasonable  and  ordinary  skill  and  care. 

2.  Same — Duty  of  Physicians. — It  is  the  duty  of  physicians  and  sur- 
geons to  exercise  reasonable  and  ordinary  care,  skill  and  diligence  in 
the  practice  of  their  professions.  To  this  extent  they  are  liable  and  no 
further.  They  are  not  required  to  possess  the  highest,  but  reasonable 
skill  only. 

3.  Same— Burden  of  Proof.— The  burden  of  proof  is  upon  the  plaint- 
iff in  an  action  for  malpractice  to  show  the  want  of  such  skill,  care  and 
diligence,  and  also  to  show  that  the  injury  complained  of  resulted  from 
a  failure  to  exercise  these  requisites. 

4.  Same—  When  the  Want  of  Ordinary  Care  Can  Not  beJmputed  to 
a  Physician.— It  can  not  be  said  as  a  matter  of  law,  where  a  physician 
recommends  a  method  of  treatment  recognized  and  approved  by  the 
standard  authorities  upon  medicine  and  surgery  as  appropriate  to  a  case 
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in  hand,  and  consults  another  physician  or  surgeon  who  has  had  expe- 
rience in  the  use  of  such  method,  who,  after  examination  of  the  patient, 
concurs  in  his  judgment,  and  the  patient  submits  to  the  treatment  upon 
such  advice,  that  the  physician  has  failed  to  exercise  ordinary  skill,  care 
or  diligence  in  making  such  recommendation,  and  if  he  has  not  so  failed 
he  is  not  liable. 

5.  Same— Physicians  and  Surgeons  Not  Insurers.— Physicians  and 
surgeons  are  not  insurers  of  successful  result  of  a  medical  treatment  or 
surgical  operation. 

6.  Limitations — What  is  to  be  Regarded  as  the  Commencement  of  a 
Suit. — A  suit  for  malpractice  was  begun  in  the  Superior  Court  of  Cook 
County  on  May  15, 1898.  The  summons  was  taken  out  but  was  not  put 
into  the  hands  of  the  sheriff,  nor  was  the  declaration  filed  until  January 
9th  following.  The  surgical  operation  complained  of  was  performed  on 
December  15,  1896.  An  alias  summons,  which  was  the  one  served  on 
the  defendant,  was  not  issued,  nor  was  the  declaration  filed  until  after 
the  bar  of  the  statute  of  limitations  had  arisen;  but  on  the  authority  of 
Schroeder  v.  The  M.  &  M.  Ins.  Co.,  104  111.  71,  field  that  the  suit  was 
begun  by  the  issuing  of  the  first  summons. 

Trespass  on  the  Case,  for  malpractice.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Reversed 
and  remanded.    Opinion  filed  March  12,  1901. 

James  B.  Mcir  and  Millard  F.  Higgle,  attorneys  for 
appellant. 

Consider  II.  Willett  and  Louis  Karcher,  attorneys  for 
appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  conrt. 

This  action  was  brought  by  appellee  to  recover  for 
alleged  malpractice.  Appellant  is  a  physician,  and  was 
called  to  treat  appellee,  who,  it  is  said,  was  suffering  from 
sciatic  rheumatism.  Appellant  advised  a  surgical  opera- 
tion, to  which,  after  one  or  two  weeks  of  consideration,  the 
disease  getting  no  better  and  appellee  suffering  much  pain, 
she  consented.  She  was  removed  to  the  West  Side  hospital. 
The  operation  was  there  performed  by  an  attending  sur- 
geon assisted  by  appellant.  An  incision  was  made  in  the 
left  le^  at  a  point  where  the  large  sciatic  nerve  is  readily 
located;  the  nerve  was  pulled  out  of  its  sheath  and  vigor- 
ously stretched.     It  was  then  restored  to  its  place  and  the 
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incision  closed.  The  knee,  ankle  and  hip  joints  were  then 
manipulated  in  order  to  break  up  what  is  termed  an  anky- 
losis orstiffness  which  existed  in  the  joints,  and^to  give  them 
as  much  of  the  natural  motion  as  possible.  In  order  to 
prevent  the  ligaments  from  again  contracting,  the  limb  was 
kept  stretched  by  weights  for  some  weeks.  The  incision 
healed,  and  after  remaining  in  the  hospital  seven  weeks 
appellee  was  removed  to  her  home,  as  she  states  against  the 
advice  of  appellant.  She  has  never  fully  recovered  from 
the  disease,  and  the  leg  aifected  is,  it  is  claimed,  contracted, 
and  shorter  than  the  other. 

The  declaration  charges  that  it  was  the  duty  of  the 
appellant  "  to  treat  said  limb  with  external  applications  and 
proper  prescriptions,  and  that  by  reason  of  his  failure  so  to 
do,  and  by  reason  of  an  "ignorant  and  wrongful"  surgical 
operation,  appellee  was  caused  much  unnecessary  suffering 
and  has  become  permanently  disabled;  that  the  operation 
caused  her  left  knee  to  become  stiff  and  her  left  leg  to  be- 
come  shortened,  and  she  has  been  put  to  large  expense  in 
endeavoring  to  be  cured. 

The  substance  of  the  charge  is  that  appellant  was  guilty 
of  negligence  in  advising  and  causing  the  operation  of 
stretching  the  sciatic  nerve  to  be  performed,  instead  of 
treating  appellee  by  means  of  external  applications  and 
internal  remedies.  In  support  of  this  allegation  a  number 
of  medical  experts  were  examined.  Appellee's  medical  wit- 
nesses, called  to  prove  the  alleged  malpractice,  are  six  in 
number.  The  first  is  Dr.  Rose,  who  saw  appellee  a  day  or 
two  before  appellant  visited  her.  He  found  her  apparently 
suffering  a  great  deal  from  what  he  called  sciatica,  but  he 
was  unable  to  make  an  examination  because  she  could  not 
bear  to  be  touched.  He  says  every  doctor  has  a  treat- 
ment of  his  own  for  that  disease,  and  there  is  nothing 
specific  in  its  treatment.  He  says  also  that  there  is  not 
any  exact  dividing  line  between  an  acute  and  chronic  stage 
of  the  disease.  The  second,  Dr.  Ranger,  also  states  that 
there  is  no  clearly  defined  special  treatment  for  the  dis- 
ease; "it  depends  upon  the  particular  facts  surrounding 
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the  case,  and  the  man  who  has  it  in  charge;"  that  the 
physician  in  charge  "  should  be  better  qualified  to  state 
what  treatment  that  particular  case  requires,  than  a  doc- 
tor who  sees  it  a  year  afterward,"  as  did  the  witness. 
The  third,  Dr.  Ellis,  practices  osteopathy,  and  believes  that 
most  diseases  can  be  cured  by  that  system,  though  not  all; 
that  he  knows  of  no  case  where  the  cutting  down  on 
the  nerve  and  stretching  it  has  been  of  much  success.  He 
states,  however,  that  he  knows  it  is  regarded  by  medical 
authorities  and  by  medical  men  to  be  the  proper  remedy 
under  certain  circumstances  to  cut  down  upon  and  stretch 
the  sciatic  nerve,  but  he  don't  believe  in  using  the  knife 
for  sciatic  rheumatism.  He  says,  moreover,  that  in  acute 
sciatica,  coming  on  suddenly  and  with  intense  pain,  the 
leg  is  drawn  up  or  turned  up  in  a  majority  of  cases.  He 
treats  the  disease,  stretching  the  sciatic  nerve  by  man- 
ipulation, and  making  application  of  heat  or  cold,  and 
claims  to  be  successful  in  effecting  cures.  The  fourth, 
Dr.  Van  Patten,  says,  "some  of  our  authorities  recom- 
mend a  surgical  operation,  but  I  do  not  use  it  myself 
because  I  don't  consider  it  the  best  treatment;  I  think  it 
only  makes  a  case  worse."  But  he  says  that  "  some  of  the 
best  surgeons  of  our  city  have  recommended,  and  not  only 
recommend  but  have  put  into  practice  the  cutting  of  the 
nerve  sheath  and  stretching  of  the  nerve  for  extreme  cases 
of  sciatica."  The  fifth,  Dr.  Walgemott,  does  not  consider 
"  the  stretching  of  the  sciatic  nerve  "  a  proper  remedy.  He 
has  never  done  it  and  never  seen  the  operation  performed. 
He  treated  appellee  about  three  months  in  1897,  and  states 
that  "  there  is  apparent  shortening  only,  not  a  shortening 
of  the  bone,"  and  that  "there  is  trouble  in  the  socket  joint 
there  from  a  thickening  of  the  ligaments,"  which  he  thinks 
is  the  cause  of  the  shortening  of  the  limb.  He  states  he 
has  "  seen  cases  of  rheumatism  and  sciatica  where  the  ball 
had  even  been  thrown  out  of  the  socket."  He  states  that 
the  cutting  down  upon  and  stretching  the  nerve  for  sciatic 
rheumatism  "  is  recommended  by  all  the  text  writers  of 
both  America  and  England."  The  sixth  witness  for  appel- 
lee, Dr.  Blair, thinks  "the  proper  treatment  is  constitutional 
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and  local  electricity,"  and  has  not  concluded  from  his  own 
experience  and  observation  that  a  surgical  operation  is  the 
better  way,  and  has  not  resorted  to  it.  He  also  says  that 
"  the  surgical  operation  for  the  purpose  of  reaching  the 
nerve  and  scraping  it  or  stretching  it,  is  resorted  to  by  the 
most  skilled  surgeons  in  the  city,"  and  that u  a  large  num- 
ber of  standard  text  books"  recommend  surgery  for  sciatica, 
and  that  it  is  a  recognized  practice  in  America,  Germany 
and  France.  He  has  never  seen  the  operation  performed. 
Dr.  Van  Patten  was  recalled  and  testified  that  appellee's 
left  leg:  is  an  inch  and  a  half  shorter  than  the  right,  and  that 
this  condition  "is  caused  by  the  contraction  of  the  tendons." 

It  appears,  therefore,  from  the  testimony  of  appellee's 
medical  experts,  without  reference  to  those  testifying  in 
behalf  of  appellant,  that  the  treatment  recommended  by 
appellant  and  submitted  to  on  his  advice  is  a  recognized 
method  of  treating  sciatic  rheumatism.  This  evidence 
does  not,  we  think,  tend  to  show  that  the  treatment  was 
not  such  as  any  skilled  physician  might  not  properly  have 
recommended.  It  does  show  that  appellee's  said  witnesses 
do  not  themselves  approve  of  it,  whereas  appellant's  wit- 
nesses testify  that  it  is  proper  and  correct.  A  difference 
of  judgment  among  medical  men  as  to  the  best  course  and 
method  of  treatment  does  not  by  any  means  tend  to  prove 
that  either  party  is  wholly  wrong  or  wholly  right.  A 
physician  who  has  given  a  patient  the  benefit  of  his  best 
judgment  is  not  liable  for  negligence  even  if  his  judgment 
is  erroneous,  unless  the  error  is  so  gross  as  to  be  inconsist- 
ent with  reasonable  apd  ordinary  skill  and  care.  Fisher 
v.  Niccolls,  2  111.  App.  484. 

It  is  claimed  by  appellee's  attorneys  that  "  the  witnesses 
substantially  agree  that  if  the  sciatica  was  of  recent  origin 
a  surgical  operation  was  malpractice;"  and  it  is  claimed 
that  it  was  recent — of  an  acute  and  not  a  chronic  nature — 
in  this  case.  We  have  examined  the  testimony  with  care, 
and  do  not  regard  it  as  substantiating  the  counsels'  conten- 
tion, that  in  acute  cases  the  emplojTment  of  surgery  is 
necessarily  malpractice.     Dr.  Walgemott,  one  of  appellee's 
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witnesses  above  referred  to,  states  that  in  his  opinion  surgi- 
cal treatment  is  not  admissible  in  a  new  and  acute  case. 
One  of  appellant's  witnesses,  Dr.  Thome,  stated  that  "after 
all  medical  treatment  had  been  applied"  then  surgery  is 
the  only  remedy.  But  there  is  much  testimony  tending  to 
show  that  the  nature  and  severity  of  the  attack  rather  than 
its  duration  in  point  of  time,  properly  determined  the  mode 
of  treatment. 

If  it  be  conceded,  however,  that  there  is  evidence  fairly 
tending  to  show  a  surgical  operation  is  only  properly  to  be 
resorted  to  in  extreme  cases  of  long  standing,  it  must  still 
appear,  not  only  that  appellee's  case  was  of  recent  origin, 
but  that  this  was  known,  or  with  reasonable  skill  and 
care  should  have  been  known  to  appellant  at  the  time. 
Whether  it  was  recent  or  of  long  standing — an  acute  attack 
only,  or  chronic,  is  perhaps,  as  appellee's  counsel  states, "  one 
of  the  facts  in  dispute."  But  appellee  herself  testifies  that 
she  first — quoting  her  language  as  given  in  the  abstract — 
"  felt  this  peculiar  acting  in  the  small  of  my  back"  about 
1892.  It  suddenlv  became  severe  in  December,  1896.  At 
the  time  appellant  was  called  in,  she  was  suffering  for  the 
first  time,  she  says,  from  severe  pain  in  her  back  and  limb, 
and  she  states  that  u  for  the  last  two  or  three  weeks  before 
going  to  the  hospital  1  could  not  be  moved  without  pain." 
Dr.  Rose,  who  was  first  called  to  see  appellant  when  the 
extreme  and  severe  attack  came  on  in  1896,  states  that 
"  there  is  not  any  exact  dividing  line  between  acute  and 
chronic;  the  one  runs  into  the  other  and  different  men  may 
draw  the  line  at  different  places;  it  refers  more  to  the 
length  of  time  that  a  person  has  suffered  from  sciatica. 
The  symptoms  are  about  the  same,  only  as  to  the  ditference 
in  time."  But  Dr.  Meyer  says  the  difference  is  not  wholly 
as  to  duration,  but  refers  to  severity  also,  and  Dr.  Murphy 
makes  the  same  statement.  Appellee's  testimony  above 
referred  to,  indicates  that  she  had  symptoms  of  the  disease 
at  least  four  years  before  the  operation  complained  of,  and 
three  of  appellant's  witnesses,  Doctors  Thorne,  Ferguson 
and  Russell,  testify  that  where  ankylosis  exists,  of  the  char- 
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acter  found  at  the  time  of  the  operation  in  the  case  of 
appellee,  it  indicates  a  chronic  case  of  sciatica.  If,  therefore, 
the  judgment  of  appellant  as  a  physician  led  him  to  con- 
sider and  treat  this  as  a  chronic  case  of  long  standing, 
requiring  surgical  treatment,  such  judgment,  even  if  we 
regard  it  as  erroneous,  can  not  be  regarded,  under  this  evi- 
dence, as  inconsistent  with  reasonable  and  ordinary  skill 
and  care. 

The  question  is  whether  appellant  was  justified,  under  the 
conditions  shown  by  the  evidence,  in  recommending  surgical 
treatment  in  this  particular  case.  It  is  the  duty  of  physi- 
cians and  surgeons  to  exercise  reasonable  and  ordinary  care, 
skill  and  diligence  in  the  practice  of  their  profession.  To 
this  extent  they  are  liable  and  no  further.  They  are  not 
required  to  possess  the  highest,  but  reasonable  skill.  The 
burden  of  proof  is  upon  the  plaintiff  in  an  action  for  mal- 
practice to  show  the  want  of  such  care,  skill  and  diligence, 
and  also  to  show  that  the  injury  complained  of  resulted 
from  failure  to  exercise  these  requisites.  This  has  not  been 
done  in  the  present  case.  It  can  not  be  said  as  a  matter  of 
law,  where  a  physician  recommends  a  method  of  treatment 
recognized  and  approved  by  the  standard  authorities  upon 
medicine  and  surgery  as  appropriate  to  the  case  in  hand, 
and  consults  another  physician  or  surgeon — as  appellant  did 
in  this  case — who  has  had  experience  in  the  use  of  such 
method,  and  who,  after  examination  of  the  patient,  concurs 
in  his  judgment,  and  the  patient  submits  to  the  treatment 
upon  such  advice,  that  he  has  failed  to  exercise  ordinary 
care,  skill  or  diligence  in  making  such  recommendation. 
If  he  has  not  so  failed  he  is  not  liable.  Utley  v.  Burns,  70 
111.  162;  McNevins  v.  Lowe,  40  111.  209;  Barnes  v.  Means, 
82  111.  379;  Small  v.  Howard,  128  Mass.  133;  Potter  v. 
Warner,  91  Penn.  State,  362.  And  the  physician  or  sur- 
geon is  not  an  insurer  of  a  successful  result.  Quinn  v. 
Donovan,  85  111.  194. 

The  averment  that  the  operation  caused  the  stiffening 
and  shortening  of  the  leg  and  is  responsible  for  appellee's 
present  condition  is  not  supported  by  the  evidence.    Ap- 
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pellee's  experts  do  not  so  testify,  and  eminent  practitioners 
called  by  appellant  state  that  these  conditions  are  the  result 
of  the  disease  and  not  of  the  operation. 

There  is  testimony  of  appellee  and  her  friends  to  the 
effect  that  appellant  represented  that  he  had  repeatedly 
performed  such  operation,  and  would  perform  it  in  person, 
whereas  he  had  never  actually  operated,  and  procured  Dr. 
Lee,  a  surgeon  in  attendance  at  the  hospital,  to  do  the  sur- 
gical work  in  the  present  case.  Appellant  denies  that  he  so 
stated.  He  states  that  he  had  several  times  witnessed  the 
operation,  but  did  not  claim  to  have  ever  performed  it  in 
person.  It  is  said  appellant  repeatedly  told  appellee  that 
if  she  would  consent  she  would  be  well  and  home  in  three 
weeks.  But  this  is  an  action  for  malpractice,  not  for  false 
representations,  and  disregarding  the  testimony  of  appel- 
lant to  the  contrary,  we  yet  fail  to  see  wherein  the  alleged 
statements,  if  made,  were  material. 

There  is  evidence  tending  to  show  that  appellant,  in  the 
effort  to  manipulate  and  straighten  appellee's  leg,  several 
times  resorted  to  what  in  her  sensitive  condition  was  very 
painful  treatment.  But  it  is  apparent  that  it  was  employed 
as  a  curative  measure,  and  it  is  not  shown  to  have  been 
injurious.  If  appellant's  methods  in  this  respect  were 
harsh,  appellee  was  not  obliged  to  retain  him  in  attendance, 
and  was  at  liberty  to  employ  others,  as  she  did. 

Appellee's  attorneys  rely  upon  the  verdict  as  settling 
questions  of  fact.  But  there  is  no  material  dispute  as  to 
the  essential  facts.  It  is  not  disputed  that  the  treatment 
complained  of  is  a  recognized  method,  used  and  recom- 
mended by  excellent  medical  authorities.  Appellee's  wit- 
nesses so  testify.  It  is  not  disputed  that  the  disease  was  diag- 
nosed as  sciatica  by  other  physicians  as  well  as  appellant, 
and  that  the  symptoms  so  indicate.  It  is  not  claimed  that 
the  operation  itself  was  not  skillfully  performed.  The  evi- 
dence utterly  fails  to  show  that  the  pain  long  suffered  and 
the  shortening  of  the  limb  by  contraction  of  the  tendons 
can  be  attributed  to  anything  but  the  disease  itself.  There 
is   some  dispute  as  to  whether  the  disease  had  become 
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chronic  when  the  operation  occurred.  But  this  is  a  medical 
or  surgical  question;  and  while  there  is  some  evidence  both 
ways,  it  is  not  so  conclusive  either  way  as  to  enable  us  to 
say  that  appellant  was  mistaken  in  believing  it  to  be 
chronic,  and  acting  accordingly.  But  if  we  take  the  ver- 
dict of  the  jury  as  finding  by  implication  that  it  was  acute 
instead  of  chronic  at  that  time,  and  appellant's  diagnosis 
be  considered  erroneous  in  calling  it  chronic,  it  must  still 
appear  that  his  error  in  judgment  in  this  respect  was  not 
consistent  with  reasonable  and  ordinary  skill  and  care;  and  it 
must  further  appear  that  surgical  treatment  of  acute  sciat- 
ica was  so  clearly  unwarranted,  and  such  a  violation  of 
sound  rules  of  professional  practice,  as  to  be  also  inconsist- 
ent with  ordinary  and  reasonable  medical  skill  and  care.  In 
view  of  the  evidence  before  us,  it  is  impossible  to  reach  such 
a  conclusion,  and  as  was  said  in  Fisher  v.  Niccolls,  2  111. 
App.  484  (487),  we  are  of  opinion  "  that  the  verdict  is  not 
sustained  by  any  reasonable  view  of  the  evidence." 

Appellee  has  been  a  great  sufferer,  and  her  condition  can 
not  but  excite  sympathy.  But  it  certainly  does  not  appear 
from  the  evidence  in  this  record  that  appellant's  conduct  is 
responsible  therefor. 

This  suit  was  begun  May  15,  1898.  But  the  summons 
then  taken  out  was  not  put  in  the  hands  of  the  sheriff,  nor 
was  the  declaration  filed  until  January  9,  1899.  The  oper- 
ation complained  of  was  performed  December  15, 1896,  and 
it  is  contended  that  the  alias  summons,  which  was  served 
on  defendant,  was  not  issued,  nor  was  the  declaration  filed 
until  a  month  and  seven  days  after  the  bar  of  the  statute 
had  arisen.  The  argument  is  that  the  mere  filing  the  pre- 
cipe and  issue  of  a  summons  not  placed  in  the  hands  of  the 
sheriff  "  is  not  such  a  commencement  of  the  action  as  to 
arrest  the  bar  of  the  statute." 

If  the  suit  was  not  begun  until  the  second  summons  was 
issued  and  the  declaration  filed,  then  more  than  two  years 
had  elapsed  since  the  cause  of  action  arose.  The  case  of 
Schroeder  v.  The  M.  &  M.  Ins.  Co.,  104  111.  71,  is,  we  think, 
conclusive  upon  that  question  in  this  court.     It  is  there 
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explicitly  held  that  the  suit  was  commenced  by  issuing  the 
first  summons,  and  the  dissenting  opinion  shows  that  the 
question  was  considered  whether  the  running  of  the  statute 
of  limitations  was  thereby  arrested.  There  is  language  in 
some  subsequent  cases,  that  seems  to  imply  the  delivery  of 
the  summons  to  the  sheriff  is  also  necessary  to  constitute 
the  commencement  of  a  legal  action  in  this  State,  though  so 
far  as  we  are  advised,  the  case  above  cited  has  never  been 
overruled  or  modified  in  the  respect  referred  to.  But  see 
Fairbanks  v.  Farwell,  141  111.  354;  Collins  v.  Manville,  170 
111.  614;  Elliott's  General  Practice,  Vol.  1,  Sec.  303;  Hekla 
Ins.  Co.  v.  Schroeder,  9  111.  App.  472. 

For  the  reasons  indicated,  the  judgment  of  the  Superior 
Court  must  be  reversed  and  the  cause  remanded. 


Northwestern  Life  Assurance  Go.  v.  Emma  Schulz. 

1.  Life  Insurance— Construction  of  the  Contract — Indorsements — 
Forfeitures. — Where  a  policy  of  life  insurance  calls  for  the  payment  of 
the  annual  premium  in  advance,  and  its  indorsements  permits  the  insured 
at  his  option  to  pay  either  annually,  semi-annually,  or  quarterl}7,  at  the 
rates  prescribed  for  each,  it  would  seem  that,  construing  the  policy  and 
indorsements  together,  before  the  company  could  declare  a  forfeiture  for 
a  failure  to  pay  the  quarterly  rate  at  the  quarterly  period,  it  must  show 
that  the  insured  had  made  his  election  and  agreed  to  pay  quarterly  at 
quarterly  rates,  or  at  least  it  should  not  be  permitted  to  forfeit  the 
policy  without  first  having  made  a  demand  upon  the  insured  for  the 
payment  of  the  claimed  premium. 

2.  Same— Contracts  of  Insurance  to  be  Construed  in  Favor  of  the 
Insured.  —  Contracts  of  insurance  are  to  be  construed  in  favor  of  the 
insured,  and  where  there  is  doubt  or  uncertainty  in  their  terms,  and 
when  they  are  susceptible  of  two  interpretations,  that  which  will,  with- 
out doing  violence  to  other  parts  of  the  policy,  sustain  the  claim  of  the 
insured,  or  those  claiming  privity  with  him,  must,  in  preference,  be 
adopted. 

8.  Same—  When  tlie  Question  is  One  of  Forfeiture. — Where  the  ques- 
tion at  issue  in  a  suit  upon  a  policy  of  life  insurance  is  one  of  forfeiture, 
no  liberal  construction  or  intendment  will  be  indulged  in  favor  of  such 
forfeiture. 

4.    Same— When  the  Provision  of  the  Policy  Should  be  Read  in 
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Connection  with  the  Indorsements. — The  provisions  of  a  policy  of  life 
insurance,  that  in  case  of  death  of  the  insured  the  unpaid  part  of  the  bal- 
ance of  the  then  current  year's  premium  should  be  deducted  from  the 
amount  of  the  insurance  money  to  be  paid,  should  not  be  read  as  refer- 
ring to  the  indorsements  upon  such  policy,  but  as  referring  to  a  case 
where  the  insured  had  not,  for  some  reason,  paid  all  the  annual  pre- 
mium. 

5.  Same— Where  a  Credit  will  be  Presumed.— Where  a  policy  of  life 
insurance  is  delivered  upon  payment  of  less  than  the  annual  premium, 
the  giving  of  credit  for  the  balance  will  be  presumed. 

6.  Same—  Construction  of  a  Particular  Policy,— Under  the  facts  in 
this  case,  the  court  construes  the  policy  in  suit  as  one  insuring  the 
deceased  from  year  to  year,  with  the  right,  as  to  the  first  year  at  least, 
to  pay  in  installments,  less  than  the  whole  annual  premium. 

Assumpsit,  on  a  policy  of  life  insurance.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Affirmed.    Opinion  filed  March  12,  1901. 

E.  L.  Barber,  attorney  for  appellant;  Walker  &  Payne, 
of  counsel.        ' 

Jerome  Probst,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Some  time  in  1885,  the  appellant  company  issued  to  one 
Mathias  Schulz  an  assessment  benefit  certificate,  payable  at 
his  death,  which,  in  1898,  it  desired  to  take  up  and  retire,  and 
to  issue  to  Schulz  in  place  thereof,  a  new  ordinary  life  plan 
policy,  on  which  regular  stipulated  premiums  should  be  paid 
instead  of  the  former  assessments.  Accordingly,  acting 
through  its  authorized  agents,  it  solicited  Schulz  to  that 
end.  The  result  of  the  interviews  between  appellant's 
agents  and  Schulz,  in  the  matter,  was  that  Schulz  made  an 
application  and  delivered  it  to  the  agents,  as  follows : 

"  To  the  Northwestern  Life  Assurance  Company,  Chicago, 
Illinois  : 

Please  cancel  ray  certificate  No.  12569.  to  be  surrendered 
on  delivery  of  new  policy,  and  issue  to  me  in  lieu  thereof  a 
policy  on  the  new  ordinary  life  plan  of  said  company  for 
the  same  amount,  with  the  benefits  payable  as  follows: 
Emma  Schulz  (wife). 
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I  agree  that  the  premiums  to  be  paid  by  me  shall  be 
adjusted  in  accordance  with  my  present  age  (nearest  birth- 
day) as  shown  by  the  company's  table  of  rates  for  the  pol- 
icy hereby  applied  for,  ana  shall  be  payable  annually. 

Herewith  find  inclosed  the  sum  of  $250.35,  the  amount 
required  by  the  company  for  such  purpose. 

I  hereby  agree  and  warrant  that  the  statements  and 
answers  made  in  my  original  application  and  in  any  appli- 
cation made  by  me  for  reinstatement  are  material  and  true, 
and  that  said  application,  together  with  my  agreement 
thereunder  and  tins  warranty,  are  hereby  raacle  a  part  of 
any  policy  that  may  be  issued  pursuant  hereto. 

Dated  at  Chicago*  State  of  Illinois,  this  22nd  day  of  April, 
1898. 

Mathias  Schulz. 

Chauncey  B.  Bradley,  agent." 

In  due  course,  after  the  application  was  made  and  deliv- 
ered, the  policy  of  insurance  sued  on  was  issued  by  the 
appellant,  dated  April  26,  1898.  The  main  contractual 
clause  of  the  policy  was  as  follows: 

"Number  118,096.      .  Amount  $5,000. 

Age  57  Annual  Premium,  $250  35-100. 

NORTHWESTERN   LIFE   ASSURANCE   COMPANY, 

CHICAGO,  ILL. 

In  consideration  of  the  application  for  membership  in 
this  company,  which  is  made  a  part  of  this  contract,  and 
of  the  advance  payment  of  two  hundred  and  fifty  and 
35-100  dollars  on  the  delivery  hereof,  and  like  advance  pay- 
ments to  be  made  on  or  before  twelve  (12)  o'clock  noon  of 
the  twenty-sixth  day  of  April,  in  every  year  during  the 
continuance  of  this  contract,  the  Northwestern  Life  Assur- 
ance Company  does  hereby  receive  Mathias  Schulz  of  Chi- 
cago, State  of  Illinois,  herein  called  the  insured,  as  a  mem- 
ber of  said  company,  and  does  promise  and  agree  to  pay  to 
his  wife,  Emma  Schulz,  if  living,  otherwise  to  the  execu- 
tors, administrators  or  assigns  of  the  insured,  the  sum  of 
$5,000,  at  the  office  of  said  company,  in  Chicago,  Illinois, 
within  ninety  (90)  days  after  receipt  of  satisfactory  proofs 
of  the  death  of  said  insured,  deducting  therefrom  the 
unpaid  balance  of  the  then  current  policy  year's  premiums 
(if  any)  and  any  other  indebtedness  hereunder." 

Then  follow  thirteen  printed  rules  or  limitations  concern- 
ing the  construction  to  be  given  to  the  contract,  of  which 
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we  observe  only  three  that  are  particularly  applicable  to 
the  question  before  us.    They  are  as  follows : 

"  3.  Any  moneys  required  to  be  paid  under  this  policy 
must  be  actually  naid  when  due,  at  the  office  of  the  com- 
pany in  Chicago,  Illinois,  or  to  a  duly  authorized  collecting 
ajsjent,  furnished  with  a  receipt  signed  by  the  secretary. 
The  failure  to  pay  any  of  the  premiums,  or  the  failure  to 
pay  any  notes  or  interest  upon  notes  given  to  the  company 
for  any  premium,  on  or  before  the  days  upon  which  they 
become  due,  shall  render  this  policy  ipso  facto  null  and 
void,  and  all  money  paid  thereon  shall  be  the  property  of 
the  company  except  as  otherwise  hereinafter  provided." 

"  8.  In  tlie  event  of  lapse,  surrender  or  forfeiture  of  this 
policy,  all  personal  liability  of  the  insured  hereunder  shall 
cease  and  determine." 

"  11.  This  policy  will  be  reinstated  on  the  written  appli- 
cation therefor  within  six  months  after  the  non-payment  of 
any  premium,  subject  to  evidence  of  good  health  satisfac- 
tory to  the  company,  and  payment  of  all  unpaid  premiums 
with  interest  at  the  rate  or  six  per  cent  per  annum." 

Upon  the  back  of  the  policy  there  were  also  certain  in- 
dorsements, not  referred  to  by  anything  in,  the  policy  itself, 
of  which  the  following  are  copies : 

"  No  agent  of  the  company  has  any  power  or  authority 
to  make,  alter  or  discharge  contracts,  waive  forfeiture  or 
grant  credit;  and  no  alteration  of  the  terms  of  this  contract 
shall  be  valid  and  no  forfeiture  hereunder  shall  be  waived 
unless  such  alteration  or  waiver  be  in  writing  and  signed 
by  the  executive  committee  of  the  company." 

"  PRKMIUM8 

on   this  policy  may  be  paid   annually,  semi-annually  or 
quarterly,  at  the  option  or  the  insured,  as  follows: 

ANNUAL  RATE.  SEMI-ANNUAL  RATE.  QUARTERLY   RATE. 

$250  35-100  $130  20-100  $66  35-100." 

Mathias  Schulz,  the  insured,  died  January  2,  1899,  less 
than  eight  and  one-half  months  after  the  policy  was  issued. 
Emma  Schulz,  his  widow,  named  as  beneficiary  in  the  policy, 
was  plaintiff  in  the  suit  below  and  is  appellee  here.  She 
recovered  judgment  for  the  full  amount  of  the  policy,  and 
the  company  has  appealed  to  this  court. 

The  defense  rests,  principally,  upon  the  contention  that 
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the  insured  forfeited  the  policy,  by  neglecting  to  pay  a 
quarterly  installment  of  premium  which  fell  due,  as  is 
claimed,  on  October  26,  1898.  He  sent  a  bank  check  by 
mail  for  the  amount  of  such  quarterly  installment,  on  Octo- 
ber 29,  1898,  but  it  was  not  received  by  the  company  until 
October  30, 1898,  and  was  then  returned,  because,  as  claimed, 
the  payment  was  made  too  late. 

It  will  be  observed  that  the  application,  signed  and  de- 
livered by  Schulz,  stated  his  agreement  to  pay  the  premium 
annually,  and  that  he  inclosed  with  the  application  the 
amount  of  such  premium,  for  one  year. 

One  of  the  company's  agents  who  had  solicited  Schulz  to 
make  the  application,  testified  that,  in  all  his  conversations 
previous  to  the  time  of  signing  and  delivering  the  applica- 
tion, Schulz  spoke  as  though  he  would  pay  the  premium 
annually,  and  that  just  as  he,  the  agent,  was  leaving,  after 
Schulz  had  signed  the  application,  he  inquired  what  the 
quarterly  rate  would  be,  and  was  told  both  the  annual  and 
quarterly  rates;  and  that  Schulz  then  said  he  would  not  be 
at  home  when  the  policy  would  be  ready  to  be  delivered, 
but  would  leave  the  old  certificate,  and  his  "  check  for  what- 
ever sum  I  shall  (he  should)  elect  to  pay,"  at  his  office,  with 
his  bookkeeper. 

A  few  days  afterward,  the  same  agent  took  the  policy  to 
Schulz'  office  and  exchanged  it  with  the  bookkeeper  for  the 
old  certificate  and  a  check  for  $66.35.  He  never  saw  Schulz 
after  the  application  was  made  and  delivered,  and  it  does 
not  appear  what  was  said  by  the  bookkeeper,  or  himself,  at 
the  time  the  exchange  of  papers  was  made.  So  far  as  is 
shown,  Schulz  never  afterward  spoke  with  anybody  con- 
nected with  appellant,  until  he  went  to  protest  against  the 
refusal  by  appellant  to  accept  his  check  for  a  like  amount 
that  was  subsequently,  in  October,  189S,  returned  to  him 
by  the  company.  Schulz'  check,  for  another  like  amount, 
that  was  sent  to  th§  appellant  in  July,  1898,  was  accepted 
by  the  appellant. 

It  appears  that  Schulz  did  not  personally  attend  to  his 
insurance  affairs,  but  that  they  had  always  been  in  the  charge 
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of  his  bookkeeper,  and  it  was  he  who  drew  up  the  checks 
referred  to.  It  should  be  noted  that  the  language  of  Schulz 
to  the  agent  when  the  application  was  delivered,  was  that 
he  would  leave  his  check  for  the  sum  he  elected  to  pay. 
Construed  most  favorably  for  himself,  this  meant  the 
amount  he  would  pay  at  the  delivery  of  the  policy,  and  not 
necessarily  at  all  times  thereafter.  Except  as  to  the  giving 
of  those  three  checks,  and  such  inferences  as  are  derivable 
from  such  acts,  we  do  not  find  any  conduct  or  word  by 
Schulz  subsequent  to  the  delivery  by  him  of  the  application 
for  the  policy,  from  which  to  determine  what  his  intention 
was,  or  what  election  he  made,  concerning  whether  he  did, 
or  not,  wish  to  change  from  the  annual  payment  of  premium 
plan,  expressed  in  the  application  and  the  policy  itself,  to  a 
quarterly  premium  plan. 

It  is  to  be  observed  that  the  indorsement  on  the  back  of 
the  policy,  whether  it  be  considered  as  a  part  of  the  policy 
or  not,  gave  the  option  to  the  insured  to  pay  the  premiums 
annually,  semi-annually  or  quarterly. 

Now,  the  policy  itself  calling  for  the  payment  of  the 
annual  premium  to  be  made  in  advance,  and  its  indorsement 
permitting  the  insured,  at  his  option,  to  pay  either  annually, 
semi-annually  or  quarterly,  at  the  rates  prescribed  for  each, 
it  would  seem  that,  construing  the  two  together,  before  the 
company  could  forfeit  the  policy  for  failure  by  the  insured 
to  pay  the  quarterly  rate  at  a  quarterly  period,  the  company 
must  be  prepared  to  show  plainly  that  the  insured  had 
made  his  eleption  and  agreed  to  pay  in  that  way,  and  at 
those  rates,  or  at  least,  should  not  be  permitted  to  forfeit 
the  policy  without  first  having  made  a  demand  upon  the 
insured  for  payment  of  the  claimed  premium.  It  does  not 
appear  to  be  provided  either  by  the  policy  or  by  any  of  its 
indorsements,  that  if  payments  of  the  premium,  other  than 
the  annual  premium,  are  made  at  either  of  the  periods  per- 
mitted within  the  year,  they  must  be  paid  in  advance. 

This  class  of  contracts  are,  by  all  the  authorities,  to  be 
construed  in  favor  of  the  insured,  where  there  is  doubt  or 
uncertainty  in  their  terms.     When  susceptible  of  two  inter- 

Vou  xciv  n 
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pretations,  that  which  will,  without  doing  violence  to  the 
other  parts  of  the  policy,  sustain  the  claim  of  the  insured, 
or  those  in  privity  with  him,  must  in  preference  be  adopted. 
Healey  v.  Mutual  Accident  Association,  133  111.  556;  Globe 
Accident  Ins.  Co.  v.  Gerisch,  163  111.  625. 

"  The  question  here  is  one  of  forfeiture,  and  no  liberal 
construction  or  intendment  will  be  indulged  in  favor 
thereof."     Grand  Lodge,  etc.,  v.  Bagley,  164  111.  343. 

It  is  probable  that  the  indorsement  on  the  back  of  the 
policy,  relating  to  the  option  by  the  insured  to  pay  in 
either  annual,  semi-annual  or  quarterly  installments  was 
not  a  part  of  the  contract,  and  was  not  binding  upon  the 
insured,  there  being  no  reference  made  to  it  in  the  body  of 
the  policy.  The  indorsement  must  be  referred  to  in  the 
policy,  as  constituting  a  part  of  it,  to  entitle  it  to  be  consid- 
ered as  a  part  of  the  policy.  (St.  Clair  County  Benefit 
Society  v.  Fietsam,  97  111.  474;  Planters'  Mutual  Ins.  Co. 
v.  Rowland,  66  Md.  236;  Mullaney  v.  National  Ins.  Co., 
118  Mass.  393.)  But  even  though  it  be  a  part  of  the  policy, 
to  be  read  in  connection  therewith,  we  think  it  should  be 
construed,  as  we  have  indicated,  in  favor  of  the  insured, 
unless  the  parol  proof  made  it  clear  that  the  insured  made 
his  election  and  adopted  the  quarterly  method  and  rates, 
as  a  part  of  the  terms  upon  which  he  accepted  the  policy. 
This  we  do  not  think  was  done.  In  the  absence  of  proof 
of  some  other  method  being  agreed  upon,  the  method  of 
annual  payment  provided  for  by  the  policy  itself  must  stand. 

The  provision  in  the  policy  that  in  case  of  death  of  the 
insured  the  unpaid  part  of  the  balance  of  the  then  current 
jy ear's  premium  should  be  deducted  from  the  amount  of  the 
insurance  money  to  be  paid,  can  not,  we  think,  be  read  as 
referring  to  the  indorsement,  but  should  be  read  as  refer- 
ring to  a  case  where  the  insured  had  not,  for  some  reason, 
paid  all  the  current  annual  premium.  The  policy,  as  well 
as  the  application,  seems  to  require  the  advance  payment 
of  the  annual  premium,  except  for  such  part  as  credit  may 
be  given  (see  provision  about  Rotes  given  for  any  premium), 
and  it  is  not  to  be  doubted  that  a  credit  could  be  given  for 
a  portion  of  such  premium  without  invalidating  the  policy. 
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Gosch  v.  State  Mutual  Fire  Ins.  Assn.,  44  111.  App.  263; 
Hancock  Life  Ins.  Co.  v.  Schlink,  175  111.  284;  1  Joyce  on 
Ins.,  Sec.  79;   Chicago  Life  Ins.  Co.  v.  Warner,  80  111.  410. 

The  policy  having  been  delivered  upon  payment  of  less 
than  the  annual  premium,  the  giving  of  credit  for  the  bal- 
ance will  be  presumed,  in  the  absence  of  clear  proof  of  the 
company  that  such  was  not  intended.  (Miller  v.  Life  Ins. 
Co.,  12  Wall.  285.)  The  only  way  such  presumption  has 
been  attempted  to  be  overcome,  in  this  case,  is  by  showing 
the  facts  already  referred  to,  and  we  do  not  think  they 
were  sufficient  for  that  purpose. 

The  English  cases  cited  by  appellant  do  not,  in  our 
opinion,  apply  to  this  case,  for  the  principal  reason  that  we 
hold  there  was  not  any  binding  election  and  agreement 
made  by  appellant  to  take  the  policy  and  pay  quarterly 
premiums  therefor. 

Under  the  facts  shown  we  can  not  come  to  the  conclusion 
the  policy  was  one  insuring  Schulz  from  one  quarter  year 
to  another.  It  was  rather  one  from  year  to  year,  with  the 
right  to  Schulz,  as  to  the  first  year,  at  least,  to  pay  in 
installments  less  than  the  whole  annual  premium.  If  there 
should  be  inferred  from  what  was  done  by  Shulz,  that  such 
installments  were  to  be  paid  quarterly,  then,  there  being  no 
agreement  that  they  should  be  paid  in  advance,  the  right 
of  appellant  to  declare  a  forfeiture  for  the  non-payment  of 
one  of  them  in  advance,  did  not  exist,  especially  without  a 
previous  demand. 

To  comment  upon  other  matters  argued  would  be  scarcely 
more  than  a  repetition  of  what  we  have  already  said,  and 
is  unnecessarv. 

Twenty-five  propositions  of  law  to  be  held  by  the  court 
were  submitted  by  counsel  for  the  appellant,  of  which 
twenty  were  held  and  five  refused.  Aside  from  the  strong 
presumption  that  all  the  law  involved  in  this  case  was  suffi- 
ciently expressed  in  the  twenty  propositions  that  were  held, 
we  do  not  see  that  in  the  five  that  were  refused,  any  error 
was  committed.  What  we  have  hereinbefore  said,  covers 
most  of  them. 

The  judgment  was  correct,  and  will  be  affirmed. 
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Supreme  Lodge  Knights  of  Pythias  v.  Mary  Hammerl. 

1.  Beneficiary  Associations—  Waiver  of  Forfeitures.—  Under  the 
by-laws  of  the  appellant  in  this  case,  this  court  holds  that  the  right  of 
forfeiture  of  the  member's  certificate  for  the  non-payment  of  dues  was 
waived. 

Assumpsit,  on  a  beneficiary  certificate.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  March  12,  1901. 

W.  S.  Forrest,  B.  C.  Bachrach  and  B.  Landon,  attor- 
neys for  appellant. 

James  B.  Heffernan,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  the  appellee,  widow  of  William 
C.  Hammerl,  deceased,  to  recover  from  appellant  the  sum  of 
$1,000  agreed  to  be  paid  to  her  by  the  terms  of  a  certain 
certificate  of  membership  issued  to  the  said  deceased  by 
the  Board  of  Control  of  the  Endowment  Rank  of  the  appel- 
lant. There  is  no  question  but  the  certificate  was  duly  and 
properly  issued  to  the  husband  of  the  appellee,  or  of  his 
death,  and  that  due  proofs  of  his  death  were  made.  The 
certificate  of  membership  was  issued  to  Hammerl  October 
24,  1894,  and  he  died  April  1,  1897.  He  had  always  paid 
everything  that  was  due  from  him  as  a  member  up  to  the 
month  of  February,  1897.  For  that  month  and  for  the 
month  of  March,  he  did  not  pay  until  March  29,  1897. 
The  assessments  for  each  of  those  months  was  $1.50,  besides 
five  cents  dues,  and  on  the  last-named  date  he  paid  $3.10 
for  both  of  said  months.  There  is  some  controversy  as  to 
whether  that  amount  was  paid  on  March  29th  or  on  April 
1st,  but  we  think  the  clear  weight  of  the  evidence  estab- 
lishes that  the  payment  was  made  on  March  29th.  The 
defense  to  the  suit,  as  set  up  by  special  plea,  was  that  the 
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certificate  of  membership  became  forfeited  because  Ham- 
merl  failed  to  make  his  monthly  payments  of  assessments 
and  dues  for  the  month  of  February,  on  or  before  the  tenth 
day  of  that  month,  as  required  by  the  by-laws;  and  reliance 
was  placed  upon  section  7,  article  4,  of  said  by-laws,  which, 
as  pleaded,  is  as  follows : 

"Section  7.  Monthly  payments  and  dues  of  members 
holding  certificates  of  endowment  shall  be  due  and  payable 
to  the  secretary  of  the  section  without  notice,  on  the  first 
day  of  each  and  every  month,  and  a  failure  to  make  such 
payment  on  or  before  the  tenth  day  of  each  month  shall 
cause,  from  and  after  such  date,  a  forfeiture  of  the  certifi- 
cate of  endowment,  and  all  right,  title  and  interest  such 
member  or  his  beneficiaries  may  have  in  and  to  the  same, 
and  membership  shall  cease  absolutely.  In  case  of  such  for- 
feiture membership  may  be  redeemed  by  making  application 
in  the  form  prescribed  for  new  applicants,  the  payment  of 
required  membership  fee  and  surrender  of  the  forfeited  cer- 
tificate. If  approved  by  the  medical  examiner  in  chief  and 
accepted  by  the  Board  of  Control,  a  new  certificate  shall  be 
issued  and  the  rating  shall  thereafter  be  at  the  age  of 
nearest  birthday  to  the  date  of  the  last  application." 

Section  8,  article  4,  of  the  by-laws,  also,  is  as  follows : 

" "  Section  8.  When  a  member  shall  have  forfeited  his 
membership  by  reason  of  non-payment  of  the  regular 
monthly  payments,  assessments  or  dues,  and  if  within  thirty 
days  from  the  last  day  of  the  month  in  which  such  for- 
feiture accrued,  it  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  Board  of  Control  that  the  forfeiture  was  without 
fault  on  the  part  of  said  member,  the  board  shall  have  the 
power  to  cancel  the  same  and  may  re-admit  him  at  his  former 
rating  upon  satisfactory  evidence  of  good  health,  to  be  fur- 
nished at  his  own  expense.  Provided,  that  if  the  forfeiture 
for  non-payment  of  the  regular  monthly  payments,  assess- 
ments or  dues  has  continued  for  a  period  of  sixty  days 
after  notice  thereof  has  been  received  at  office  of  Board  of 
Control,  then,  upon  cancellation  of  same,  and  re-admission, 
the  member  shall  be  rated  at  his  age  at  the  date  of  such 
re-admission,  a  special  form  for  above  procedure  to  be  fur- 
nished by  the  Board  of  Control." 

Now,  assuming  that  section  7,  aforesaid,  is  self -executing, 
when  considered  by  itself,  and  that  under  it  a  forfeiture 
resulted  because  the  dues  and  assessment  for  February  were 
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not  paid  on  or  before  the  tenth  day  of  February,  as  therein 
provided,  what  effect  shall  be  given  to  section  8,  aforesaid, 
which  immediately  follows  and  supplements  said  sec- 
tion 7  t 

It  is  a  well  recognized  rule  of  construction  of  all  contracts 
that  the  whole  of  a  contract  shall  be  read  and  construed 
together.  Section  8  provides  for  the  contingency  that  a 
forfeiture  of  membership  may  have  occurred  for  non-pay- 
ment of  monthly  dues  and  assessments,  as  provided  in  sec- 
tion 7,  and  that  if  in  such  case  and  within  thirty  days  from 
the  last  day  of  the  month  in  which  the  forfeiture  has 
happened,  u  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  Board  of  Control  that  the  forfeiture  was  without  fault 
on  the  part  of  said  member,  the  board  shall  have  the  power 
to  cancel  the  same  (forfeiture)  and  may  re-admit  him  at  his 
former  rating,  upon  satisfactory  evidence  of  good  health." 
What  such  "  satisfactorv  evidence  "  shall  consist  of  is  left 
uncertain,  and  for  determination  in  each  particular  case. 
In  this  case  it  consisted  of  statements  made  by  Mr.  Thoma, 
the  secretary  of  the  section  of  the  Endowment  Rank  to  which 
Hammerl  belonged,  at  the  time  he  paid  over  to  the  Board 
of  Control  the  money  received  by  him  from  Hammerl. 

He  received  the  money  April  29th  at  Desplaines,  Cook 
county,  and  on  the  same  day  took  it  to  the  office  of  the 
Board  of  Control  in  Chicago,  and  there  handed  the  money 
to  one  Faschal,  who  was  acting  for  the  Board  of  Control  as 
a  clerk,  and  who  u  always  received  the  money."  As  to  what 
there  occurred  Thoraa's  testimony  is  as  follows : 

"  I  went  to  the  Board  of  Control  and  told  them  I  wanted 
to  reinstate  Mr.  Hammerl.  They  asked  me  if  he  was  sick 
and  I  told  tbem  no,  that  he  was  a  healthy  man.  They  says 
'All  right,  we  will  accept  the  money,'  and  he  paid  over  the 
money,  and  took  a  receipt." 

In  another  connection  Thoma  testified,  speaking  of  other 
occasions : 

"  When  I  went  there  to  pay  money  I  did  ray  business 
with  Mr.  Faschal.  *  *  *  He  always  received  the  money. 
There  was  a  window  there  through  which  the  money  was 
paid,  and  Mr.  Faschal  sat  at  that  window.  *  *  *  I 
told  Mr.  Faschal  I  would  like  to  reinstate  Mr.  Hammerl, 
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and  he  asked  rae  the  question,  c  Is  he  in  good  health  ? '  I 
says  '  Yes,  he  is;  he  has  paid  me  for  the  month  of  February 
and  the  month  of  March.'  He  says  *  All  right,'  and  he 
accepted  the  money.  This  conversation  was  at  the  time  1 
paid  the  money." 

It  is  plain  that  the  Board  of  Control  got  the  money. 
Stolte,  the  secretary  of  the  Board  of  Control,  gave  it  back 
to  Thoma  in  the  month  of  May  following,  and  Thoma  still 
had  it  at  the  time  of  the  trial. 

We  discover  nothing  in  the  record  that  impeaches  in  any 
respect  the  truthfulness  of  the  transaction  as  described  by 
Thoma,  nor  its  entire  good  faith.  For  anything  shown, 
Hammerl  was  a  well  and  healthy  man  at  the  time,  and  may 
have  dropped  suddenly  dead,  at  the  time  of  his  death  two 
or  three  days  afterward. 

A  course  of  business  such  as  shown,  ought  not  to  consti- 
tute a  good  defense,  because  not  formally  adopted  by  the 
Board  of  Control  before  the  member  dies.  Hammerl  did 
all  that  he  could  do  to  reinstate  himself,  and  did  it  in  the 
regular  and  usual  way  required  by  the  manner  of  doing 
business.  The  by-laws  do  not  require  any  specific  mode  of 
satisfying  the  board  that  he  was  in  good  health  when  apply- 
ing for  reinstatement,  and  we  think  what  was  clone  was  all 
that  was  necessary  for  Hammerl  to  do,  nothing  further 
having  been  requested  of  him. 

The  case  appears  to  us  a  simple  one,  that  does  not  require 
a  review  and  citation  of  authorities. 

The  objection  stated  to  the  one  instruction  given  at 
plaintiff's  request  is  too  hypercritical.  It  was  rightly 
given. 

If  there  were  any  occasion  for  speaking  of  the  question 
of  waiver  being  in  the  case  under  the  pleadings,  we  would 
only  refer  to  the  circumstance  that  appellee's  instructions 
recognize  it  as  being  a  question  for  the  jury. 

There  was  no  error  committed  by  the  court  for  refusing 
a  continuance  because  of  an  absent  witness,  and  we  see  no 
other  point  made  by  appellant  that  requires  specific  men- 
tion. The  verdict  was  right  and  the  judgment  should  be 
and  is  accordingly  affirmed. 
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Prussian  National  Ins.  Co.  v.  Anton  Chichocky, 

1.  Equity — Power  to  Set  Aside  a  Judgment  of  Dismissal. — Where  a 
cause  was  placed  upon  the  trial  calendar  of  a  trial  judge  who  died 
before  it  was  reached  for  trial,  and  another  judge  took  up  the  calendar, 
and,  in  ignorance  of  the  fact  that  such  cause  had  been  set  down  for 
trial,  included  it  in  a  second  preliminary  call,  contrary  to  the  established 
and  uniform  practice  of  the  court,  of  which  neither  the  plaintiff  nor 
his  attorneys,  although  awaiting  its  appearance  upon  the  trial  calendar, 
had  notice,  and  upon  which  second  irregular  call  it  was  dismissed, 
which  dismissal  was  not  discovered  until  after  the  end  of  the  terra, 
held,  that  a  court  of  equity  had  full  power  and  jurisdiction  to  set  aside 
the  judgment  of  dismissal  and  give  the  appropriate  relief  in  the 
premises. 

2.  Same — Power  to  Decree  New  Trials.—  Courts  of  equity  have  juris- 
diction to  decree  new  trials  at  law  where  judgments  have  been  obtained 
by  fraud,  accident  or  mistake. 

8.  Same — Power  to  Correct  Mistakes  in  Judgments — Competency  of 
Oral  Testimony. — Where  the  clerk  of  a  court  of  record  makes  an  erro- 
neous entry  in  the  record  of  a  judgment  at  law,  oral  testimony  is  com- 
petent in  a  court  of  equity  to  show  that  the  entry  was  incorrect  in  fact, 
or,  in  other  words,  a  mistake  in  fact,  and  the  courc  has  jurisdiction  to 
set  aside  such  judgment;  such  mistakes  may  be  shown  by  any  compe- 
tent evidence,  oral  or  documentary,  as  the  other  cases. 

Bill  to.  Set  Aside  an  Order  of  Dismissal.— Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  tiled  March  12,  1901. 

Isaac  A.  Loeb,  attorney  for  appellant;  William  S.  Hef- 
fekan,  of  counsel. 

Dickinson  &  Haremski,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  Superior  Court 
setting  aside  and  vacating  a  judgment  at  law  by  which  a 
suit  brought  by  appellee  against  appellant,  in  said  court, 
upon  the  law  side  thereof,  was  dismissed,  and  reinstating 
said  cause  in  its  place  upon  the  law  docket  and  trial  calendar. 
The  decree  finds,  in  substance,  that  appellee  brought  suit 
in  the  Superior  Court  upon  a  policy  of  insurance  issued  by 
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appellant  to  recover  the  loss  and  damage  caused  by  fire 
upon  the  goods  covered  by  said  policy;  that  the  cause  being 
at  issue,  was  placed  upon  the  calendar  of  the  late  Judge 
Goggin,  who,  upon  a  preliminary  call  of  the  calendar,  had 
set  the  cause  for  trial  upon  his  trial  calendar;  that  Judge 
Goggin  having  soon  thereafter  died  while  said  cause  was 
still  awaiting  trial,  Judge  Payne,  of  said  court,  took  up 
the  said  calendar  of  Judge  Goggin,  and,  in  ignorance  of 
the  fact  that  said  cause  had  been  upon  a  former  preliminary 
call  set  down  for  trial,  included  it  in  a  second  prelimi- 
nary call,  contrary  to  the  established  and  uniform  prac- 
tice, of  which  call  neither  the  plaintiff  in  said  cause  nor  his 
attorneys,  who  were  awaiting  the  appearance  of  said  cause 
on  the  trial  calendar,  had  notice;  and  that  upon  said 
second  and  irregular  preliminary  call  the  said  suit  was  dis- 
missed; that  said  appellee  and  his  attorneys,  without  fault 
or  neglect  on  their  part,  had  no  notice  nor  knowledge  of 
said  dismissal  until  the  term  had  expired  at  which  said  order 
of  dismissal  was  entered;  that  appellee's  attorneys  then 
moved  before  Judge  Payne  to  set  aside  the  dismissal  and 
to  reinstate  said  cause;  that  said  motion  would  have  been 
granted  by  Judge  Payne  "  had  he  not  been  prevented  from 
doing  so  by  the  fact  that  the  term  of  court  at  which  said 
judgment  of  dismissal  had  been  rendered  had  passed  and 
come  to  an  end." 

This  finding  of  facts  is  substantially  justified  by  the  evi- 
dence. Courts  of  equity  have  jurisdiction  to  decree  a  new 
trial  at  law  where  a  judgment  has  been  obtained  by  fraud, 
accident  or  mistake.     Foote  v.  Despain,  87  111.  28  (30). 

It  is  contended  by  appellant's  counsel  that  appellee  had  an 
adequate  remedy  at  law.  This  might  have  been  so,  had 
the  facts  been  discovered  before  the  expiration  of  the  term 
at  which  the  judgment  of  dismissal  was  rendered.  After 
such  expiration  no  correction  of  the  record  which  the  court 
had  power  then  to  make  would  have  restored  its  jurisdic- 
tion to  set  aside  the  final  judgment  entered  at  a  former 
term.  But  in  equity  "relief  may  be  obtained  against  a 
judgment  at  law,  although  the  party  might  find  a  remedy 
in  the  court  of  law."    Foote  v.  Despain,  &upra. 
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The  recital  in  the  record  that  the  case  was  called  for  trial 
and  dismissed  on  such  trial  call  does  not  bind  appellee,  if 
the  whole  records  of  the  court  show  that  recital  to  be 
untrue,  and  that  in  fact  it  was  dismissed — not  for  want  of 
prosecution  when  called  for  trial — but  upon  an  irregular 
second  preliminary  call  made  by  mistake  of  the*  judge,  and 
of  which  appellee  had  no  notice  until  it  was  too  late  for 
the  court  to  help  him,  because  the  term  had  elapsed.  Gott- 
schalk  v.  Lembke,  61  111.  App.  236,  and  cases  there  cited. 
As  is  said  in  Kilian  v.  Clark,  9  111.  App.  426  (430), "  the  call 
made  out  of  the  usual  course  in  the  absence  of  a  rule  of 
record  authorizing  it,  or  notice  to  appellees  or  their  attor- 
ney, was  well  calculated  to  operate  as  a  surprise  upon  suitors 
and  their  attorneys,  and  in  a  case  like  this  to  work  serious 
prejudice  to  appellants." 

It  is  said  that  there  was  no  competent  evidence  produced 
to  maintain  the  allegations  of  the  bill,  and  to  show  that 
the  order  dismissing  the  suit  at  law  was  in  fact  made  on  a 
first  call  instead  of  a  trial  call,  as  the  judgment  order  recites. 
We  presume  it  is  intended  by  counsel  to  claim  that  the 
facts  could  not  be  shown  by  oral  testimony,  contradicting 
the  recital  of  the  record  in  the  law  suit,  that  the  order  of 
dismissal  was  entered  when  the  case  had  been  called  for 
trial.  In  the  case  of  Owens  v.  Kanstead,  22  111.  161  (169),  it 
is  said  by  Breese,  J.,  that  where,  by  fraud  or  mistake,  an 
officer  makes  a  false  return,  "a  court  of  equity  has  full 
power  and  jurisdiction  to  interpose  and  give  the  appropriate 
relief,  and  to  permit  the  party  injured  to  aver  against  the 
truth  of  the  return  and  show  it  to  be  false,  although  it  is  a 
matter  of  record."  In  that  case  oral  testimony  was  held 
admissible  against  the  truth  of  the  sheriff's  return.  In 
the  present  case  it  is  the  clerk's  recital  that  is  in  question. 
But  the  oral  testimony  was  not  introduced  to  correot  the 
record  of  the  judgment  at  law.  It  was  offered  in  a  court 
of  equity  to  show  that  the  said  recital  was  incorrect  in  fact, 
was,  in  other  words,  a  mistake  in  fact;  and  a  court  of  equity 
having  jurisdiction  to  set  aside  a  judgment  obtained  by 
mistake,  such  mistake  of  fact  may  be  shown  bjr  any  com- 
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petent  evidence,  oral  or  documentary,  as  in  other  cases. 
See  Edwards  v.  Saras,  3  111.  168  (171). 

It  is  said  that  there  is  no  evidence  to  support  the  finding 
of  the  decree  that  Judge  Payne  would  have  granted  the 
motion  to  reinstate  if  the  term  of  coitrt  had  not  passed. 
However  that  may  be,  it  is  immaterial  what  said  judge 
might  have  done  under  other  circumstances.  The  decree 
does  not  stand  on  that  ground,  but  on  the  substantial 
ground  that  the  judgment  at  law  was  improperly  entered 
by  mistake,  in  violation  of  the  regular  and  established 
methods  of  procedure. 

The  decree  of  the  Superior  Court  is  affirmed. 


John  W.  Burdette  v.  Benjamin  Argile  et  al. 

1.  Libel  and  Slander— Pleadings  in  Judicial  Proceedings  Privi- 
leged.—In  judicial  proceedings,  both  the  answers  of  witnesses  in  testi- 
fying and  the  written  statements  of  litigants  and  counsel  in  their 
pleadings,  when  such  answers  and  statements  are  material  and  perti- 
nent to  the  issues  presented,  are  protected  as  privileged  communications, 
upon  which  no  liability  can  be  predicated  by  reason  of  the  words 
alone,  in  suits  for  slander  or  libel. 

2.  Same— Malice  Not  to  be  Predicated  upon  Privileged  Words.— 
Privileged  words  include  those  which  are  used  by  a  party  or  counsel,  or 
by  a  party  acting  as  his  own  counsel  in  judicial  proceedings,  including 
preliminary  inquiries  as  to  crime  before  justices  of  the  peace,  and  mal- 
ice can  not  be  predicated  merely  upon  such  words. 

3.  Same — Privileged  Communications  in  Judicial  Proceedings — Ap- 
plication of  the  Rule. — The  rule  of  protection  applies  only  to  such 
words  and  writings,  spoken  or  published,  as  are  material  and  pertinent 
to  the  issues  presented  by  the  judicial  proceeding  in  which  they  occur. 

4L  Same— Presumpt ion  of  Malice  May  Be  Overcome.— The  presump- 
tion of  malice  arising  from  the  use  of  libelous  words  may  be  overcome 
by  proof.  Where  the  words  are  not  pertinent  and  material  the  rule  of 
protection  does  not  apply;  but  the  defendant  may  show  that  he  believed 
in  good  faith  that  they  were  pertinent  and  material  and  so  rebut  the 
presumption  of  malice. 

5.  Same—  Words  Offensively  Expressed  in  Judicial  Proceedings. — 
Where  words  spoken  or  published  in  a  judicial  proceeding  are  material 
and  pertinent,  they  are  protected  as  privileged  matter,  even  though 
such  matter  is  expressed  in  words  unnecessarily  harsh  and  offensive. 
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6.  Appellate  Court  Practice— Stipulation  that  the  Bill  of  Excep- 
tions May  Be  Incorporated  in  the  Record. — A  bill  of  exceptions  will  not 
be  stricken  from  the  files  because  the  stipulation  provided  that  the  origi- 
nal bill  of  exceptions  "  be  incorporated  in  the  record  and  taken  to  the 
Appellate  Court "  instead  of  providing  that  it  be  incorporated  in  the 
transcript  of  the  record. 

Action  on  the  Case,  for  libel.  Appeal  from ,  the  Superior  Court  of 
Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Reversed  and  remanded. 
Opinion  filed  March  14, 1901. 

Statement. — This  action  is  on  the  case  for  libel.  Appel- 
lees, in  response  to  a  rule  of  the  Superior  Court  of  Uook 
County  requiring  them  to  show  cause  why  they  should  not 
be  adjudged  in  contempt  of  said  court,  filed  a  written  answer 
to  the  rule,  a  part  of  which  constitutes  the  alleged  libel 
sued  upon.  The  part  in  question,  as  set  up  by  the  declara- 
tion of  appellant,  with  appropriate  innuendo,  is  as  follows : 

"  J.  W.  Burdette  (meaning  plaintiff)  executed  and  filed  a 
criminal  complaint  before  James  C.  Martin,  a  justice  of  the 
peace  and  police  magistrate  in  Cook  county,  Illinois;  that 
the  said  J.  W.  Burdette  (meaning  plaintiff)  swore  to  said 
complaint;  that  the  matters  stated  in  said  complaint  are 
absolutely  false  and  untrue,  and  were  known  so  to  be  by 
the  said  J.  W.  Burdette  (meaning  plaintiff)  at  the  time  he 
(meaning  plaintiff)  made  oath  to  the  same." 

To  appellant's  declaration,  alleging  inter  alia  the  above 
matters  as  a  publication  constituting  libel,  the  appellees 
pleaded  the  general  issue :  the  truth  of  the  alleged  libel,  as 
justification;  that  the  writing  was  a  privileged  statement, 
in  that  it  was  published  in  pleadings  in  a  judicial  proceed- 
ing, and  a  further  plea  that  it  was  published  in  judicial 
proceedings,  and  that  defendants  believed  it  to  be  pertinent 
thereto.  Issue  having  been  joined  upon  these  pleas,  the 
cause  proceeded  to  a  trial. 

Upon  the  trial  appellant  presented  evidence  to  sustain  his 
declaration.  It  appeared  that  the  publication  in  question 
was  a  part  of  a  pleading  in  a  judicial  procedure,  L  e.,  it  was 
part  of  an  answer  to  a  rule  upon  defendants  to  show  cause 
why  they  should  not  be  adjudged  to  be  in  contempt  of  the 
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court.  It  also  appeared  that  the  court  where  the  contempt 
proceedings  were  had,  upon  the  motion  of  appellant, 
ordered  the  portion  of  the  answer  which  is  here  in  question 
to  be  stricken  from  the  answer  as  impertinent  matter. 
There  was  evidence  showing  controversies  between  appel- 
lant and  appellees  arising  in  the  course  of  their  business 
affairs,  out  of  which  the  litigation  arose  which  resulted  in 
the  publication  of  the  alleged  libel. 

At  the  conclusion  of  the  evidence  offered  by  the  plaintiff 
below,  appellant  here,  the  trial  court  peremptorily  directed 
a  verdict  to  be  returned  finding  appellees  not  guilty. 

From  judgment  on  that  verdict  this  appeal  is  prosecuted. 

E.  A.  Sherburne  and  John  W.  Burdette,  attorneys  for 
appellant. 

In  an  action  for  libel  on  a  plea  of  truth  as  justification, 
the  burden  is  on  the  defendant  to  prove  affirmatively  the 
truth  of  the  charges  complained  of  and  also  good  faith  in 
publishing  them,  and  the  issue  is  for  the  jury.  Const.  111., 
Art.  II,  Sec.  4;  Corbley  v.  Wilson,  71  111.  209;  Trennell  v. 
Ferguson,  17  111.  App.  76;  White  v.  Carroll,  42  N.  Y.  161; 
Newell  on  Slander  and  Libel,  449. 

In  an  action  for  libel  a  plea  of  privilege  that  the  matter 
was  pleaded  in  good  faith,  in  the  belief  that  it  was  perti- 
nent, is  an  issue  of  fact,  the  burden  of  proving  which  is  on 
the  pleader  and  goes  to  the  jury.  White  v.  Carroll,  42 
K  Y.  161;  Newell  on  Slander  and  Libel,  449,  450. 

In  an  action  for  libel,  on  a  plea  of  privilege  that  the  mat- 
ter was  pertinent  and  relative  to  judicial  proceedings  in 
equity  in  which  it  was  published,  the  adjudication  of  the 
chancellor  in  the  former  suit  that  the  matter  was  scandal- 
ous and  impertinent  is  res  adjudicata  between  the  parties 
and  their  privies  in  the  action  at  law.  Attorney  General 
v.  C.  &  E.  I.  R  Co.,  112  111.  520  (538). 

Aspersions  on  the  character  and  motives  of  counsel 
engaged  in  the  litigation  are  not  pertinent  and  material. 
Fnion  Mut.  Life  Ins.  Co.  v.  Thomas,  83  Fed.  Rep.  803. 

Libelous  charges  made  before  a  court  not  legally  compe- 
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tent  to  investigate  them  are  actionable.    Milam  v.  Burnside, 

I  Brev.  (S.  Car.)  295;  McLaughlin  v.  Cowley,  127  Mass.  316; 
Hoar  v.  Wood,  3  Met.  193. 

Express  malice  defeats  privilege.  Hancock  v.  Blackwell. 
139  Mo.  440;  Kausch  v.  Anderson,  75  111.  App.  526  (536  et 
seq.);  Tiepke  v.  Times  Pub.  Co.  (R.  I.),  37  Atl.  1031;  White 
v.  Carroll,42  N.  Y.  161;  Wharton  v.  Wright,  30  111.  App.  343. 

Impertinent  libelous  matter  published  and  uttered  in  a 
proceeding  at  law  is  not  privileged.  Elam  v.  Badger,  23 
111.  498;  Gilmer  v.  Eubanks,  13  111.  271;  McDavitt  v.  Boyer, 
169  111.  475;  Un.  Mut.  Life  Ins.  Co.  v.  Thomas,  83  Fed.  Rep. 
803;  McLaughlin  v.  Cowley,  131  Mass.  70;  Newell  on  Slander 
and  Libel,  425. 

Harry  P.  Simonton  and  Edgar  L.  Masters,  attorneys  for 
appellees. 

In  arriving  at  the  question  of  relevancy,  it  is  not  material 
whether  the  words  were  actually  relevant,  but  whether 
when  uttered  they  could  fairly  and  reasonably  have  been 
supposed  to  have  been  material  to  the  issue.  Lea  v.  White, 
4  Sneed  (Tenn.),  Ill;  Hoar  v.  Wood,  3  Mete.  (Mass.)  193, 
194,  197;  Hart  v.  Baxter,  47  Mich.  198;  Mower  v.  Watson, 

II  Vt.  536, 541;  Townsend  on  Slander  &  Libel,  Sec.  220, 221; 
Garr  v.  Selden,  4  Com.  (N.  Y.)  91. 

Great  latitude  of  remark  and  observation  is  allowed  to 
all  persons,  both  parties  and  counsel,  in  the  conduct  and 
management  of  all  proceedings  in  the  course  of  the  admin- 
istration of  justice.  Hoar  v.  Wood,  3  Mete.  (Mass.)  193, 
194,  197. 

Express  malice  does  not  defeat  privilege.  Malice  can 
not  be  u  predicated  on  what  is  said  or  written  in  a  proceed- 
ing in  a  court  of  justice,"  McDavitt  v.  Boyer,  169  111. 
475,  483. 

•  Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  only  question  presented  upon  this  appeal  is  as  to  the 
sufficiency  of  the  evidence  to  go  to  the  jury;  and  the  only 
ground  upon  which  the  direction  of  a  verdict  by  the  trial 
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court  is  sought  to  be  justified,  is  that  the  writing,  in  which 
the  alleged  libel  was  published,  is  such  a  privileged  publica- 
tion as  could  in  no  event,  under  the  evidence,  be  made  the 
basis  of  a  liability. 

The  general  rule  is,  as  contended  by  counsel  for  appellees, 
that  in  judicial  proceedings  both  the  answers  of  witnesses 
in  testifying  and  the  written  statements  of  litigants  and 
counsel  in  their  pleadings,  when  such  answers  and  such 
statements  are  material  and  pertinent  to  the  issues  pre- 
sented, are  protected  as  a  matter  of  public  policy,  and  con- 
stitute privileged  communications  upon  which  no  liability 
can  be  predicated  by  reason  of  the  words  alone,  in  suit  for 
slander  or  libel.     McDavitt  v.  Boyer,  169  111.  475. 

By  that  decision  it  is  announced  to  be  the  rule  that  in 
the  case  of  such  privileged  testimony  and  writings,  malice 
can  not  be  predicated  merely  upon  the  words  thus  spoken 
or  written.  Mr.  Justice  Magruder,  speaking  for  the  court, 
said: 

"  Privileged  words  are  also  those  which  are  used  by  a 
party  or  by  counsel,  or  by  a  party  acting  as  his  own  coun- 
sel, in  judicial  proceedings,  including  preliminary  inquiries 
as  to  crime  before  justices  of  the  peace.  The  same  reasons, 
based  upon  public  policy  and  upon  the  necessity  for  a  fear- 
less administration  of  justice,  apply  here  as  in  the  case  of 
witnesses.  Whatever  is  said  or  written  in  a  legal  proceed- 
ing, pertinent  and  material  to  the  matter  in  controversy,  is 
privileged,  and  no  action  can  be  maintained  upon  it.  (Spaids 
v.  Barrett,  57  111.  289;  Strauss  v.  Meyer,  48  Id.  385.)  Malice 
can  not  be  predicated  of  what  is  said  or  written  in  a  pro- 
ceeding in  a  court  of  justice." 

But  by  this  decision,  as  by  all  other  well  considered 
authority,  the  rule  of  protection  is  made  to  apply  only  to 
such  words  and  writings,  spoken  or  published,  as  are  mate- 
rial and  pertinent  to  the  issues  presented  by  the  judicial 
proceeding  in  which  they  occur.  McDavitt  v.  Boyer,  supra; 
U.  M.  L.  I.  Co.  v.  Thomas,  83  Fed.  Rep.  803;  McLaughlin 
v.  Cowley,  127  Mass.  316;  same  v.  same,  131  Mass.  70. 

It  has  been  held  that  where  the  person  testifying  as  a 
witness  or  charging  facts  in  a  pleading  in  a  judicial  pro- 
cedure in  good  faith  believes  the  words  thus  spoken  or 


/ 

176  Appellate  Courts  of  Illinois. 

Vol.  94.]  Burdette  v.  Argile. 

written  to  be  material  and  pertinent  to  the  issues  presented 
in  such  proceeding,  then  the  rule  extends  to  such  person, 
although  the  matter  may  be  found  to  be  not  material  and 
pertinent.  Hastings  v.  Lusk,  22  Wend.  410;  White  v.  Car- 
roll, 42  N.  Y.  161;  Lea  v.  White,  4  Sneed  (Tenn.),  111. 

Which,  after  all,  merely  amounts  to  holding  that  the 
presumption  of  malice,  arising  from  the  use  of  libelous 
words,  may  be  overcome  by  proof.  In  such  case,  the 
words  not  being  pertinent  and  material,  the  rule  of  protec- 
tion does  not  apply;  nevertheless  the  defendant  may  show 
that  he  believed  in  good  faith  that  they  were  pertinent 
and  material,  thus  rebutting  the  presumption  of  malice. 

Where  the  words  spoken  or  published  in  judicial  pro- 
ceedings are  material  and  pertinent,  then  it  would  seem 
that  they  are  protected  as  privileged  matter,  even  although 
the  material  and  pertinent  matter  is  expressed  in  words 
unnecessarily  harsh  and  offensive.  Astley  v.  Younge,  2 
Burrows,  807;  Hodgson  v.  Scarlett,  1  Barn.  &  Aid.  232; 
Marsh  v.  Ellsworth,  50  N.  Y.  309;  Hoar  v.  Wood,  3  Mete. 
(Mass.)  193;  Hart  v.  Baxter,  47  Mich.  198. 

In  the  case  last  cited  the  Michigan  court,  speaking 
through  Mr.  Justice  Cooley,  said : 

"  Undoubtedly  Baxter  made  use  of  epithets  which  were 
needless,  and  added  no  force  to  his  statements,  but  he  said 
nothing  that  was  irrelevant,  and  the  privilege  was  not  lost 
bv  the  excess." 

Measuring  the  case  presented  by  the  well  established 
rules,  as  announced  in  the  authorities  cited,  we  are  of  opin- 
ion that  the  court  erred  in  peremptorily  directing  a  verdict 
for  appellees.  The  alleged  libel,  as  set  forth  in  the  fore- 
going statement  of  facts,  counted  upon  in  the  first  count  of 
appellant's  narr.,  presents  a  good  cause  of  action  in  absence 
of  a  defense.  The  evidence  sufficiently  sustained  the  alle- 
gations of  the  declaration  to  warrant  a  submission  to  the 
jury.  No  defense,  by  way  of  justification,  was  established. 
The  evidence  relied  upon  by  counsel  for  appellees  is,  we 
think,  quite  insufficient  to  warrant  the  court  in  concluding 
that  the  alleged  libel  was  shown  to  be  true. 
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Nor  is  the  fact  that  the  publication  appeared  from  the 
evidence  to  have  been  uttered  as  part  of  an  answer  in  a 
judicial  proceeding,  sufficient,  for  the  question  of  its  mate- 
riality and  pertinency  still  remained,  or,  at  least,  question 
as  to  whether  the  appellees  in  good  faith  regarded  it  as 
material  and  pertinent. 

The  court,  in  the  judicial  proceeding  in  which  it  occurred, 
viewed  the  matter  as  impertinent,  and  it  was  ordered 
stricken  out  of  the  answer  on  that  ground.  And  from  the 
evidence,  disclosing  the  nature  of  the  controversy  in  the 
contempt  proceeding,  it  is  apparent  that  the  court  in  this 
suit  could  not  properly  hold  that  it  was  established  that  the 
matter  was  material  and  pertinent.  If  the  defense  that 
appellees  in  good  faith  believed  it  to  be  material  and  per- 
tinent, was  relied  upon,  then  it  was  an  affirmative  defense, 
to  be  established  by  evidence,  and  no  evidence  to  that  end 
was  presented.  Moreover,  it  was  primarily  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the  court.  White  v. 
Carroll,  supra. 

In  that  case  the  Supreme  Court  of  New  York  said  : 

"It  is  perfectly  clear  that  the  question  whether  the 
defendant  was  protected  under  the  circumstances  was  not 
a  question  of  law  for  the  court,  but  was  a  question  of  fact 
for  the  jury.  It  was  really  a  question  of  conduct,  of  motive, 
of  good  faith  and  honest  purpose,  or  of  bad  faith  and  mali- 
cious purpose.  The  question  was  whether  the  defendant 
did  or  did  not  avail  himself  of  the  occasion  to  maliciously 
answer  the  questions  put  to  him  as  a  witness  in  the  way 
he  did.  This  question  was  most  emphatically  a  question  for 
the  jury." 

When  the  libelous  matter  is  irrelevant  and  not  pertinent 
to  the  proceeding  in  which  it  occurred,  and  where  a  defense 
is  relied  upon  to  the  effect  that  the  defendants  in  good  faith 
believed  it  to  be  material  and  pertinent,  then  the  question 
of  good  faith  and  malice  is  presented  as  a  question  of  fact 
to  be  submitted  to  a  jury. 

It  is  urged  by  counsel  for  appellees  that  the  bill  of  excep- 
tions should  be  stricken  from  the  record,  because  the  stipu- 
lation provides  that  the  original  bill   of  exceptions  "  bo 
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incorporated  in  the  record  and  taken  to  the  Appellate 
Court,"  instead  of  providing,  as  was  the  evident  intent  of  the 
litigants,  that  it  be  incorporated  in  the  transcript  of  record. 

This  question  has  been  considered  b}r  this  court,  and  is 
disposed  of  adversely  to  the  contention  of  appellees,  in 
Am.  Vault,  S.  &  L.  Co.  v.  Springer,  80  111.  App.  231. 

For  the  error  in  peremptorily  directing  the  jury  to  return 
a  verdict  for  appellees,  the  judgment  is  reversed  and  the 
cause  is  remanded. 
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Chicago  General  Ry.  Go.  v.  Anton  Novaeck. 

1.  Instructions— Not  to  be  Misleading. — An  instruction  stating  to 
the  jury  that  they  are  the  judges  of  the  facts  in  the  case,  is  misleading 
as  leaving  them  free  to  consider  tacts  not  proved  by  the  evidence,  but 
of  which  they  may  have  been  informed  in  some  other  way. 

2.  Jury— Province  of,  in  Civil  Cases.— It  is  the  province  of  the  jury 
to  ascertain,  as  far  as  possible,  what  the  facts  are,  and  when  they  have 
done  so,  to  render  their  verdict  in  accordance  with  the  facts  so  found 
and  the  instructions  6f  the  court.  The  jury  are  the  judges  of  the  evi- 
dence, but  when  the  facts  are  found  from  the  evidence,  it  becomes  a 
question  of  law  on  the  facts  so  found,  whether  or  not  the  plaintiff  is 
entitled  to  recover.  The  jury  are  enabled  by  the  instructions  of  the 
court  to  apply  the  law  to  the  facts  found  by  them  and  to  render  their 
verdict,  but  the  court  and  not  the  jury  is  the  judge  of  the  legal  effect  of 
any  fact  found  by  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Enoch  E.  Newlin,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Reversed  and  remanded. 
Opinion  filed  March  25,  1901. 

Defrees,  Brace  &  Ritter,  attorneys  for  plaintiff  in  error. 

E.  L.  Rinehart,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of  the 
-court. 

This  is  an  appeal  from  a  judgment  recovered  by  defend- 
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ant  in  error  against  plaintiff  in  error  lot  damages  alleged 
to  have  been  occasioned  by  negligence  of  plaintiff  in  error. 
The  evidence  shows  that  the  plaintiff  in  the  trial  court  was 
driving  his  wagon  south  toward  Twenty-second  street 
along  Leavitt  street,  in  the  city  of  Chicago,  on  the  west 
track  of  two  street  car  tracks  in  that  street,  November  4, 
1696,  about  the  middle  of  the  afternoon. 

The  defendant  (plaintiff  in  error  here)  had  two  car  tracks 
in  Twenty-second  street,  in  which  it  was  operating  cars. 
Twentv-second  street  runs  east  and  west  and  intersects 
Leavitt  street,  a  north  and  south  street.  As  the  plaintiff 
was  approaching  Twenty-second  street,  a  car  of  the  defend- 
ant, operating  by  electricity,  was  approaching  Leavitt  street 
on  the  north  track  of  two  street  car  tracks  in  Twentv-sec- 
ond  street,  and  as  the  plaintiff's  wagon  got  on  the  track  on 
which  the  street  car  was  running,  the  car  collided  with  the 
plaintiff's  wagon  and  upset  it,  injuring  the  plaintiff,  his 
wagon  and  its  contents.  The  negligence  averred  in  the 
declaration  is  that  "  one  of  defendant's  train  of  cars,  then 
going  west,  approached  plaintiff  and  his  wagon  and  horses 
at  a  dangerous,  reckless  and  improper  speed,  and  with  great 
force  and  violence  ran  into  and  against  plaintiff's  wagon 
and  overturned  the  6ame." 

It  is  also  averred  "  that  the  position  of  plaintiff  with 
said  wagon  and  horses,  as  he  approached  the  track,  and 
while  on  the  track  of  defendant,  and  the  great  peril  he  was 
in  if  defendant  did  not  slack  or  stop  its  train,  were  open  to 
the  view  of  the  motorman  operating  said  train  and  were 
seen  by  him,  or,  in  the  exercise  of  ordinary  care,  could  have 
been  seen  by  him  in  ample  time  to  have  avoided  said  col- 
lision," etc. 

The  plaintiff,  Novaeck,  testified  that  there  is  a  brick 
building,  a  block,  four  stories  high,  at  the  northeast  corner 
of  Twenty-second  and  Leavitt  streets,  and  that  there  was  an 
awning  extending  out  about  four  feet  from  the  building  on 
the  northeast  corner;  that  when  he  first  saw  the  car  the 
team  was  on  the  track;  that  then  the  car  was  a  little 
over  twenty-five    feet  away;  that  when  he    saw   the  car 
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he  tried  to  get  off  by  making  the  team  go,  but  couldn't 
make  it  move,  or  back,  or  go  ahead;  that  he  was  halloo- 
ing at  the  horse  to  get  ahead,  so  that  he  could  clear  the 
tracks;  that,  so  far  as  he  saw,  the  motorman  was  trying  to 
stop  the  car,  but  could  not;  that  he  saw  him  put  on  the 
brakes.  Plaintiff  further  testified  that  he  could  see  the  car 
coming  from  the  east  just  as  quick  as  the  motorman  could 
see  him.  He  also  testified  that  the  car  must  have  been 
running  over  ten  miles  per  hour,  but  it  is  obvious  that  under 
the  circumstances  he  was  not  in  a  position  to  observe  the 
speed  of  the  car  with  any  degree  of  accuracy.  His  evi- 
dence shows  that  his  attention  and  efforts  were  directed  to 
urging  his  team  so  as  to  get  off  the  track. 

John  W.  Rae,  a  witness  for  plaintiff,  testified  that  he 
saw  the  approaching  car,  that  it  began  to  slack  down  to 
make  half  speed  about  thirty  feet  east  of  Leavitt  street, 
and  immediately  afterward  he  heard  the  brakes  thrown  on 
for  a  quick  stop.  This  witness  also  testified  that  the  car 
shoved  the  wagon  about  three  or  four  feet  before  the  latter 
tipped  and  then  ran  three  or  four  feet  more  and  stopped, 
making  six  to  eight  feet  in  all,  after  the  collision. 

Adam  Gzaja,  a  witness  for  plaintiff,  testified  that  he  was 
talking  with  a  man  at  the  corner  and  first  saw  the  car  when 
it  was  about  fifteen  feet  from  Leavitt  street,  and  that  it  was 
moving  at  about  the  rate  of  fifteen  miles  per  hour;  that  it 
was  going  at  the  same  rate  of  speed  as  though  it  started 
from  one  corner  and  ran  through  the  block.  This  witness, 
who  first  saw  the  car  approaching  toward  him  when  it  was 
only  fifteen  feet  east  of  Leavitt  street,  had  certainly  but 
small  opportunity  to  judge  of  its  speed,  in  running  from  the 
point  where  he  first  saw  it  till  it  collided  with  the  wagon. 
But  he  says  it  was  going  at  the  same  rate  of  speed  as 
though  it  started  from  one  corner  and  ran  through  the 
block,  which,  if  it  means  anything,  means  that  the  car  was 
running  at  the  usual  rate  of  speed. 

We  are  of  opinion  that  the  evidence  wholly  fails  to  sup- 
port the  view  that  the  accident  occurred  by  reason  of  the 
defendant's  car  being  propelled  at  a  dangerous  or  reckless 
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rate  of  speed,  and  also  fails  to  support  the  averment  that  the 
motorraan  saw,  or  by  the  exercise  of  ordinary  care  might 
have  seen  the  plaintiff  in  time  to  have  avoided  the  acci- 
dent. The  evidence  is  that  he  did  all  he  could  to  stop  the 
car.  There  is  no  evidence  of  negligence  on  the  part  of  the 
motorman  in  not  seeing  the  plaintiff  or  his  team  sooner 
than  he  did,  and  plaintiff's  own  evidence  is  that  after  the 
motorman  discovered  his,  the  plaintiff's,  situation,  he  did 
all  he  could  to  stop  the  car,  but  could  not. 

The  evidence  tends  strongly  to  support  the  view  that 
the  accident  occurred  by  reason  of  the  plaintiff's  horses 
balking  just  when  they  had  crossed  the  track  and  drawn 
the  wagon  onto  it.  The  court,  at  plaintiff's  request,  gave 
to  the  jury  this  instruction : 

"  The  court  instructs  the  jury  that  they  are  judges  of  the 
facts  in  this  case." 

It  is  the  province  of  the  jury  to  ascertain  from  the  evi- 
dence, as  far  as  possible,  what  the  facts  are,  and  when  they 
have  so  ascertained  the  facts,  to  render  their  verdict  in 
accordance  with  the  facts  and  the  instructions  of  the  court. 
The  jury  are  judges  of  the  evidence,  but  when  the  facts  are 
found  by  the  jury  from  the  evidence,  it  becomes  a  question 
of  law  on  the  facts  so  found,  whether  or  not  the  plaintiff  is 
entitled  to  recover,  and  the  jury  are  enabled  by  the  instruc- 
tions of  the  court,  to  apply  the  law  to  the  facts  found  by 
them,  and  render  their  verdict;  but  the  court,  not  the  jury, 
is  the  judge  of  the  legal  effect  of  any  fact  found  by  the 
jury.  The  meaning  of  the  court  in  giving  the  instruction 
probably  was  that  the  jury  are  judges  of  the  evidence,  but 
the  instruction  does  not  refer  to  the  evidence,  and  the  jury 
are  not  judges  of  the  facts  which  they  find  from  the  evi- 
dence, but  are  bound  to  apply  the  law  to  the  facts  found  as 
instructed  by  the  court.  The  instruction  is  misleading,  as 
leaving  the  jury  free  to  consider  facts  not  proved  by  the 
evidence,  but  of  which  they  may  have  been  informed  in 
some  other  way. 

In  C,  B.  &  Q.  K.  R.  Co.  v.  Greenfield,  53  111.  App.  424, 
this  instruction  was  given : 
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"  The  jury  are  instructed  that  the  questions  of  care  or 
want  of  care,  and  the  negligence  or  want  of  negligence  of 
the  defendant  and  the  deceased,  are  questions  of  tact  for 
the  jury  to  decide  under  all  the  evidence  in  the  case,  and 
all  facts  and  circumstances  as  shown  by  the  evidence." 

It  will  be  observed  that  no  reference  to  instructions  is 
contained  in  the  instruction.  The  court  held  the  instruc- 
tion was  misleading,  and  said  : 

"  The  only  tendency  of  this  instruction  would  be  to  im- 
press upon  the  jury  their  supremacy  on  these  questions." 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Illinois  Central  R.  R.  Go.  v.  Neil  Curran. 

1.  Ordinary  Care— No  Recovery  Without — Where  an  employe  of 
a  railroad  company  is  injured  because  of  a  careless  and  reckless  disre- 
gard for  his  own  safety  he  can  not  recover. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from^the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Reversed. 
Opinion  filed  March  25,  1901.     Rehearing  denied. 

Statement  by  the  Court. — September  22, 1896,  appellee, 
while  in  the  employ  of  appellant  as  foreman  of  a  gang  of 
men,  was  injured  by  one  of  appellant's  suburban  trains 
while  he  was  walking  along  the  ends  of  the  railroad  ties  of 
a  track  on  which  appellant's  servants  were  backing  one  of 
its  trains  into  its  railroad  yard  between  Eandolph  and  Van 
Buren  streets,  near  the  lake  shore,  in  Chicago.  The  acci- 
dent resulted  in  a  loss  to  appellee  of  the  three  last  fingers 
of  his  left  hand,  leaving  the  thumb  and  index  finger,  and  in 
other  minor  injuries. 

Appellee  brought  suit,  a  trial  of  which,  after  motions 
interposed  by  appellant's  counsel  at  the  close  of  plaintiff's 
evidence  and  at  the  close  of  all  the  evidence  to  instruct  a 
verdict  for  the  defendant  were  overruled,  resulted  in  a 
verdict  assessing  plaintiff's  damages  at  $2,500  and  a  judg, 
ment  thereon. 
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The  original  declaration  charges  that  the  company  was 
negligent  in  operating  its  train  of  cars  while  plaintiff  was 
walking  close  to  and  upon  one  of  its  tracks,  and  by  reason 
thereof  ran  over  plaintiff  and  his  left  hand,  causing  the 
injury. 

Three  additional  counts  were  filed,  the  first  of  which 
charges  negligence  in  the  running  of  the  train  while  switch- 
ing, in  excess  of  nine  miles  per  hour,  in  violation  of  a  city 
ordinance;  the  second  alleges  negligence  in  failing  to  ring 
a  bell  of  the  locomotive  engine  continually  while  running 
within  the  city,  in  violation  of  the  city  ordinance;  and  the 
third  charges  negligence  in  failing  to  station  a  man  on  the 
forward  car  of  the  train  while  it  was  being  backed  for 
the  purpose  of  maintaining  a  lookout.  The  plea  to  all  the 
counts  was  the  general  issue. 

W.  A.  Howett,  attorney  for  appellant;  J.  Q.  Drennan, 
of  counsel. 

Jambs  C.  McShake,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

It  is  claimed  by  appellant's  counsel  that  there  should  be 
a  reversal  because  he  savs  that  the  evidence  shows  that  the 
appellee  was  guilty  of  contributory  negligence,  that  appel- 
lant was  not  guilty  of  any  negligence,  and  if  so,  that  the 
negligence  was  that  of  a  fellow-servant,  and  because  the 
court  refused  proper  instructions. 

In  view  of  the  conclusion  arrived  at  by  the  court,  it 
seems  unnecessary  to  consider  in  detail  any  of  the  questions 
discussed  by  counsel,  except  that  of  contributory  negligence 
of  appellee.  If  the  court  committed  any  error  in  refusing 
instructions  asked  by  appellant,  aside  from  the  instruction 
to  find  it  not  guilty,  that  could  not  affect  the  result  reached. 
As  to  the  negligence  of  appellant,  we  think  that,  so  far  as 
concerns  the  rate  of  speed  and  the  failure  to  have  a  man  on 
the  forward  car  of  the  train  while  it  was  being  backed,  the 
evidence  presents  a  question  of  fact  which  was  properly 
submitted  to  the  jury,  but  that  the  finding  of  the  jury  that 
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the  appellant  was  negligent  in  these  respects  was  clearly 
and  manifestly  against  the  evidence.  The  claim  that  there 
was  negligence  in  not  ringing  the  bell  on  the  locomotive  can 
not  be  sustained,  because  the  ordinance  in  that  regard  has 
no  application  to  the  facts  in  this  case,  which  show  that  the 
injury  was  caused  by  a  train  of  cars  being  backed  or  shunted 
into  appellant's  yard  after  the  cars  were  separated  and  had 
gone  a  considerable  distance  from  the  engine. 

The  evidence  shows  that  appellee  had  worked  as  a  track 
foreman  from  April  6th  to  the  date  of  the  accident  for 
appellant,  having  under  him  from  sixty-five  to  eighty  men, 
and  that  they  were  engaged  in  depressing  and  changing 
the  tracks  of  appellant's  railway  along  the  shore  of  Lake 
Michigan  from  a  point  between  its  Twelfth  street  station 
to  Randolph  street;  that  he  had  worked  some  four  or  five 
dajTs  in  the  vicinity  of  Randolph  street  about  nine  days 
before  the  accident:  that  two  days  before  the  accident  he 
worked  on  tracks  1  and  2  at  the  Randolph  street  via- 
duct, lie  was  hurt  just  before  or  just  after  eight  o'clock 
in  the  morning,  at  a  short  distance  south  of  the  Randolph 
street  viaduct;  he  says  fifteen  or  twenty  feet  south  of  the 
viaduct,  but  other  witnesses  say  the  place  of  the  injury  was 
further  south;  some  say  sixty  feet,  and  others,  still  further 
south. 

Appellant's  depot  and  platform,  where  its  suburban  trains 
received  and  discharged  passengers,  is  just  north  of  the 
Randolph  street  viaduct  and  extends  north  to  about  Lake 
street.  Leading  into  this  depot  there  are  six  tracks,  which 
are  numbered  from  the  west,  beginning  with  No.  1  and 
passing  to  No.  6,  which  is  the  easterly  track  and  next  to 
the  tracks  of  the  Michigan  Central  Railroad,  which  are 
separated  from  appellant's  tracks  by  a  fence.  These  six 
tracks,  as  they  extend  to  the  south,  merge  into  two  tracks  at 
about  the  Randolph  street  viaduct,  and  then  a  short  distance 
further  south  again  diverge  into  four  tracks,  the  two 
easterly  of  which,  next  to  the  Michigan  Central  tracks  and 
separated  therefrom  by  a  fence,  are  known  as  tracks  5 
and  6.     On  the  west  of  track  1  there  is  an  open  space  vari- 
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ously  estimated  by  the  witnesses  at  from  ten  to  twenty- 
five  feet,  west  of  which,  some  of  the  witnesses  say  at  the 
time  of  the  accident  there  was  a  stone  wall,  but  others  say 
that  the  wall  had  not  then  been  built.  East  of  track  No.  6 
and  between  it  and  the  fence  separating  that  track  from  the 
Michigan  Central  tracks,  there  was  an  open  space  variously 
estimated  at  from  seven  to  twenty  feet.  There  is  some 
evidence  that  the  open  space  west  of  track  1  was  somewhat 
obstructed  by  piles  of  dirt  and  railway  ties,  but  it  was  not 
so  obstructed  that  a  person  could  not  walk  along  this  space. 
There  is  evidence  that  east  of  track  No.  6  there  was  a  ditch 
some  fourteen  or  fifteen  inches  deep,  with  holes  in  it  at 
places,  and  at  about  the  place  of  the  accident  it  had 
a  wooden  beam  or  cross-tie,  which  crossed  it  from  the  rail- 
way tracks  to  a  tool  or  switch  shanty  which  was  some  five 
or  six  feet  east  of  the  track,  but  the  evidenco  clearly  estab- 
lishes that  any  one  could  walk  along  this  ditch  or  in  the 
open  space  east  of  it  and  next  to  the  fence,  without  difficulty. 
Appellee  was  thoroughly  familiar  with  the  fact  that  a 
large  number  of  trains,  about  200  per  day,  came  into  and 
passed  out  of  appellant's  depot,  and  he  says  it  was  his  busi- 
ness, as  foreman  of  the  gang,  to  keep  the  men  out  of  the 
way  of  the  trains.  The  time  of  the  accident  was  a  busy 
part  of  the  day,  and  some  of  the  witnesses  say  that  trains 
passed  the  point  of  the  accident  as  often  as  every  two  or 
three  minutes.  Appellee  himself  says  that  they  went  by 
about  every  five  minutes,  and  that  every  fourth  or  fifth 
train  each  morning  "  kicked "  jts  cars  back  from  Kan- 
dolph  street  on  tracks  3  and  4;  that  they  generally  filled 
track  4,  and  they  were  then  thrown  down  on  track  3. 
Appellee  was  ordered  by  his  immediate  foreman  and 
superior,  Galvin,  to  take  his  men  and  raise  track  No.  4,  and 
because  appellee  could  not  work  to  advantage  by  reason  of 
the  fact  that  the  trains  were  being  put  in  on  track  4,  Galvin 
ordered  appellee  to  see  Murphy,  who  was  the  passenger 
vard  master,  and  have  Murphy  put  the  cars  on  track  No.  3. 
To  carry  out  Galvin's  order,  appellee  took  one  of  appellant's 
north-bound  suburban  trains,  composed  of  an  engine  and 
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four  cars,  at  a  point  somewhere  south  of  Randolph  street, 
probably  Van  Buren  or  Twelfth  street,  and  rode  to  the  sta- 
tion between  Lake  and  Randolph  streets,  where  he  got  off 
on  the  station  platform  and  started  to  the  south  between 
tracks  3  and  4,  to  speak  to  Murphy,  who,  he  says,  was  on 
the  west  side  of  what  is  called  the  switch  leading  onto 
tracks  numbers  1  and  2,  where  tracks  I  and  2  come  together. 
He  says  there  was  only  one  track  west  of  where  Murphy 
was  standing;  also  that  he  saw  Murphy  at  this  point,  as  the 
train  on  which  he  rode  passed  as  it  went  to  the  north.  This 
train  went  north  on  track  No.  4,  and  appellee  knew  that  as 
soon  as  it  had  discharged  its  passengers  it  would  be  backed 
or  shunted  south  and  into  the  railroad  3rards,  in  the.  direc- 
tion that  appellee  was  going.  Appellee  says  that  he  pro- 
ceeded south  between  tracks  3  and  4,  and  when  he  had 
walked  about  seventy-five  or  eighty  feet  he  looked  back,  but 
saw  nothing  coming  then,  and  crossed  over  and  walked 
south  between  tracks  4  and  5  to  a  switch  right  south  of 
Randolph  street  viaduct.  He  says  that  at  this  point  there 
was  a  switch  shanty  and  a  cross-over  track,  where  trains 
coming  from  one  direction  or  another  were  liable  to  cross; 
that  from  about  this  point  he  walked  on  the  ties  of  the  east 
side  track  No.  6  about  seventv-five  feet,  and  when  about 
150  feet  south  of  the  depot  he  was  struck  near  the  junction 
of  tracks  Nos.  4  and  6.  He  also  savsthat  the  first  he  knew 
of  the  approach  of  the  train  he  "  thought  he  felt  a  little 
sound  and  turned,  and  the  coach  was  right  on  me  about  two 
feet  awav.  It  struck  me  on  the  front  of  mv  head,  over  the 
eyes."  He  also  says  that  there  was  a  ditch  to  .the  east  of 
this  track  about  fourteen  or  fifteen  inches  deep,  and  he  could 
have  walked  there,  but  to  some  disadvantage.  "I  could 
have  walked  between  track  No.  1  and  the  stone  wall.  It 
was  only  about  thirty  feet  away.  I  was  trying  to  take  the 
near  cut." 

He  also  says  that  he  did  not  see  the  train  until  it  hit  him. 

In  view  of  the  foregoing  evidence — appellee  being  entirely 
familiar  with  the  danger  to  which  he  was  exposed  from  pass- 
ing trains  by  walking  along  the  tracks,  there  being   two 
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other  ways,  viz.,  the  open  space  east  of  the  track  on  which 
he  was  walking,  and  the  open  space  to  the  west  of  track 
No.  1,  which  he  says  was  thirty  feet  away  from  where  he 
was  walking,  by  which  ho  might  have  safely  and  conven- 
iently reached  the  place  where  Murphy  was  standing,  there 
being  only  one  track  to  the  west  of  Murphy — he  was  guilty 
of  negligence  which  was  the  direct  contributing  cause  of  his 
injury,  and  by  reason  thereof,  is  not  entitled  to  recover  in 
this  case.  We  think  appellee  was  so  clearly  negligent  in 
walking  where  he  did,  that  there  should  be  no  difference  of 
opinion  among  reasonable  and  fair-minded  persons.  And 
in  this  connection  we  think  it  should  be  said  that  whether 
he  looked  or  not,  is  not  of  controlling  importance,  for  the 
reason  that  his  negligence  in  walking  on  the  tracks  at  all, 
under  the  circumstances  shown,  precludes  a  recovery.  It 
follows  that  the  learned  trial  judge  was  in  error-  in  not 
instructing  the  jury  to  find  the  defendant  not  guilty.  Whar- 
ton on  Negligence,  Sec.  199  and  244;  7th  Am.  &  Eng.  Ency. 
Law  (2d  Ed.),  424,  and  cases  cited;  Penn.  Co.  v.  Lynch,  90  111. 
333-7;  Simmons  v.  R.  R.  Co.,  110  111.  340-6;  R.  R.  Co.  v. 
Lonergan,  118  111.  48;  R.  R.  Co.  v.  Bliss,  6  Brad.  411-18; 
Armour  v.  McFadden,  9  Brad.  508-14;  R.  R.  Co.  v.  Batson, 
81  111.  App.  142-54;  Ruane  v.  Ry.  Co.,  64  111.' App.  359; 
Austin  v.  R.  R.  Co.,  91  111.  35;  Stobba  v.  Fitzsimmons,  58 
111.  App.  428;  R.  R.  Co.  v.  Stassen,  56  111.  App.  221;  R.  R. 
Co.  v.  Roy,  5  Brad.  88. 

In  the  Bliss  case,  supra,  where  a  track  man  was  killed, 
when  he  might  easily  and  certainly  have  escaped  injury 
by  three  different  courses  of  conduct  from  the  one  he  did 
pursue,  this  court  held  that  he  was  guilty  of  contributory 
negligence  which  precluded  a  recovery.     The  court  say  : 

"  When  a  party,  perceiving,  or  having  the  means  of  per- 
ceiving by  the  use  of  ordinary  care,  that  danger  is  imminent 
upon  a  certain  line  of  conduct,  nevertheless  pursues  it  for 
the  advantage  supposed  to  be  offered  thereby,  declining 
another  which  he  sees  to  be  certainly  safe,  in  the  belief  that 
he  will  be  able  to  escape,  and  is  overtaken  by  it,  he  is 
chargeable  with  a  want  of  ordinary  care,  and  must  suffer  the 
consequences  to  which  he  has  thus  contributed."     (Citing 
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K.  R.  Co.  v.  Jacobs,  63  111.  ISO;  R.  R.  Co.  v.  Jones,  76  111. 
317;  and  R.  R.  Co.  v.  Sunderland,  2  Brad.  307.)  All  these 
cases  sustain  the  ruling  of  the  court. 

In  the  Ruane  case,  supra,  in  which  a  flagman  at  a  railroad 
crossing,  whose  duty  it  was  to  watch  for  trains  and  to  give 
signals  was  injured,  this  court  held  that  there  could  be  no 
recovery  for  an  injury  to  him  by  a  train  which  it  was  his  duty 
to  see  and  signal  as  it  approached  the  crossing.  The  court 
say :  u  There  is  nothing  tending  to  show  that  it  was  neces- 
sary for  him  to  stand  upon  the  track,  or  so  near  it  that  he 
would  be  struck  by  a  passing  train."  So  in  the  case  at  bar 
there  is  nothing  to  show  that  it  was  necessary  for  appellee 
to  walk  upon  the  ties  so  near  to  track  6  that  he  was  liable 
to  be  struck  by  any  passing  train,  and  it  was  his  duty  not 
only  to  look  out  for  his  own  safety,  but  that  of  the  men 
under  his  charge.  We  are  unable  to  reach  any  other  con- 
clusion, under  the  evidence,  than  that  appellee  was  injured 
only  because  of  a  careless  and  reckless  disregard  for  his  own 
safety,  when  he  was  entirely  familiar  with  the  peril  which 
he  incurred  by  his  needless  and  negligent  act. 

The  judgment  is  reversed. 
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Chicago  General  Ry.  Co.  t.  Laurence  McNamara. 


1.  Negligence—  What  Constitutes,  in  a  Particular  Case,—  Taking 
up  a  part  of  a  floor  and  leaving  an  insufficient  and  unsafe  one  in  its 
place,  will  warrant  a  recovery  for  an  injury  sustained  by  an  employe 
lawfully  upon  the  floor  in  the  performance  of  his  duty,  without  knowl- 
edge of  its  defective  condition,  and  having  occasion  to  pass  over  such 
defective  floor  in  the  discharge  of  his  duty  during  the  night  time. 

2.  Damages — Where  $3,000  is  Not  Recessive.— An  emplo3re  of  a 
street  railway  company  employed  to  fire  and  wipe  its  engines  in  its 
power  house  was  injured  by  a  fall  through  a  defective  floor,  rupturing 
the  ligaments  of  his  back  and  breaking  one  of  his  ribs.  His  head  was 
injured  so  that  he  became  entirely  deaf  in  one  ear.  Held,  that  a  verdict 
for  $3,000  was  not  so  grossly  excessive  as  to  indicate  prejudice,  partial- 
ity, passion,  or  undue  sympathy  with  the  party  injured,  on  the  part  of 
the  jury. 
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Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  March  14,  1901. 

Statement. — Defendant  in  error  was  plaintiff  and  plaint- 
iff in  error  defendant  in  tbe  trial  court.  About  September 
3,  1898,  plaintiff  was  employed  by  defendant  to  fire  and 
wipe  engines  in  defendant's  power  house.  There  were  two 
engines  in  the  engine  room  of  the  power  house,  one  about 
five  or  six  feet  south  of  the  north  wall  of  the  room  and  the 
other  a  short  distance  south  of  that  one.  One  of  them  was 
supported  by  a  stone  and  the  other  by  a  brick  foundation. 
The  foundations  were  about  seven  or  eight  feet  in  height 
from  the  ground  floor  and  there  was  a  plank  floor  around 
the  engines  on  a  level  with  the  upper  surface  of  the  foun- 
dations. This  floor  extended  from  the  north  wall  of  the 
room  to  some  distance  south  of  the  south  engine  and  about 
eighteen  feet  from  the  east  wall  nearly  to  the  west  wall. 
Between  the  west  wall  and  the  west  end  or  side  of  the  floor 
was  a  space  where  railroad  cars  were  backed  in.  The 
flooring  between  the  north  wall  of  the  room  and  the  north 
engine  was  removed  by  the  defendant  shortly  before  the 
accident  hereinafter  mentioned. 

The  plaintiff's  working  hours  were  from  six  o'clock  in 
the  evening  till  seven  o'clock  in  the  morning.  The  room 
was  lighted  by  electricity  while  the  engines  were  running, 
but  about  •  midnight  the  engines  were  shut  down,  after 
which  the  only  lights  were  two  kerosene  lamps  on  the  south 
engine,  and  a  torch.  About  twelve  o'clock  at  night  Octo- 
ber 6,  1898,  the  plaintiff  went  to  the  engine  room,  and 
under  the  direction  of  Mr.  Marsh,  defendant's  stationary 
engineer,  commenced  wiping  the  south  engine,  which  had 
been  the  only  one  running  that  day.  After  wiping  the 
engine  some  time  the  plaintiff  walked  around  the  engines 
and  started  to  pass  through  the  space  between  the  north 
wall  and  the  north  engine,  where  the  flooring  had  been 
removed,  for  the  purpose  of  getting  some  cloth  or  waste 
with  which  to  finish  the  wiping  of  the  engine.  It  was  very 
dark  between  the  engine  and  the  north  wall.    The  conse- 
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quence  was  that  he  fell  into  the  hole  left  by  the  removal 
of  the  flooring  and  was  injured.  The  plaintiff  had  passed 
along  in  that  space  the  morning  before  the  accident  and 
also  the  night  next  preceding  that  night,  and  the  flooring 
was  there  then.  The  uncontradicted  evidence  is,  that  he 
had  not  been  Informed  and  did  not  know  of  the  removal  of 
the  flooring.  After  the  accident  he  went  back  to  work  and 
finished  wiping  the  engine  in  about  half  an  hour.  He 
worked  for  the  defendant  as  fireman  and  engine  wiper  for 
about  two  weeks  next  succeeding  the  accident,  but  says 
that  he  was  assisted  by  others  in  his  work,  and  Mr.  Marsh 
testified  that  plaintiff  worked  very  poorly;  that  at  the  end 
of  the  two  weeks  he  was  laid  off;  that  afterward  he  re- 
turned, worked  about  fifty-six  days,  and  was  again  laid  off. 
Plaintiff  testified  that  when  he  was  laid  off  the  first  time 
he  remained  at  home  four  or  five  weeks,  when  he  went  to 
work  again,  to  ascertain  whether  he  could  work  as  fireman, 
but  that  he  found  himself  unable  so  to  do.  He  also  testi- 
fied that  the  fall  ruptured  the  ligaments  of  his  back,  that 
his  ninth  rib  was  broken  and  his  head  hurt,  and  that  be 
became  entirely  deaf  in  one  ear. 

The  defendant  introduced  no  evidence,  and  the  jury  found 
for  the  plaintiff,  assessed  his  damages  at  the  sum  of  $3,000, 
and  judgment  was  rendered  on  the  verdict. 

Defrees,  Brace  &  Hitter,  attorneys  for  plaintiff  in 
error. 

Burton  &  Kannallt,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  declaration  contains  two  counts.  The  negligence 
alleged  in  the  first  is  that  the  defendant  carelessly  and  neg- 
ligently provided  an  insufficient  and  unsafe  floor,  and  care- 
lessly and  negligently  kept  the  same  in  an  unsafe  condition. 
The  negligence  alleged  in  the  second  is  the  taking  up  of  the 
floor  north  of  the  engines,  and  failing  to  inform,  caution 
and  warn  plaintiff  thereof.     Counsel  for  plaintiff  in  error 
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claim  that  there  could  only  be  a  recovery  under  the  second 
count,  if  at  all.  We  regard  this  contention  unimportant, 
but  can  not  sustain  it.  Taking  up  a  part  of  the  floor,  leav- 
ing an  insufficient  and  unsafe  floor,  would,  as  we  think, 
warrant  a  recovery  by  one  lawfully  on  the  floor,  without 
knowledge  of  its  defective  condition.  It  is  contended  that 
there  was  a  want  of  ordinary  care  on  the  part  of  defend- 
ant in  error,  and  that  there  was  no  negligence  of  plaintiff 
in  error.  Neither  contention  can  be  sustained.  The  evi- 
dence is  that  on  the  morning  before  the  accident,  and  also 
in  the  night  next  preceding  the  night  of  the  accident, 
defendant  in  error  had  walked  between  the  north  engine 
and  the  north  wall,  and  that  the  flooring  was  there,  and 
the  lights  in  the  room  the  same,  and  that  he  had  no  notice 
or  knowledge  of  the  removal  of  the  flooring.  The  evi- 
dence shows  also  that  he  walked  in  the  space  in  question 
in  the  discharge  of  his  duty.  He  says  he  went  there  to 
get  some  cloth  or  waste  to  wipe  the  engine.  Marsh,  the 
stationary  engineer,  testified  :  "  He  went  around  to  the 
north  of  the  engine  to  get  some  rags  to  wipe  the  engine 
with." 

In  Iroquois  Furnace  Co.  v.  McCrea,  91  111.  App.  337,  the 
plaintiff  was  a  night  watchman,  and  had  been  accustomed 
to  walk  over  a  dump  pile  of  cinders  at  night,  in  removing 
cinders  from  the  furnace  to  dump  them  at  the  edge  of  the 
dump  pile,  where  there  was  a  gradual  slope  from  the  top 
of  the  dump  to  the  ground.  The  day  previous  to  the  acci- 
dent the  defendant  removed  cinders  from  the  edge  of  the 
dump,  leaving  a  sharp  declivity,without  notice  to  or  knowl- 
edge of  the  plaintiff,  by  reason  of  which  the  plaintiff  fell 
over  the  edge  of  the  dump  and  was  injured.  Held,  that 
the  jury  might  reasonably  find  the  defendant  guilty  of  neg- 
ligence. The  present  case  is  much  stronger  for  defendant 
in  error  than  was  the  case  cited  for  the  plaintiff. 

It  is  claimed  that  the  damages  are  excessive.  We  can 
not  say  that  the  sum  awarded  is  so  grossly  excessive  as  to 
indicate  prejudice,  partiality,  passion,  or  undue  sympathy 
with  defendant  in  error,  on  the  part  of  the  jury,  and  the 
trial  seems  to  have  been  fairlv  conducted.    The  court  and 
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jury  saw  the  witnesses  and  heard  them  testify;  the  latter 
assessed  the  damages,  and  the  former,  by  refusing  a  now 
trial,  approved  the  assessment,  and  we  are  unaware  of  any 
sound  principle  which  would  warrant  us  in  reversing  the 
judgment  because  of  excessive  damages. 

It  is  urged  as  ground  of  reversal  that  a  paper,  purport- 
ing to  be  the  verdict  of  the  jury,  is  signed  by  persons  pot 
impaneled  as  jurors.  This  apparent  variance  was,  as  «p- 
pears  by  the  record,  occasioned  by  error  in  copying  the 
names  into  the  bill  of  exceptions,  and  was  rectified  by  the 
court  by  amendment  of  the  bill  of  exceptions,  on  due  notice 
to  plaintiff  in  error.     The  judgment  will  be  affirmed. 


William  H.  Pusheck  v.  Frances  E.  Willard  N.  T.  H. 

Association. 

1.  Evidence — Unexecuted  Lease  Admissible  as  a  Part  of  the  Res 
Gestm.— In  an  action  for  rent  by  a  lessor  against  a  lessee  holding  over,  a 
lease  prepared  during  negotiations  between  the  parties  for  a  new  letting 
of  the  premises,  but  not  executed,  is  admissible  in  evidence  upon  the 
question  of  the  amount  of  the  rent  as  a  part  of  the  res  gestae. 

2.  Practice — Where  a  Case  Should  be  Submitted  to  the  Jury. — 
When  the  evidence  presents  the  question  as  to  whether  a  tenancy  was 
created  for  a  year  or  from  month  to  month,  it  should  be  submitted  to 
the  jury. 

8.  Estoppel— Acceptance  of  Checks— Landlord  and  Tenant. — The 
fact  that  a  tenant,  holding  over,  paid  his  rent  monthly  by  checks,  stat- 
ing on  their  face  that  they  were  for  the  rent  in  full  for  the  respective 
months  during  which  the  payment  was  made,  does  not  estop  the  lessor 
from  denying  that  an  offer  of  the  lessee  pending  a  negotiation  for  anew 
lease  was  accepted. 

4.  Landlord  and  Tenant— Effect  of  Acceptance  of  Less  Rent  Than 
the  Amount  Due. — An  acceptance  by  a  landlord  of  a  sum  less  than  the 
amount  of  rent  due,  in  satisfaction,  is,  in  law,  a  discharge  only  of  that 
much  of  the  rent,  and  an  agreement  to  take  a  less  sum  in  such  satisfac- 
tion is  void  for  want  of  a  consideration. 

Action  for  Bent.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.  Reversed  and  remanded.  Opinion  filed  March  25, 
1901. 
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J.  N.  Swars,  attorney  for  appellant. 

Walker  &  Payne,  attorneys  for  appellee;  David  T.  Camp- 
bell, of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant  sued  appellee  for  a  balance  for  the  months  of 
May  to  December,  1899,  both  months  inclusive,  of  the  rent 
claimed  to  be  due  on  certain  premises  known  as  1619  Diver- 
sey  avenue,  Chicago.  The  suit  was  first  tried  before  a  justice, 
who  gave  judgment  against  appellant,  and  he  appealed  to  the 
Superior  Court,  where  a  trial  before  the  court  and  a  jury 
resulted  in  a  verdict  for  the  defendant,  directed  by  the 
court,  and  a  judgment  thereon,  from  which  this  appeal  is 
taken. 

The  errors  complained  of  are  in  the  exclusion  of  evi- 
dence and  in  not  submitting  the  cause  to  the  jury. 

It  appears  from  the  evidence  that  appellee  had  been  a 
tenant  of  appellant  for  some  five  years  prior  to  May  1, 1899, 
of  the  premises  for  the  rent  of  which  recovery  is  sought  in 
this  case;  that  the  rent  from  May  1,  1898,  to  May  1,  1S99, 
was  $150  per  month,  and  that  it  was  paid  to  Harry  Black, 
agent  of  the  plaintiff.  Appellee's  tenancy  of  the  premises 
expired  one  year  from  May  1, 1898,  though  what  the  length 
of  the  term  was  does  not  clearly  appear — only  that  appel- 
lee had  been  in  the  possession  thereof  five  or  six  years,  and 
had  paid  rent  at  the  rate  of  $150  per  month  for  the  year 
ending  May  1,  1899.  Some  time  in  April,  1899,  just  what 
time  does  not  appear  from  the  evidence,  said  Black  had  a 
communication  by  telephone  from  a  representative  of  appel- 
lee, to  the  effect  that  he  was  authorized  to  offer  a  rental  of 
$125  per  month  for  these  premises  for  the  ensuing  year, 
commencing  with  the  first  of  May  following,  to  which  he 
replied  that  he  had  nothing  to  do  with  making  the  rates; 
that  Dr.  Pusheck,  who  was  appellant's  agent  and  was  away 
in  California,  had  reported  to  him,  Biack,  that  he,  Pusheck, 
had  informed  appellee  that  the  "  lowest  rental  would  be 
$150  per  month,  and  that  under  no  circumstances  would  he 
make  it  any  less,  if  they  remained  there."     The  represent- 
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ative  then  asked  Black  if  he  could  not  communicate  with 
the  doctor  concerning  the  offer,  to  which  he  replied  that  he 
would,  and  being  asked  how  long  he  thought  it  would  be 
before  a  reply  could  be  returned,  he  answered  that  he  could 
not  tell;  that  he,  Black,  was  then  asked  if  he,  the  doctor, 
could  not  telegraph  a  reply,  to  which  Black  replied,  "  I 
could  not  tell  anything  about  that."  Black  was  then  asked 
to  report  the  offer  of  $125  per  month  to  the  doctor,  which 
he  did  by  letter,  and  the  doctor  replied  to  Black  "  to  send 
up  the  leases  at  $150;  that  he  told  them  before  he  went 
away  that  was  the  lowest  terms."  Black  then,  on  April  28, 
1899,  sent  by  mail  to  the  appellee  a  form  of  lease  of  that 
date  from  appellant  to  appellee  of  the  premises  in  question, 
for  a  term  from  May  1,  1899,  to  April  30,  1900,  at  a  rental 
of  $1,800  per  year,  payable  in  monthly  installments  of  $150 
each  in  advance,  upon  the  first  day  of  each  and  every  month 
of  said  term,  and  containing  the  usual  covenants  of  a  lease 
in  the  city  of  Chicago.  This  lease  was  returned  to  Black 
on  the  7th  of  August  following,  with  the  information  that 
appellee  would  not  pay  more  than  $125. 

Appellee  remained  in  possession  of  the  premises  up  to 
the  time  of  the  trial  in  the  Superior  Court,  which  was  April 
9,  1900,  and  for  the  months  of  May  to  December,  1899,  both 
months  inclusive,  paid  to  Black  $125  each  month,  com- 
mencing about  May  20,  1899,  for  the  rent,  by  checks  made 
payable  to  the  order  of  Dr.  Charles  Pusheck,  on  the  face  of 
each  of  which  it  was  stated  that  it  was  for  "  rent  in  full "  for 
the  respective  months  during  which  payment  was  made. 
For  each  check  when  received  by  Black  he  gave  a  receipt, 
stating  that  he  received  the  amount  of  $125  on  account  of 
rent,  which  was  $150,  leaving  a  balance  due  of  $25  on  that 
month's  rent.  Besides  the  matters  aforesaid,  no  other  noti- 
cation  was  sent  to  appellee  a3  to  the  renting  of  said  prem- 
ises for  the  term  in  question,  and  the  foregoing  is  in 
substance  all  the  evidence  which  was  before  the  court  and 

Jur.y. 

Said  form  of  lease,  which  was  not  signed  by  appellant 
nor  by  appellee,  was  offered  in  evidence,  but  on  objection 
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was  excluded  by  the  court.  This,  we  think,  was  error.  It 
was  sent  by  mail  to  appellee  April  25,  1899,  in  response  to 
its  offer  made  to  Black,  and  was  returned  to  Black,  the  rep- 
resentative of  appellant,  the  7th  of  the  following  August, 
with  the  information  that  appellee  would  not  pay  more 
than  $125  rent.  This  instrument  was,  then,  a  part  of  the 
res  gestcB;  that  is,  it  constituted  a  part  of  and  was  connected 
with  the  communications  between  the  representatives  of 
appellant  and  appellee  regarding  the  leasing  of  the  premises, 
and  should  have  been  submitted  to  the  jury  under  proper 
instructions,  leaving  to  the  jury  for  determination  the  ques- 
tion as  to  whether,  under  the  circumstances  shown,  it  was 
acted  upon  and  accepted  by  appellee,  and  became  a  con- 
tract. Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151;  1 
Jones  on  Evid.,  Sec.  271,  and  cases  cited  under  note  2; 
Prickett  v.  Madison  Co.,  14  111.  App.  454-60;  Reynolds  v. 
Sumner,  126  111.  58-67;  Monroe  v.  Snow,  131  111.  126-32; 
Lusk  v.  Throop,  189  111.  127-42. 

We  do  not  think  the  contention  of  appellant,  that  the 
form  of  lease  could  be  said  to  have  been  sufficiently  signed 
by  appellant  and  received  and  adopted  by  appellee,  so  that 
it  became,  because  of  such  signing,  a  contract  between  them, 
is  tenable.  It  does  not  appear  that  Black,  who  drafted  the 
lease  and  sent  it  to  appellee,  was  authorized  to  make  a  lease 
or  to  sign  this  one  for  appellant,  and  for  this  reason  we 
think  there  was  no  such  signing  of  the  instrument  for 
appellant  as  would  make  it  his  contract.  The  authorities 
cited  as  to  the  sufficiency  of  the  signing  are  not  applicable 
to  the  facts  in  this  case. 

We  also  think  that  the  evidence  presents  the  question  as 
to  whether  a  tenancy  was  created  for  one  year  from  May 
1,  1899,  to  April  30,  1900,  or  from  month  to  month,  at  a 
rental  of  $150  per  month,  and  that  it  should  have  been  sub- 
mitted to  the  jury  on  this  point.  Gardner  case,  supra; 
Goldsborough  v.  Gable,  152  111.  594-8;  Clapp  v.  Noble,  84 
111.  64;  Keegan  v.  Kinnare,  123  111.  281-8;  Webster  v.  Nich- 
ols, 104  111.  161-73;  Goldsborough  v.  Gable,  140  111.  269-73; 
Condon  v.  Brockway.  157  111.  90-4. 
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In  the  Gardner  case,  supra,  which  was  very  fully  and 
carefully  considered,  and  where  negotiations  for  a  different 
lease  were  pending  up  to  the  time  of  the  expiration  of  the 
old  lease,  and  the  tenant  held  over  without  making  any  new 
lease,  an  instruction  was  approved  by  the  Supreme  Court, 
which,  in  effect,  told  the  jury  that  where  a  tenant  occupies 
premises  under  a  lease  for  a  year  or  years  and  holds  over 
after  the  expiration  of  such  lease  without  having  made  any 
new  agreement  with  the  landlord  under  which  such  holding 
over  takes  place,  that  then  the  tenant  may,  at  the  election 
of  the  landlord,  be  treated  as  tenant  for  another  year  upon 
the  terms  of  the  original  lease.  The  court  in  this  connec- 
tion quotes,  with  approval,  the  following  language  from 
Taylor  on  Landlord  and  Tenant :  "  His  (the  tenant's)  mere 
continuance  in  possession  fixes  him  as  tenant  for  another 
year,  if  the  landlord  thinks  proper  to  insist  upon  it."  The 
court  also  says,  in  effect,  that  the  legal  presumption  arising 
from  the  tenant's  holding  over,  may  be  rebutted,  and  ap- 
proved an  instruction  in  the  case  which  submitted  to  the 
jury  whether,  under  the  facts  before  it,  that  presumption 
of  law  was  overcome. 

In  the  Clapp  case,  supra,  it  was  held  that  the  landlord 
could  hold  the  tenant  under  the  terms  of  the  old  lease, 
even  where  he  held  over  in  defiance  of  the  landlord  and 
after  a  notice  to  quit. 

In  the  Keegan  case,  supra,  where  the  tenant  held  over 
without  a  new  arrangement,  the  court  say  the  landlord,  at 
his  election,  might  treat  him  as  a  trespasser,  or  as  a  tenant 
for  another  year,  upon  the  same  terms  as  in  the  original 
lease,  and  that  the  tenant  had  no  right  of  election,  but  that 
the  landlord  alone  could  elect. 

To  the  same  effect  are  the  other  cases  cited,  and  there  is 
no  exception  to  the  rule  that  if  the  tenant  remains  in  pos- 
session, after  the  expiration  of  his  old  lease,  without  a  new 
agreement,  it  is  optional  with  the  landlord  whether  he  will 
treat  him  as  a  trespasser  or  upon  the  terms  of  the  old  lease. 

Applying  these  cases  to  the  evidence  here,  the  most  that 
can  be  claimed  by  appellee  is  that  there  was  a  new  agree- 
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ment.  If  there  was  none,  then  appellant  could  hold  appel- 
lee on  the  terms  of  the  old  lease,  which  was,  at  least,  a 
tenancy  from  month  to  month,  if  not  for  one  year,  at  $150 
per  month.  Whether  there  was  a  holding  over  or  a  new 
tenancy  was  a  question  for  the  jury. 

In  so  far  as  any  cases  cited  by  appellee  may  be  said  to 
conflict  with  those  above  cited,  the  latter,  being  the  later 
expressions  of  the  Supreme  Court,  must  prevail. 

The  contention  of  appellee,  that  the  acceptance  by  appel- 
lant of  the  checks,  which  stated  on  their  face  that  they 
were  for  "  rent  in  full "  for  the  respective  months  during 
which  the  payment  was  made,  estops  him  from  denying 
that  appellee's  offer  of  $125  per  month  was  not  accepted, 
that  no  lease  existed  between  the  parties,  and  that,  conse- 
quently, appellee  was  liable  only  for  use  and  occupation,  is 
not,  in  our  opinion,  tenable.  We  think  that  what  took 
place,  as  hereinabove  stated,  at  least  tends  to  rebut  any  pre- 
sumption that  appellant  accepted  the  $125  as  in  full  for 
rent  of  the  premises.  Each  time  when  a  payment  was 
made,  it  was  stated  in  the  receipt  that  the  rent  was  $150, 
that  the  $125  was  taken  on  account,  and  that  there  remained 
a  balance  due  upon  each  month  of  $25.  This  was  consist- 
ent with  the  communication  to  appellee  by  Black  in  April, 
that  the  rent  would,  under  no  circumstances,  be  less  than 
$150  per  month,  and  appellee,  by  remaining  in  the  premises 
after  the  end  of  the  old  lease,  did  so  without  any  under- 
standing that  the  rent  should  be  less  than  $150.  This  was, 
in  our  opinion,  a  settled  matter  before  any  payment  was 
made.  On  appellee's  own  contention,  it  was  liable  to  pay 
$125,  and  the  payment  of  that  amount  under  these  circum- 
stances could  not  have  the  effect  of  a  compromise  between 
it  and  appellant.  At  least  the  notification  by  appellant  to 
appellee  that  the  rent  for  the  coming  year  would  be  $150, 
and  the  sending  of  the  form  of  lease  fixing  the  rent  at  that 
amount,  tended  strongly  to  show  a  liquidation  or  agreement 
by  appellee,  in  cas6  it  retained  the  premises,  to  pay  the 
amount  claimed  by  appellant,  and  if  it  was  so  liquidated, 
which  we  think  the  evidence  establishes,  then  the  payment 
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—  — 

of  a  less  sum  would  not  have  the  effect  of  releasing  or  dis- 
charging appellee  for  the  balance  of  $25  per  month. 
Hayes  v.  Life  Ins.  Co.,  125  111.  626-38;  Ostranderv.  Scott, 
161  111.  339-45;  Jennings  v.  Neville,  180  III.  270-9;  Lapp  v. 
Smith,  183  111.  179-84;  Martin  v.  White,  40  111.  App.  281-8; 
Kurasey  &  Co.  v.  Barber  &  Colman,  78  111.  App.  88-92. 
In  the  Hayes  case,  supra,  the  court  say  : 

"  The  rule  is  well  settled  that  an  acceptance  by  the  cred- 
itor of  a  sum  less  than  the  amount  due  in  satisfaction,  or 
an  agreement  to  take  a  less  sum  in  satisfaction,  is,  in  the 
first  case,  a  discharge  of  only  so  much  of  the  debt,  and  in 
the  other  case  the  promise  is  void,  as  without  considera- 
tion." 

In  the  Ostrander  case,  supra,  the  court  say : 

"  The  authorities  are  numerous  and  uniform  that  a  pay- 
ment of  a  part  of  a  fixed  and  certain  demand,  which  is  due 
and  not  in  dispute,  is  no  satisfaction  of  the  whole  debt,  even 
where  the  creditor  agrees  to  receive  a  part  for  the  whole 
and  gives  a  receipt  for  the  whole  demand." 

The  court  also,  it  is  true,  held  that  this  doctrine  did  not 
apply  as  to  an  unliquidated  demand. 

To  the  same  effect  is  the  Jennings  case,  supra,  which 
cites  and  approves  of  the  above  rule,  and  the  case  of  Lapp 
v.  Smith,  supra,  though,  as  in  the  Ostrander  case,  it  was 
held  that  the  doctrine  did  not  apply  there  because  the  pay- 
ment of  the  less  amount  was  tendered  on  condition  that  it 
should  be  accepted  in  satisfaction  of  an  unliquidated  dis- 
puted claim.  Appellee,  having  notice  as  to  what  the  rent 
would  be  if  it  remained  beyond  the  term  of  the  lease,  and 
having  retained  the  premises,  the  amount  of  rent  became 
liquidated  at  $150  per  month. 

The  claim  of  appellee  that  the  form  of  lease  was  not 
received  by  it,  and  that  there  is  no  evidence  that  appellee 
ever  did  anything  to  signify  its  acceptance  of  the  lease,  is 
not  sustained  by  the  record.  The  evidence  shows  that  the 
form  of  lease  was  sent  by  mail  on  April  28,  1899,  to  the 
ladies  of  the  National  Temperance  Hospital.  The  occur- 
rence was  in  Chicago,  and  common  experience  is  that  mail 
matter  mailed  in  Chicago  is  delivered  on  the  same  day  it  is 
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mailed,  or  at  least  on  the  day  following.  That  the  form  of 
lease  was  received  by  appellee  is  shown  by  the  fact  that  it 
was  returned  by  some  representative  of  appellee  to  appel- 
lant's agent  on  the  7th  of  August  following,  and  there  is 
no  claim  made  that  it  was  not  received  in  time  for  appellee 
to  have  taken  action  before  May  1,  1S99.  We,  however, 
regard  this  as  unimportant,  as,  if  the  form  of  lease  was  not 
received  nor  acted  upon  by  appellee,  there  could  have  been 
no  new  agreement  before  the  expiration  of  the  old  one,  and 
it  only  remained  for  appellant  to  exercise  his  election  to 
hold  appellee  on  the  terms  of  the  old  lease. 
The  judgment  is  reversed  and  the  cause  remanded. 


John  Sergeant  Cram,  Trustee,  v.  City  of  Chicago. 

1.  Witnesses — May  Give  Reasons  for  Estimate  of  Values  of  Real 
Property. — In  an  action  for  damages  to  real  property  by  the  construc- 
tion of  a  viaduct,  where  witnesses  have  testified  to  the  value  of  the 
property  before  the  construction  of  the  viaduct  they  may  properly  give 
their  reasons  for  their  testimony. 

2.  Same — Proper  to  Give  the  Elements  Wliich  Enter  into  Tlieir  Opin- 
ion that  the  Proprety  was  Damaged. — Where  witnesses  have  testified 
that  real  property  was  damaged  by  the  construction  of  a  viaduct  it  is 
proper  for  them  to  state  the  elements  which  enter  into  their  opinions  as 
to  the  property  being  damaged. 

8.  Expert  Testimony—  Upon  What  Its  Weight  and  Value  Depends. 
— The  weight  and  value  of  the  testimony  of  expert  witnesses  depends 
largely  upon  the  foundations  of  fact  and  of  reason  upon  which  their 
opinions  stand. 

4.  Evidence—  View  of  the  Premises  by  the  Jury.— In  actions  for  dam- 
ages to  real  property  by  the  construction  of  viaducts,  it  is  within  the 
power  of  the  court  to  permit  the  jury  to  view  the  premises  if,  in  the 
exercise  of  a  sound  discretion,  it  is  considered  necessary,  to  enable  them 
the  better  to  understand  and  apply  the  evidence.  But  such  view,  or  the 
facts  ascertained  by  the  jury  upon  it,  can  not  of  itself  be  considered  as 
evidence  in  arriving  at  the  verdict.  The  rule  is  not  the  same  as  in  con- 
demnation cases,  where  the  statute  provides  for  such  views. 

5.  Instructions — Estimating  Damages  upon  the  Highest  and  Best 
Uses  to  which  the  Property  Can  be  Put — In  actions  for  damages  to  ivnl 
property  by  the  construction  of  a  viaduct,  an  instruction  that  the  jury, 
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in  estimating  the  damages,  should  do  so  upon  the  highest  and  best  uses 
to  vvhioh  the  property  was  reasonably  susceptible  as  shown  by  the  evi* 
dence,  is  erroneous. 

Trespass  on  the  Case,  for  damages  to  real  property  by  the  construc- 
tion of  a  viaduct.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.  Reversed  and  remanded.  Opinion  filed  March  14, 
1901. 

Mason  Brothers,  attorneys  for  appellant;  Henry  JJ. 
Mason,  of  counsel. 

Charles  M.  Walker,  Corporation  Counsel,  and  Thomas  J. 
Sutherland,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellant  sued  appellee  in  case,  for  damages  alleged  to 
have  accrued  to  his  real  property  by  the  construction  by 
appellee  of  a  viaduct  in  South  Halsted  street,  in  the  city  of 
Chicago,  over  certain  railroad  tracks  which  crossed  said 
street.  The  jury  found  for  the  defendant  and  judgment 
was  rendered  on  the  verdict. 

Appellant's  counsel  object  that  the  verdict  is  not  sustained 
by  the  evidence;  that  competent  and  material  evidence  for 
appellant  was  erroneously  excluded  by  the  court,  and  that 
the  iurv  was  erroneouslv  instructed. 

The  evidence  was  conflicting  as  to  whether  or  not  appel- 
lant's property  was  damaged  by  the  construction  of  the 
viaduct,  and  inasmuch  as  there  must  be  a  retrial  of  the 
cause,  for  reasons  hereinafter  stated,  we  think  it  inexpedient 
to  pass  on  the  question  whether  the  verdict  is  sustained  by 
the  evidence. 

The  following  questions  put  by  appellant's  attorney  to 
appellant's  witnesses  were  excluded  by  the  court: 

To  Frank  D.  Bartlett,  who  had  testified  that  before  the 
construction  of  the  viaduct  appellant's  inside  lots  fronting 
on  South  Halsted  street  were  worth  $100  per  front  foot 
and  his  corner  lot  $150  per  front  foot:  "  What  are  your 
reasons  for  thinking  it  is  worth  $100  per  front  foot  and 


First  District — October  Term,  1900.      201 

Cram  v.  City  of  Chicago. 

$150  on  the  corner?"  To  William  T.  Cushing,  who  had 
testified  that  the  property  was  damaged :  "  What  elements 
enter  into  your  opinion  as  to  the  property  being  damaged  ? " 
George  Birkhoff,  Jr.,  having  testified  that  appellant's  prop- 
erty was  damaged,  and  that  he  had  charge  of  property  on 
three  other  viaducts  in  the  city,  was  asked  :  "  Now  as  to 
the  particular  property  which  you  have  had  any  charge  of, 
viaduct  property,  what  is  your  experience  as  to  the  effect 
of  the  viaduct  on  those  properties  ? " 

The  exclusion  of  the  evidence  of  Bartlett  and  Cushing 
was  error. 

C.  &  N.  W.  Ry.  Co.  v.  Town  of  Cicero,  154  111.  656,  was 
a  proceeding  by  the  town  to  extend  a  street  across  land  of 
the  railway  company.  Certain  of  the  witnesses  for  the 
company,  having  testified  to  the  value  of  the  property  pro- 
posed to  be  taken,  were  asked  to  state  the  facts  on  which 
they  based  their  opinion,  and  the  trial  court  ruled  against 
the  question.  The  Supreme  Court  held  this  error,  saying: 
u  This  was  error.  The  weight  and  value  of  the  testimony 
of  expert  witnesses  largely  depend  upon  the  foundations  of 
fact  and  of  reason  upon  which  their  opinions  stand.  The 
proffered  evidence  was  competent,  and  it  was  competent 
evidence  in  chief.  The  opinions  are  admissible  along  with 
the  facts  on  which  they  are  based,"  citing  prior  cases.  lb. 
661-2. 

We  think  the  error  in  ruling  against  the  question  put  to 
Cushing  was  cured  by  his  subsequently  being  permitted  to 
state  the  elements  which  influenced  his  opinion,  but  the 
error  in  respect  to  the  question  put  to  Bartlett  was  not 
cured  by  anything  in  his  testimony. 

James  Iff.  Galloway,  witness  for  appellant,  testified  that 
he  was,  by  profession,  a  lawyer,  and  was  also  a  real  estate 
and  loan  broker,  and  had  been  in  the  real  estate  business 
nearly  thirty  years,  when  he  was  asked  by  appellant's  attor- 
nev  and  answered  as  follows : 

"  Q.  What  official  committee  or  office  have  you  held,  if 
anv?  A.  I  was  a  member  of  the  executive  committee:  a 
member  for  two  years  and  chairman  for  one  year,  and  this 
year  I  am  chairman  of  the  public  service  committee." 
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On  motion  of  appellee's  attorney,  the  answer  was  stricken 
out.  Joseph  Donnersberger,  witness  for  plaintiff,  on  his 
direct  examination  testified  that  he  had  been  in  the  real 
estate  business  about  thirty  years,  when  appellant's  attor- 
ney put  the  question :  "  State  whether  or  not  you  belong 
to  any  real  estate  organization  in  this  city  ? "  This  question 
was  objected  to  by  appellee's  attorney,  and  the  objection 
was  sustained  by  the  court. 

We  think  the  answer  of  Galloway  was  competent  and 
the  question  to  Donnersberger  proper.  The  standing  of 
the  witnesses  among  others  engaged  in  a  like  business,  evi- 
denced by  their  belonging  to  an  organization,  or  holding 
office  in  an  organization  of  such  persons,  was  proper  to  be 
considered  by  the  jury,  together  with  other  circumstances 
in  evidence,  in  determining  what  weight  should  be  given  to 
their  testimony.  But  while  we  think  the  evidence  should 
have  gone  to  the  jury,  we  are  not  prepared  to  hold  that  its 
exclusion,  considered  alone,  is  reversible  error.  A  witness 
having  testified  that  the  property  was  damaged,  was  asked 
whether,  in  his  opinion,  the  effect  of  the  structure  was  tran- 
sient or  permanent.  We  are  of  opinion  that  the  question 
should  have  been  allowed. 

The  ruling  against  the  question  to  Birkhoff  was  error. 

Met.  W.  Side  El.  R.  R.  Co.  v.  White,  166  111.  376,  was  a 
proceeding  by  the  company  to  condemn  land  for  its  right 
of  wav.     In  that  case  the  court  sav : 

"On  the  trial  appellees  sought  to  show  by  witnesses  who 
resided  adjacent  to  other  elevated  roads  and  who  had  realty 
so  adjacent,  how  elevated  roads  affected  their  property. 
Some  of  the  witnesses  answered,  but  this  evidence  was  held 
improper  by  the  trial  judge  and  stricken  out.  In  cases  of 
this  character  witnesses  who  know  the  property  and  are 
competent  to  give  opinions  as  to  its  value  may  testify  as  to 
how  its  value  would  be  affected,  and  their  previous  experi- 
ence, observation  and  knowledge  of  the  manner  an  elevated 
road  atfeets  adjacent  property  as  to  its  rental  and  market 
values  may  be  shown,  as  that  experience,  observation  and 
knowledge  may  show  the  testimony  of  the  witnesses  is 
entitled  to  greater  effect  and  weight.  The  knowledge  and 
observation  of  a  witness  may  be  proven.     It  is  not  proper, 
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however,  to  show  how  other  property  was  specifically 
injured.  (Metropolitan  Elevated  Kailroad  Co.  v.  Dickinson, 
161  111.  22.)  To  deny  a  witness  the  right  to  possess  this 
knowledge  before  testifying,  would  be  to  require  him  to  be 
ignorant  of  the  subject-matter  about  which  he  testified.  To 
deny  the  right  of  having  that  experience  and  observation 
shown  to  the  jury,  would  be  to  take  away  from  them  the 
means  of  weighing  the  evidence." 

The  question  to  the  witness  Birkhoff  was  general,  viz., 
as  to  how  the  other  property  on  other  viaducts  in  the  city, 
of  which  he  had  charge,  was  affected;  that  is,  whether 
affected  beneficially  or  injuriously.  The  question  did  not 
call  for  a  specific  answer  as  to  the  pecuniary  extent  of  bene- 
fit or  injury. 

The  court  gave  to  the  jury,  by  appellee's  request,  the  fol- 
lowing instruction : 

"  15.  The  jurors  are  instructed  that  in  arriving  at  your 
conclusions  from  the  evidence,  including  your  view  of  the 
plaintiffs  premises  and  surroundings,  and  the  law  as  given 
you  in  these  instructions,  you  are  not  required  to  surrender 
your  individual  opinions  arrived  at  from  the  deliberations 
of  the  jury  upon  such  evidence  and  instructions,  in  order  to 
secure  an  agreement,"  etc. 

The  remainder  of  the  instruction  is  not  important  to  be 
considered. 

This  instruction  informed  the  jury,  in  substance,  that 
their  view  of  the  premises  was  evidence  which,  together 
with  other  evidence,  they  were  to  consider  in  arriving  at 
conclusions.  In  view  of  the  decisions  in  Vane  v.  City  of 
Evanston,  150  111.  616,  and  Kich  v.  City  of  Chicago,  187  lb. 
396,  it  can  not  be  regarded  as  law  that  the  view  of  prem- 
ises by  the  jury,  in  a  case  at  common  law,  is  evidence.  The 
cases  cited  were  appeals  from  judgments  confirming  special 
assessments,  and  the  jurors  were  permitted  by  the  trial 
court  to  view  the  assessed  premises.  In  the  Uich  case, 
supra,  the  Supreme  Court  say : 

"  It  was  within  the  power  of  the  court  to  permit  the  jury 
to  view  the  premises,  as  in  cases  at  common  law,  if  the  court, 
in  the  exercise  of  a  sound  discretion,  considered  such  view 
necessary  or  proper  to  enable  the  jury  better  to  understand 
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and  apply  the  evidence.  But  such  view,  or  the  facts  ascer- 
tained by  the  jury  upon  such  view,  could  not,  of  itself  or 
themselves,  be  considered  as  evidence  in  arriving  at  the  ver- 
dict. (Vane  v.  City  of  Evanston,  150  111.  616;  Osgood  v. 
City  of  Chicago,  154  Id.  194.)  The  rule  is  not  the  same  in 
cases  of  this  character  as  in  condemnation  cases,  where  the 
statute  provides  for  such  view.  In  the  Vane  case  we  said 
'  that  the  only  purpose  of  permitting  the  jury  to  inspect  and 
view  the  locics  in  quo  is  to  better  enable  them  to  understand 
the  matter  in  controversy  between  the  parties,  and  to  clear 
up  any  obscurity  that  may  exist  in  the  application  of  the 
evidence  introduced  in  the  case.  *  *  *  They  ivere  not 
authorized  to  consider  any  fact  bearing  upon  the  merits  of 
the  controversy  derived  from  such  view.'   • 

Appellant's  counsel  complain  of  appellee's  eighth  instruc- 
tion, in  that  it  instructs  the  jury,  among  other  things,  as 
follows : 

"  And  in  this  connection  the  court  instructs  you  that  you 
are  entitled  to  consider  any  effect  upon  the  fair  cash  market 
value  of  the  plaintiffs  property,  as  the  result  of  the  estab- 
lishment of  the  trolley  car  system  upon  Halsted  street  since 
the  viaduct  was  built,  and  also  any  effect  upon  such  value 
as  the  result  of  the  removal  of  the  obstruction  by  the  rail- 
roads, b\r  reason  of  the  erection  of  said  viaduct,  and  which 
you  shall  find  to  be  established  by  the  evidence  in  the  case." 

In  a  previous  part  of  the  instruction  the  court  had  very 
properly  instructed  the  jury  thus  : 

"  In  determining  whether  this  property  was  damaged  by 
the  construction  of  the  improvement,  the  test  question  is : 
Was  the  fair  cash  market  value  of  this  property;  as  such 
value  was  immediately  before  the  construction  of  the 
improvement,  decreased  by  reason  of  this  construction?  if 
it,  the  market  value,  was  so  decreased,  then  it  was  damaged; 
but  if  not  so  decreased,  then  it  was  not  damaged,  and  the 
verdict  of  the  jury  should  be  accordingly,"  etc. 

The  evidence  shows  that  the  property,  both  before  and 
after  the  construction  of  the  viaduct,  had  a  market  value, 
and  such  being  the  case,  we  are  of  opinion  that  it  would 
have  been  better  had  the  instruction  omitted  the  submission 
to  the  jury  of  the  question  of  the  effect  on  the  property  of 
the  establishment  of  the  trolley  system;  but  in  view  of  the 
entire  instruction,  and   other  instructions  given,  we  are 
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not  inclined  to  hold  the  giving  of  the  instruction  reversible 
error. 

Appellant's  counsel  also  object  to  the  following  instruc- 
tion given  by  appellee's  request: 

"  11.  The  jury  are  instructed  that  in  estimating  the  fair 
cash  market  value  of  the  plaintiff's  property,  both  before 
and  after  the  construction  of  the  viaduct,  they  should  do  so 
upon  the  basis  of  the  highest  and  best  uses  to  which  the 
property  was  reasonably  susceptible  as  shown  by  the  evi- 
dence in  this  case." 

It  was  the  province  of  the  jury  to  determine  the  fair 
cash  market  value  of  the  premises,  both  immediately  before 
and  immediately  after  the  construction  of  the  viaduct,  from 
the  evidence  in  the  case,  which  consisted  of  the  testimony 
of  witnesses  as  to  such  values,  proof  of  rental  value,  etc., 
and  it  was  competent  for  the  witnesses  to  consider,  in  tes- 
tifying as  to  values,  all  uses  and  the  best  uses  of  which  the 
property  was,  in  their  opinion,  susceptible,  and  for  the  jury 
to  determine  the  values  from  the  testimony  of  the  witnesses 
so  considering  the  uses  of  which  the  property  was  suscep- 
tible. But  the  instruction  seems  to  leave  to  the  jury  to 
determine  for  themselves,  values  before  and  after  the  con- 
struction', regardless  of  the  evidence  of  witnesses  as  to  such 
values,  and  based  solely  on  the  evidence  as  to  the  uses  of 
which  the  property  was  susceptible.     The  language  is : 

u  They  should  do  so  upon  the  basis  of  the  highest  and 
best  uses  to  which  the  property  was  reasonably  susceptible, 
as  shown  by  the  evidence." 

We  think  the  instruction  erroneous,  and  especially  so  in 
view  of  the  former  instruction,  which  told  the  jury  that 
their  view  of  the  premises  was  evidence.  Where  the 
evidence  is  conflicting,  the  instructions  should  be  accurate. 

Appellee's  counsel  argue  with  apparent  seriousness  that 
there  was  no  sufficient  order  authorizing  the  construction 
of  the  viaduct,  and  no  proof  that  the  city  paid  for  its  con- 
struction. A  similar  contention  was  made  by  the  same 
counsel  in  City  of  Chicago  v.  Spoor,  91  111.  App.  472,  and 
was  held  untenable.  The  authorities  cited  in  that  case 
fully  support  the  holding  in  the  present  case.     N.  G.  Riter, 
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bridge  engineer  of  the  city,  testified  that  the  viaduct  was 
constructed  by  the  city,  and  no  cross-error  has  been 
assigned. 

In  view  of  the  entire  record,  we  are  of  opinion  that  the 
case  should  be  submitted  to  another  jury. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded.     . 


Illinois  Central  Railroad  Co.  v.  Arthur  Barslow. 

1.  Railroads— Duty  to  Employes  in  Furnishing  Appliances. — A 
railroad  company  is  obligated  by  its  duty  to  employes  to  exercise  rea- 
sonable care  in  the  furnishing  to  them  of  appliances  for  their  use;  and 
this  rule  applies  as  well  to  cars  and  appliances  not  owned  by  it  but 
received  from  connecting  lines. 

2.  Same — Duty  of  Inspecting  Cars  Coming  into  its  Possession  from 
Connecting  Lines. — It  is  the  duty  of  a  railroad  company  to  provide  some 
method  of  inspection  of  cars  and  their  appliances  coming  into  its  posses- 
sion from  connecting  lines. 

8.  Same— Not  Liable  for  Injuries  to  an  Employe  Caused  by  His 
Failure  to  do  His  Duty  in  Inspecting  Appliances. — When  it  is  made  the 
duty  of  an  employe  to  examine  the  couplings,  wheels,  journals,  etc.,  and 
brakes  of  cars  in  his  train,  and  he  fails  to  perform  that  duty,  he  can  not 
by  his  failure  impose  a  liability  upon  his  employer  for  injuries  to 
himself. 

4.  Same—  When  Notice  of  Defective  Appliances  Must  Be  Shown. — 
Where  the  evidence  of  notice  relied  upon  to  charge  a  railroad  company 
with  negligence  in  failing  to  inspect  cars  received  from  a  connecting 
line,  is  the  uncertain  identity  of  an  unknown  car-repairer,  a  verdict  of 
guilty  can  not  be  sustained. 

5.  Same — Negligence  of  Connecting  Lines.  —The  duty  of  a  railroad 
company  to  inspect  cars  coming  from  a  connecting  line  is  to  be  meas- 
ured by  what  it  ought  to  have  done  while  the  cars  were  in  its  posses- 
sion and  not  before.  The  negligence  of  the  connecting  line  before  the 
delivery  of  the  cars  can  not  be  imputed  to  it. 

6.  Master  and  Servant— Comparative  Duties  of  Inspection  of  Ap- 
pliances.—Where  the  duty  to  inspect  appliances  is  delegated  by  the 
master  to  the  servant  as  a  part  of  his  service,  his  duty  is  greater  by  rea- 
son of  such  delegation  than  the  duty  resting  upon  him  as  a  matter  of 
care  for  his  own  personal  safety. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;    the  Hon.  Samuel  C.  Stough,  Judge,   presid- 
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ing.    Heard    in  this  court  at   the  October  term,  1900.    Reversed  and 
remanded.     Opinion  filed  March  25,  1001. 

Statement. — This  suit  was  brought  by  appellee  to  re- 
cover damages  for  personal  injuries  sustained,  as  is  alleged, 
through  negligence  of  appellant,  his  employer,  in  furnish- 
ing him  a  defective  appliance  in  his  work,  viz.,  a  coupling 
link  which  was  cracked. 

Appellee  was  employed  by  appellant  as  brakeman,  and 
had  been  so  employed  for  eight  or  nine  months  previous 
to  the  injury.  The  train  crew  consisted  of  a  conductor, 
and  Thomas  Clancy  and  appellee,  brakemen.  Sometimes 
appellee  was  rear  brakeman  and  Clancy  head  brakeman, 
and  sometimes  the  reverse.  On  the  day  mentioned  ap- 
pellee worked  as  rear  brakeman.  The  work  of  this  crew, 
together  with  the  enginemen,  consisted  in  hauling  cars 
loaded  with  sand  from  Sixty-seventh  street  in  this  city  to 
Hawthorne,  ten  miles  from  Sixty-seventh  street,  and  in 
bringing  back  the  empty  cars  after  they  were  unloaded  at 
Hawthorne.  The  Baltimore  and  Ohio  Railroad  Company 
brought  the  loaded  cars  of  sand  from  Whiting,  Indiana,  a 
place  fifteen  or  twenty  miles  from  Sixty-seventh  street,  and 
delivered  them  to  the  appellant  company  at  Sixty-seventh 
street,  and  the  cars,  after  being  taken  to  Hawthorne  by  the 
way  of  Sixteenth  street  and  the  St.  diaries  Air  Line  and 
unloaded,were  returned  empty  to  the  B.  &  O.  R.  R.  Co.  at  its 
connecting  point  with  appellant,  viz.,  Sixty-seventh  street. 
The  customary  train  handled  by  the  train  crew  to  which 
appellee  belonged  consisted  of  fifteen  loaded  cars.  When 
appellant's  train  crew  took  these  cars  at  Sixty-seventh 
street  the  train  was  already  made  up,  and  all  that  the  crew 
had  to  do  was  to  uncouple  and  pull  out  from  the  side-track 
at  Sixtv-seventh  street  their  fifteen  cars  and  attach  thereto 
a  caboose.  The  amount  of  sand  handled  was  evidently 
great,  as  sometimes  there  would  be  fifty  to  one  hundred 
cars  of  sand  at  Sixty-seventh  street  at  a  time.  The  B.  &  O. 
would  bring  that  number  in  and  thev  would  stand  on  the 
side-track  there  until  the  crew  to  which  Barslow  belonged 
was  ready  for  them.     On  the  day  in  question  the  crew  to 
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which  appellee  belonged  had  taken  fifteen  carloads  of  sand 
to  Hawthorne  and  were  returning  on  the  Air  Line  between 
6:30  and  7  o'clock  p.  m.,  with  fifteen  empty  cars  and  a 
caboose.  It  was  a  chilly  night  and  there  was  a  drizzling 
rain.  After  proceeding  part  way  through  the  city  of  Chi- 
cago, the  main  line  being  blocked  so  they  could  not  pro- 
ceed, Clancy,  the  head  brakeman,  cut  the  train  for  the  Indi- 
ana avenue  crossing,  leaving  four  sand  cars  and  the  caboose 
west  of  the  street  crossing,  the  balance  of  said  train  being 
east  thereof.  Appellee  was  in  the  caboose  at  the  time  this 
was  done.  He  went  out  to  see  if  he  could  get  a  signal,  and 
got  one  from  the  head  brakeman  to  couple  up.  Appellee 
had  a  lantern  in  his  hand,  and  as  the  train  east  of  the  cross- 
ing backed  up  he  stepped  in  to  make  the  coupling.  The 
coupling  link,  which  he  raised  with  his  hand  to  make  the 
coupling  with,  had  a  large  crack  in  it,  large  enough  to  catch 
his  glove.  His  glove  was  caught  in  this  crack  and  he  tried 
to  get  it  out,  but  it  was  too  late,  and  his  hand  was  crushed. 
As  a  result  of  the  injuries  to  appellee's  left  hand,  his  thumb 
and  middle  finger  had  to  be  amputated,  and  the  other 
fingers  were  so  injured  that  he  has  to  some  extent  lost  the 
use  of  them  all,  excepting  the  little  finger.  Appellee  took 
notice  of  the  link  in  which  his  hand  was  caught  at  the  very 
time  his  hand  was  being  taken  out.  One  or  two  days  after 
the  night  of  the  injury  he  went  out  to  see  the  crew  at 
Sixty-seventh  street,  and  the  conductor,  Hart,  then  gave 
him  the  number  of  the  car  in  which  the  link  was,  and  also 
gave  him  the  link. 

Upon  a  former  trial  of  this  case,  the  link  was  used;  and, 
if  not  formallv  introduced  in  evidence,  was  treated  as  being 
in  evidence.  A  judgment  was  rendered  upon  the  verdict  of 
the  jury  finding  appellant  guilty  of  negligence.  This  court, 
upon  an  appeal  taken  from  the  judgment  of  the  trial  court, 
reversed  that  judgment  upon  the  ground  that  the  evidence 
did  not  sustain  the  verdict.  The  court  then  held,  upon  a 
review  of  the  evidence,  that  there  was  no  evidence  show- 
ing that  the  appellant  company  had  notice  of  the  defect 
which  caused  the  injury.  111.  Central  R.  R.  Co.  v.  Barslow, 
55  111.  App.  203. 
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Upon  a  second  trial  one  Dreyden  was  called  as  a  witness 
for  appellee,  and  he  testified  that  upon  the  day  previous  to 
the  day  of  the  injury,  he  had  happened  to  go  to  the  appel- 
lant's tracks  at  Sixty-seventh  street  to  see  appellee,  and 
that  he  had  then  noticed  the  defective  link  in  the  coupling 
to  car  number  73736  or  73737,  and  that  he  had  then  called 
the  attention  of  Clancy,  appellee's  fellow-brakeman,  to  the 
defect,  and  also  had  notified  a  car-repairer,  who  was  there, 
and  that  the  car-repairer  had  said,  "  Oh,  I  saw  that,  that 
is  all  right."  Clancy  corroborated  this  witness,  and  testi- 
fied that  the  car-repairer  was  a  car-repairer  of  the  appel- 
lant company.  Witnesses  for  appellant  testified  that  they 
had  no  inspector  or  repairers  at  Sixty-seventh  street. 

The  jury  found  a  verdict  for  appellee  and  assessed  his 
damages  at  $3,000.  From  judgment  upon  that  verdict  this 
appeal  is  prosecuted. 

W.  A.  Howett,  attorney  for  appellant;  J.  G.  Dbennan, 
of  counsel. 

Munson  T.  Case  and  W.  S.  Johnson,  attorneys  for  appel- 
lee. 

Me.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  questions  of  controlling  importance  presented  by 
this  record  are,  first,  as  to  the  sufficiency  of  the  evidence 
to  establish  negligence  of  appellant,  and,  second,  the  suffi- 
ciency of  the  evidence  to  show  that  appellee  was  in  the 
exercise  of  due  care. 

There  is  no  doubt  but  a  railway  company  is  obligated  by 
its  duty  to  employes  to  exercise  reasonable  care  in  the 
furnishing  to  them  of  appliances  for  their  use,  and  that 
this  rule  applies  as  well  to  cars  and  appliances  which  are 
not  owned  by  the  company,  but  are  received  by  it  from 
connecting  lines.  The  appliance  here  in  question,  a  defect- 
ive link,  was  upon  a  car  of  another  company,  which  had 
been  received  by  appellant  and  was  being  used  by  it. 
Therefore,  as  applied  to  this  coupling  link,  the  appellant 
owed  to  its  employes  the  duty  of  an  exercise  of  ordinary 

Vol.  XCIV 14 


210  Appellate  Courts  of  Illinois. 

■      —  _  .  ■ 

Vol.  94.]  I.  C.  R.  R.  Co.  v.  Barslow. 

care.  The  question  is  whether  the  evidence  here  presented 
shows  a  lack  of  such  care  as  the  proximate  cause  of  the 
injury,  and  whether,  in  relation  to  this  defective  link,  the 
conduct  of  appellee  himself  is  free  from  contributory  negli- 
gence. 

The  evidence  discloses  that  these  cars  were  received  by 
appellant  from  day  to  day,  and  there  is  no  evidence  as 
to  the  length  of  time  during  which  the  link  in  question  had 
been  in  possession  and  control  of  appellant,  except  that  a 
witness  testified  to  having  seen  it  attached  to  a  car  on  the 
tracks  at  Sixty-seventh  street  the  day  before  the  accident. 
This  witness  is  severely  criticised  by  counsel  for  appellant. 
It  is  argued  that  it  is  improbable  that  he  should  now 
remember  having  seen,  in  1891,  a  defective  link,  in  which 
he  had  no  interest  whatever,  and  should  also  remember 
through  the  intervening  years  the  number  of  the  car  to 
which  the  link  was  attached.  It  is  also  urged  that  had  he 
been  in  fact  a  witness  to  the  matters  testified  to,  he  would 
have  been  called  as  a  witness  upon  the  former  trial, 
i  But  all  of  these  matters,  going  solely  to  the  truthfulness 
and  credibility  of  the  witness,  are  matters  peculiarly  within 
the  province  of  the  jury  to  determine.  Evidence  is  given 
which,  in  some  degree  at  least,  accounts  for  the  failure  to 
call  this  witness  upon  the  former  trial.  The  probability  cfr 
improbability  of  his  having  remembered  what  was  at  the 
time  a  matter  of  trivial  consequence  to  himself,  was  for  the 
jury  to  weigh  and  decide.  Moreover,  he  was  corroborated 
by  Clancy. 

In  passing  upon  the  effect  of  the  evidence  as  sustaining 
the  verdict,  we  must  assume  that  the  jury  believed  the  tes- 
timony of  this  witness,  and  were  warranted  in  so  doing. 
We  have,  then,  to  inquire  as  to  the  effect  of  his  testi- 
mony, corroborated  by  the  testimony  of  Clancy,  as  show- 
ing negligence  of  appellant.  The  effect  of  this  testimony, 
that  the  car  was  on  the  appellant's  tracks  on  the  day  before 
the  injury,  and  that  the  attention  of  a  car-repairer  was  at 
that  time  called  to  the  defective  link,  is  to  be  considered  in 
its  bearing  upon  two  distinct  questions  :     First,  was  there 
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a  duty  of  inspection,  in  view  of  the  time  the  car  was  in  the 
appellant's  possession,  which  was  so  neglected  as  to  create 
a  liability  for  negligence,  and,  secondly,  was  there  a  direct 
notice  of  the  defect  to  appellant  by  reason  of  the  notice  to 
the  car-repairer. 

We  are  of  opinion  that  there  was  a  clear  duty  upon  the 
part  of  appellant  to  provide  some  method  of  inspection, 
of  these  cars  and  their  appliances,  as  they  came  into  its 
possession  from  the  connecting  line.  The  question,  then, 
is,  was  that  duty  neglected  ?  The  appellant  had  rules  in 
relation  to  the  inspection  and  discovery  of  defects  of  cars 
thus  received  by  it.  They  are,  so  far  as  disclosed  by  the 
evidence,  as  follows : 

A  printed  rule,  number  704,  provides  : 

"  Conductors  and  their  men  must  be  on  hand  before  start- 
ing a  sufficient  length  of  time  to  check  their  trains,  exam- 
ine and  receipt  for  sealed  cars,  and  see  that  all  couplings 
are  properly  made,  the  necessary  signals  out,  and  everything 
in  readiness  to  start  promptly  on  time." 

Eule  706  provides : 

"Conductors  must  examine  couplings,  wheels,  journals 
and  brakes  of  the  cars  in  their  trains,  while  on  the  road,  as 
often  as  their  other  duties  will  permit,  and  particularly 
while  trains  are  pulling  in  and  out  of  sidings.  They  must 
use  the  utmost  care  to  prevent  the  heating  of  journals. 
Any  box  showing  a  tendency  to  heat  must  receive  immedi- 
ate attention.  They  will  require  their  trainmen  to  aid  them 
in  the  examination  of  their  trains,"  etc. 

The  custom  and  practice  of  the  employes  of  appellant, 
under  the  foregoing  published  rules,  is  shown  by  the  testi- 
mony of  appellee.    He  testified  as  follows : 

"  Sometimes  we  would  be  at  Sixty-seventh  street  an  hour. 
My  duties  were  no  different  from  other  brakemen.  Just 
the  same  as  any  other  brakeman  on  the  road.  Sometimes 
we  would  be  an  hour  and  a  half  at  Sixtv-seventh  street. 
When  the  cars  came  in  we  coupled  them  ourselves  onto  the 
train.  There  was  no  other  switch  crew  at  Sixty-seventh 
street.  We  did  all  the  coupling  ourselves.  It  was  my  duty 
to  see  that  all  cars  were  coupled  together  .before  we  left 
Sixty-seventh  street  each  morning;  that  was  part  of  our 
duty.     We  always  had  to  be  there  long  enough  each  morn- 


212  Appellate  Courts  of  Illinois. 

!  Vol.  94.]  I.  C.  R.  R.  Co.  v.  Barslow. 

— -  i    i     1 1 

ing  to  see  that  the  cars  were  properly  coupled,  and  we  had 
to  take  time  enough  to  couple  them.  The  •  same  duty  was 
imposed  upon  me  each  evening  at  Hawthorne,  to  see 
that  the  cars  were  properly  coupled  before  we  left  there. 
This  responsibility  was  equally  as  much  upon  me  as  upon 
the  other  members  of  the  crew.  This  applied  to  Sixty- 
seventh  street  each  morning,  and  Hawthorne  each  evening." 
And,  "  When  I  went  over  my  train  in  the  morning,  before 
I  started  out,  if  there  was  anything  wrong,  it  was  my  duty 
to  report  it.  If  it  was  in  such  shape  that  we  could  handle 
it  we  would  pull  it;  if  not,  we  would  set  it  to  one  side.  I 
have  set  out  cars  at  Twenty-seventh  street;  that  is  where 
the  car  works  were;  the  repair  shops  were  there.  That 
is  the  only  repair  shops  there  were.  Where  cars  were  dis- 
abled so  we  couldn't  handle  them,  that  is  where  we  set 
them  out.  If  they  were  disabled  so  we  couldn't  pull  them 
there,  we  let  them  remain  in  the  yard  until  there  was  some 
way  fixed  for  hauling  them  to  the  repair  shops.  If  we 
could  get  them  to  Twenty-seventh  street,  that  is  where  we 
took  them." 

It  is  clear  that  it  was  the  usual  and  customary  duty  of 
appellee  to  inspect  the  couplings  on  these  cars  used  by  him- 
self and  his  fellow-trainmen.  It  would  seem,  therefore,  to 
be  clearly  established  that  the  method  of  inspection  pro- 
vided by  the  appellant  in  relation  to  these  cars,  received 
from  its  connecting  lines  each  morning,  imposed  upon 
appellee  and  his  fellow-trainmen  the  duty  of  examining 
couplings  and  reporting  defects.  By  a  failure  to  perform 
that  duty  he  can  not  impose  a  liability  upon  appellant  for 
injuries  to  himself.  111.  Central  It.  R.  Co.  v.  Jewell,  46  111. 
99;  T.  W.  &  W.  R.  R.  Co.  v.  Eddy,  72  111.  138;  C.  &  A.  R. 
R.  Co.  v.  Bragonier,  119  111.  51. 

In  the  Jewell  case  the  negligence  charged  was  in  part 
based  upon  a  defective  brake.  In  relation  to  this  branch 
of  the  case  the  Supreme  Court  said : 

• 

"  We  are  not  inclined  to  hold  that  this  was  such  negli- 
gence as  to  charge  the  company,  for  the  condition  of  the 
brake  was  a  matter  under  the  special  care  of  the  brakeman, 
and  it  was  his  business  at  all  times  to  see  that  it  was  in  a 
fit  condition  for  use,  and  report  defects  to  the  companv. 
The  company  are  not  to  suffer  for  his  negligence  of  a  plain 
duty." 
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In  the  Bragonier  case  the  charge  of  negligence  related  to 
a  defective  brake,  by  reason  of  which  the  plaintiff,  a  brake- 
man,  was  injured.     The  court  said : 

"  But  a  worse  feature  of  this  instruction  is,  it  implies,  by 
its  terms,  that  when  a  railroad  company  employs  local 
inspectors  of  its  cars  at  particular  stations,  it  thereby  re- 
lieves all  brakemen  from  the  duty  to  observe  whether  the 
brakes  on  the  cars  they  may  be  using  are  in  repair  and  fit 
for  present  use.  If  this  is  not  its  meaning,  it  can  have  no 
possible  application  to  the  facts  of  the  case.  That  this  is 
its  evident  meaning  is  clear  from  what  follows,  when  it  is 
said  such  brakeman  (  has  a  right  to  expect  that  the  cars 
with  which  he  is  to  work  are  safe  and  suitable  wherewith 
to  work,'  and  that  the  inspection  has  been  done  with  such 
care  that  he  may  enter  upon  the  work  of  braking  without 
making  any  examination  tor  himself.  The  principle  sought 
to  be  stated  could  not  be  regarded  as  law  in  any  event, 
unless  it  had  been  added  when  the  company  had  intrusted 
the  exclusive  work  of  inspecting  its  cars  to  other  servants 
than  brakemen.  That,  however,  is  not  this  case.  The 
fact  defendant  may  have  emplo}red  and  did  employ  car 
inspectors  at  certain  stations,  did  not  relieve  brakemen 
from  the  duty  to  observe  the  rule  in  regard  to  inspecting 
that  part  of  the  machinery  they  are  expected  to  handle. 
The  duty  in  that  respect  is  as  imperative  as  if  they  were 
the  sole  inspectors." 

It  doubtless  is  the  rule  that  the  duty  of  inspection  resting 
upon  the  employer  is  greater  than  the  duty  to  inspect 
which  rests  upon  the  employe  as  a  matter  of  care  for  his 
own  safety.  And  in  the  case  of  employes,  such  as  switch- 
men, who  in  performing  their  work  must  act  quickly  and 
without  time  to  examine,  the  rule  is  especially  applicable. 
But  here  it  is  not  alone  a  question  of  the  duty  of  appellee  to 
inspect  as  a  matter  of  care  for  his  own  safety,  but  a  greater 
duty  by  reason  of  the  fact  that  the  task  of  inspection  had 
been  delegated  to  him  by  the  employer  as  a  part  of  his 
service.  The  distinction  is  clearly  presented  in  C.  &  E.  I. 
E.  R.  Co.  v.  Kneirim,  152  III.  458. 

The  duty  of  appellant  to  exercise  reasonable  care  to  fur- 
nish in  the  first  instance  appliances  which  are  reasonably 
safe  for  use  of  its  employes,  is  to  be  measured  in  its  rela- 
tion to  these  cars,  received  each  morning  from  a  connect- 
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ing  line,  as  a  matter  of  inspection.  Here,  the  very  care 
which  the  appellant  undertook  to  exercise  in  order  that 
those  cars  might  not  be  used  while  couplings  were  defect- 
ive, was  intrusted  to  appellee  and  his  fellow-trainmen. 
The  appellant  was  obliged  to  intrust  to  some  of  its  em- 
ployes this  task.  It  was  intrusted  to  appellee,  and  if  he 
failed  in  performance,  such  failure  can  not  be  permitted 
to  create  a  liability  to  himself. 

There  remains  to  be  considered  the  question  of  direct 
notice  to  appellant.  The  testimony  of  Dreyden  and  Clancy 
is  to  the  effect  that  Dreyden  called  the  attention  of  a  car- 
repairer  (who  was  present  at  the  tracks  at  Sixty-seventh 
street)  to  the  defect  in  the  link,  and  Clancy  testified  that 
this  car-repairer  was  in  the  employ  of  the  appellant.  If  it 
appeared  that  specific  notice  of  the  defect  had  been  brought 
home  to  appellant,  then  the  failure  of  appellee  to  notify 
appellant  of  the  defect  might  not  operate  to  bar  a  recovery. 
It  would  then  be  a  question  for  the  jury  not  only  whether 
a  failure  to  repair  in  the  time  intervening  after  notice  con- 
stituted negligence,  but  as  well  whether  the  conduct  of 
appellee  in  failing  to  inspect  and  discover  the  defect  was 
contributory  negligence.  But  the  difficulty  is  that  the  evi- 
dence is  insufficient  to  establish  such  direct  notice  to  appel- 
lant. It  does  not  appear  who  this  man  described  as  a  "car- 
repairer  "  was,  or  of  what  his  duties  consisted.  It  is  not 
fairly  inferable  from  the  evidence  that  he  was  charged 
with  the*duty  of  inspecting  and  determining  what  consti- 
tuted defects.  It  is  just  as  consistent  with  the  evidence,  if 
not  more  so,  to  conclude  that  he  was  a  repairer  who  had 
been  sent  there  to  do  a  special  job,  and  whose  duties  ex- 
tended no  further. 

Kempton,  who  was  the  engineer  in  charge  of  the  train 
and  familiar  with  the  surroundings  at  Sixty-seventh  street, 
testified : 

"At  that  time  there  were  no  car  inspectors  at  Sixty-seventh 
street.  I  never  saw  a  car  inspector  there.  There  were  no 
yards,  buildings,  repair  shops  or  anything  of  that  kind 
there.     If  cars  needed  repairs  they  were  left  at  Twenty- 
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seventh  street,  where  were  located  the  car  shops  of  the 
Illinois  Central." 

Stripp,  a  clerk  at  the  Burnside  shops,  who  had  knowledge 
of  all  the  employes  of  the  company,  testified : 

"  I  had  full  knowledge  of  where  the  inspectors  of  cars  of 
the  Illinois  Central  under  my  jurisdiction  were  located.  At 
that  time  the  Illinois  Central  had  no  inspectors  at  Sixty- 
seventh  street,  nor  did  they  have  any  at  Hawthorne." 

Dair,  car  foreman,  testified : 

"  On  December  14,  1891,  car  inspectors  of  the  Illinois 
Central  were  located  at  One  Hundred  and  Fourth  street,  at 
Burnside,  at  Kensington  and  Riverdale.  I  never  heard  of 
any  car  inspectors  being  at  Sixty-seventh  street." 

Aside  from  the  testimony  of  appellee  this  positive  evi- 
dence is  uncontradicted  except  in  so  far  as  the  testimony  of 
Dreyden  and  Clancy  shows  that  a  man,  called  by  them  a 
car-repairer,  was  present  at  the  tracks  on  the  day  before 
the  injury.  But  their  testimony  is  reconcilable  with  the 
testimony  of  Kempton,  Stripp  and  Dair,  if  the  man  seen 
by  Dreyden  and  Clancy  was  merely  a  workman  sent  by 
appellant  to  do  some  work  at  Sixty-seventh  street,  and  was 
not  an  employe  charged  with  the  duty  of  inspecting  and 
repairing  defects  generally. 

Stripp  testified  further: 

"The  foreman  sent  men  out  to  various  portions  of  the 
mad  to  repair  cars.  Possibly  they  may  have  sent  men  to 
Sixty-seventh  street;  I  can't  recollect." 

That  the  man  seen  by  Dreyden  and  Clancy,  and  to  whom 
the  former  gave  notice  of  the  defect,  was  one  of  their  men 
thus  sent  out  by  a  foreman,  is  the  only  fair  conclusion  to 
be  drawn  from  all  the  evidence.  There  is  no  evidence  to 
warrant  the  jury  in  concluding  that  this  man  was  charged 
with  any  other  duty  to  inspect  or  repair  beyond  the  work 
which  he  may  have  been  sent  to  do. 

The  appellee  testified  that  inspectors  were  kept  at  the 
Sixty-seventh  street  yards,  and  that  he  thought  that  they 
were  Illinois  Central  men.  If  he  had  testified  positive] v 
that  they  were  appellant's  men,  yet  he  would  be  uncor- 
roborated  and   contradicted   by  the  three  witnesses   for 
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appellant.  In  this  state  of  the  evidence  it  would  be  an 
unavoidable  conclusion  that  the  manifest  weight  of  the 
evidence  went  to  establish  that  appellee  was  mistaken  in 
what  he  thought  as  to  the  employment  of  inspectors  by 
appellant  at  the  place  in  question. 

In  this  uncertain  condition  of  the  evidence  as  to  the 
identity  of  the  unknown  car  repairer  to  whom  the  notice 
relied  upon  was  given,  we  are  unable  to  sustain  a  verdict 
which  must  have  been  based  upon  the  supposition  that  the 
notice  so  given  was  effectual  to  charge  the  appellant. 

There  was  evidence  that  the  crack  in  the  link  was  rusted, 
showing  that  it  was  an  old  crack;  but  we  do  not  regard  this 
evidence  as  of  controlling  importance.  Whether  the  crack 
was  a  week  old  or  a  year  old,  it  had  only  been  in  the  pos- 
session of  appellant  for  a  day,  so  far  as  the  evidence  discloses, 
and  the  duty  of  appellant  must  be  measured  by  what  it 
ought  to  have  done  in  that  time,  not  before.  The  negligence 
of  the  connecting  line  before  delivery  of  the  cars  to  appel- 
lant can  not  be  imputed  to  appellant. 

So  far  as  the  question  of  contributory  negligence  of  ap- 
pellee is  concerned,  we  are  of  opinion,  as  above  indicated, 
that  if  notice  of  the  defect  were  brought  home  to  appellant, 
the  question  of  negligence  of  appellant  and  contributory 
negligence  of  appellee  would  be  matters  proper  for  submis- 
sion to*  a  jury.  Because  the  evidence  is  insufficient  to  show 
such  notice,  the  judgment  is  reversed  and  the  cause  is 
remanded. 


94 

99 

94 
108 


216 
184 

216 
20 


Michael  T.  Cahill  v.  Louis  Madison. 

1.  Injunctions— Restrainitig  tlieViolation  of  a  Restrictive  Covenant 
in  Relation  to  Personal  Services.— As  a  general  rule,  equity  will  not 
interfere  by  injunction,  to  restrain  the  violation  of  a  restrictive  cove- 
nant in  relation  to  personal  services,  but  this  rule  is  not  applicable  to  the 
case  of  a  party  betraying  a  trust  and  confidence  reposed  in  him  by  an 
employer,  by  attempting  to  take  away,  for  his  own  benefit  and  in  direct 
violation  of  his  express  contract,  his  employer's  customers,  knowledge 
of  whom  he  acquired  in  the  course  of  the  performance  of  his  duty  as 
an  employe. 
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Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Reversed  and  remanded.  Opin- 
ion filed  March  14, 1901. 

Statement  by  the  Court. — On  the  14th  day  of  Decem- 
ber, 1897,  said  Cahill  of  the  first  part,  and  Madison  of  the 
second  part,  both  of  Chicago,  Illinois,  entered  into  a  con- 
tract of  that  date  under  seal,  which,  omitting  the  formal 
commencement  and  conclusion,  is  as  follows  : 

"Witnesseth,  that  for  the  good  and  valuable  considera- 
tions hereinafter  stated,  said  first  party  has  employed  and 
does  hereby  employ  said  party  of  the  second  part  to  assist 
in  carrying  on  nis  business,  in  the  city  of  Chicago,  in  the 
capacity  or  salesman  and  collector  or  any  other  reasonable 
or  usual  capacity  therein  as  said  party  of  the  first  part  may 
direct,  at  the  weekly  compensation  of  $10  per  week  and 
commission  from  the  date  hereof;  it  being  expressly  agreed 
that  said  employment  may  at  any  time  hereafter  be  termi- 
nated by  saia  party  of  the  first  part  for  good  and  sufficient 
cause,  or  by  either  party  upon  giving  thirty  (30)  days'  notice 
to  the  other  party. 

And  said  second  party  promises  and  agrees  that  he  will, 
at  all  times,  during  the  life  of  this  contract,  faithfully  and 
industriously  perform  the  duties  of  said  position  of  sales- 
man and  collector,  and  that  he  will  give  to  said  first  party 
thirty  (30)  days'  notice  of  his  resignation  as  salesman  and 
collector. 

And  the  said  party  of  the  second  part,  for  and  in  con- 
sideration of  the  foregoing,  hereby  expressly  agrees,  which 
agreement  is  of  the  essence  of  this  contract,  that  if  he 
shall  be  at  any  time  hereafter  discharged  by,  or  voluntarily 
quit  the  employment  of  said  first  party,  he  will  not  within 
one  year  thereafter  solicit  orders  from,  or  make  deliveries  of 
teas^  coffees  and  spices,  or  other  goods,  wares  and  merchan- 
dise carried  by  the  party  of  the  first  part,  either  for  himself 
or  for  any  firm  of  which  he  may  be  a  member,  or  by  it 
employed,  or  for  any  other  individual  or  corporation,  eitner 
directly  or  indirectly,  to  any  of  the  customers  of  the  said 
party  of  the  first  part  with  whom  he  may  be  brought  in  con- 
tact while  soliciting  and  delivering  orders  for  teas,  coffees 
and  spices,  and  while  working  on  the  sales  routes  of  said  first 
party,  or  in  any  other  capacity  within  the  scope  of  his  said 
employment." 

February  19, 1900,  Madison  left  the  employment  of  Cahill 
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after  having  worked  for  him  for  over  two  years  as  a  deliv- 
ery-man and  salesman,  having  charge  of  a  sales  route  be- 
longing to  Cahill,  and  engaged  in  the  business  of  selling 
teas  and  coffees  for  himself  under  the  trade  name  of  The 
Enterprise  Tea  Co.,  at  No.  300  North  Lincoln  street,  Chi- 
cago. On  March  17,- 1900,  Cahill  filed  his  bill  in  the  Cir- 
cuit Court  of  Cook  County  against  Madison,  seeking  an 
injunction  to  prevent  said  Madison  from  soliciting  and 
attempting  to  take  orders  for  and  delivering  teas,  coffees, 
spices,  baking  powder,  extracts,  and  other  goods  carried  by 
said  Cahill,  to  the  customers  of  the  latter,  in  contravention 
of  said  contract,  and  from  interfering  in  anv  manner  with 
the  customers  of  Cahill  or  in  attempting  to  divert  their 
trade  from  him  for  the  period  of  one  year,  or  until  the  fur- 
ther order  of  the  court.  An  injunction  was  issued  the  same 
day,  according  to  the  prayer  of  the  bill,  and  thereafter  a 
motion  to  dissolve  the  same  was  overruled.  A  change  of 
venue  was  taken  from  the  judge  before  whom  said  motion 
to  dissolve  was  made  and  overruled,  and  thereafter  the 
cause  coming  on  to  be  heard  upon  demurrer  to  the  bill 
before  another  judge  of  said  court,  the  court  entered  a 
decree  dismissing  the  bill  for  want  of  equity,  to  reverse 
which  Cahill  took  this  appeal. 

The  bill  in  substance  alleges  that  Cahill  is  engaged  in  the 
retail  tea  and  coffee  business  at  No.  1005  West  Lake  street, 
Chicago,  and  has  been  engaged  jn  such  business  in  Chicago 
for  over  thirteen  vears:  that  he  sells  goods  from  his  store 
in  the  regular  course  of  trade,  and  his  business  largely  con- 
sists of  trade  supplied  along  regular  sales  routes;  that  he 
employs  canvassers  to  obtain  orders  for  teas  and  coffee  in 
the  residence  districts  of  Chicago  and  suburbs,  to  be  filled 
at  future  days,  when  he  sends  out  delivery  wagons,  each 
with  a  salesman,  who  delivers  the  goods  and  takes  orders 
for  more;  that  he  has  established  and  maintained  these  sales 
routes  for  a  long  period  of  }rears  against  strong  competi- 
tion and  at  great  expense  to  himself,  so  that  the  good  will 
and  permanency  of  said  routes  are  of  great  value  to  him; 
that  when  Madison  left  his  employ  the  number  of  customers 
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constituting  tbe  sales  route  belonging  to  him  and  canvassed 
by  Madison  numbered  about  600  persons,  the  bill  stating 
the  names  and  addresses  of  several  of  such  customers;  that 
after  Madison  left  complainant's  employ  he  solicited  trade 
from  said  customers,  naming  them,  with  a  view  of  obtain- 
ing orders  in  bis,  Madison's,  behalf;  that  Madison  threatened 
and  attempted  and  still  continues  to  threaten  to  solicit 
orders  from  and  to  deliver  goods  to  other  customers  of 
Cahill  to  take  the  place  of  goods  ordered  from  Cahill;  that 
on  March  14,  1900,  Madison  did,  in  direct  violation  of  said 
contract,  solicit  trade  for  teas,  coffee  and  spices  of  said  cus- 
tomers above  named,  and  on  that  day  and  March  15th,  did 
deliver  coffee  to  each  of  them;  that  if  he  continues  said 
course  of  conduct,  the  business  of  complainant  will  suffer 
irreparable  injury;  that  Madison  is  without  property,  is 
financially  irresponsible,  and  unable  to  respond  in  damages 
to  Cahill. 

When  the  appeal  had  been  perfected  in  this  court,  upon 
motion  of  appellant,  the  injunction  was  continued  in  force 
pursuant  to  tbe  statute. 

Frederic  P.  Vosk,  attorney  for  appellant. 

J.  E.  Ricketts,  attorney  for  appellee. 

Mr.  Justice  Windks  delivered  the  opinion  of  the  court. 

In  support  of  the  decree  dismissing  the  bill  for  want  of 
equity,  appellee  claims  that  the  contract  set  out  in  the 
statement  is  unilateral,  without  mutualitv,  without  con- 
sideration  and  unconscionable.  The  authorities  cited  in 
support  of  these  claims  are  not,  in  our  opinion,  applicable  to 
the  contract  here  under  consideration,  and  therefore  we 
deem  it  unnecessarv  to  review  them.     The  contract  is  not 

a* 

unilateral  for  the  reason  that  Cahill  by  its  terms  undertakes 
to  and  does  employ  Madison  to  work  for  the  former  as  a 
salesman  and  collector  at  least  for  the  period  of  thirty  days, 
unless  for  good  and  sufficient  cause  the  contract  should  be 
sooner  determined,  and  at  a  compensation  of  $10  per  week 
and  commission.    Madison,  by  the  terms  of   the  contract, 
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accepts  the  employment  and  agrees  to  perform  the  duties  of 
the  position  at  least  for  the  time  named.  Each  party  to  the 
contract  by  its  terms  had  the  right  to  terminate  it  upon 
giving  the  other  thirty  days'  notice.  For  the  same  reasons 
that  the  contract  is  not  unilateral,  it  is  mutual. 

Nor  is  the  contract  without  consideration.  It  is  element- 
ary that  a  promise  for  a  promise  is  sufficient  consideration 
to  support  a  contract.  This  contract,  however,  recites  that 
the  second  party  "for  and  in  consideration  of  the  foregoing  " 
(referring  to  the  mutual  promises  and  undertakings  of  the 
respective  parties)  expressly  agreed,  and  the  agreement  is 
made  the  essence  of  the  contract,  that  if  he  should  at  any 
time  thereafter  be  discharged  by  or  voluntarily  quit  the 
employment  of  Cahill,  he,  Madison,  would  not  "  within  one 
year  thereafter  solicit  orders  from  or  make  deliveries  of 
teas,  coffees  and  spices,  or  other  goods,  wares  and  merchan- 
dise carried  by  the  party  of  the  first  part,  either  for  him- 
self or  for  any  firm  of  which  he  may  be  a  member  or  by  it 
employed,  or  for  any  other  individual  or  corporation,  either 
directly  or  indirectly,  to  any  of  the  customers  "  of  Cahill 
with  whom  he  might  be  brought  in  contact  while  soliciting 
and  delivering  orders  for  teas,  coffees,  etc.,  and  while  work- 
ing for  Cahill.  We  regard  the  undertaking  of  Cahill  to 
employ  Madison  upon  the  terms  and  for  the  period  above 
stated,  a  sufficient  consideration  for  the  agreement  of  Madi- 
son above  recited.  It  is  enough  to  support  the  contract, 
so  far  as  concerns  the  consideration,  that  there  was  a  good 
consideration  in  law.  The  adequacy  of  the  consideration  is 
a  matter  of  agreement  between  the  parties.  Linn  v.  Sigsby, 
67  111.  75;  Hursen  v.  Gavin,  162  111.  377-80. 

We  can  not  say  that  the  contract  is  at  all  unconscionable. 
No  like  case  is  cited  by  appellee?s  counsel  holding  that  a 
similar  contract  has  been  held  to  be  unconscionable.  Taking 
all  the  provisions,  terms  and  conditions  of  the  contract  into 
consideration,  and  the  nature  of  appellee's  employment,  the 
time  that  he  actually  worked  for  appellant,  and  our  com- 
mon experience  with  reference  to  compensation  paid  to 
salesmen  in  ordinary  commercial  business,  we  think  it  can 
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not  be  said  that  the  contract  is  in  any  way  unfair,  unrea- 
sonable, or  oppressive  to  appellee;  nor  does  it  give  to  appel- 
lant any  undue  or  unconscionable  advantage  over  appellee. 
The  employment  is  in  its  nature  fiduciary  and  confidential, 
and  it  would  seem  to  us  a  gross  breach  of  confidence  and 
fair  dealing,  even  without  any  agreement,  for  appellee,  after 
more  than  two  years  of  service  for  appellant,  receiving  from 
him  his  regular  wages  and  having  acquired  an  intimate 
knowledge  of  the  nature  and  character  of  appellant's  busi- 
ness, to  have  quit  appellant's  employ  and  made  a  deliberate 
attempt  to  deprive  appellant  of  the  trade  of  the  very  cus- 
tomers to  get  whom  he  had  been  paid  for  his  services  by 
appellant.  To  prevent  any  such  result  appellant,  as  a  part 
of  the  consideration  of  employment  of  appellee,  might  very 
properly  and  reasonably  have  required  the  very  undertaking 
of  appellee  contained  in  this  contract.  Appellee  is  not  pro- 
hibited by  the  agreement  from  earning  his  living  in  the  line 
of  his  business,  but  only  from  attempting  to  take  from 
appellant  a  few  hundred  customers  whose  trade  the  latter 
mio-ht  naturally,  reasonably  and  rightfully  expect  in  the 
usual  and  ordinary  course  of  his  business.  Appellee  has  free 
scope  to  procure  business  from  all  other  persons  in  Chicago, 
its  suburbs  and  surrounding  country. 

It  is  said  that  appellant  should  be  deprived  of  the  relief 
asked  because  he  has  made  no  offer  to  perform  or  do  equity. 
We  are  at  a  loss  to  see  what  application  this  proposition 
has  to  the  case  at  bar.  Appellee,  by  leaving  appellant's 
employ  and  doing  the  things  set  out  in  the  bill,  has  directly 
violated  his  contract,  and  so  far  as  any  of  its  provisions 
require  appellant  to  do  anything,  the  contract  is  at  an  end. 
It  only  remains  for  appellee  to  refrain  from  a  violation  of 
the  onlv  remaining  provision  of  the  contract,  viz.,  to  refrain 
for  the  period  of  one  year  from  the  attempt  to  take  appel- 
lant's customers. 

Lastlv  it  is  claimed  for  appellee  that  this  bill  attempts  to 
specifically  enforce  the  contract  in  question,  and  that 
because  appellee  has  no  special  skill  and  nothing  uncommon 
in  his  qualifications,  a  court  of  equity  will  not  attempt  a 
specific  enforcement  of  the  contract. 
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It  is  true,  as  a  general  rule,  that  equity  will  not,  by  injunc- 
tion, interfere  to  restrain  a  violation  of  a  restrictive  cove- 
nant in  relation  to  personal  services.  Pomeroy's  Equity 
Juris.,  Sec.  1343;  Welty  v.  Jacobs,  171  111.  624-30;  Strow- 
bridge  L.  Co.  v.  Crane,  12  N.  Y.  Suppl.  898;  Burney  v. 
Kyle,  17  S.  E.  Eep.  986  (Ga.). 

We  are  of  opinion,  however,  that  this  rule  is  not  appli- 
cable to  the  case  at  bar.  This  is  not  a  question  of  enforcing 
a  restrictive  covenant  relating  to  personal  services  of  appel- 
lee, but  qf  his  betraying  a  trust  and  confidence  reposed  in 
him  by  his  employer  by  attempting  to  take  away,  for  his 
own  benefit  and  in  direct  violation  of  his  express  contract, 
his  employer's  customers,  knowledge  of  whom  he  had 
acquired  in  the  course  of  the  performance  of  his  duty  as  an 
employe.  This  is  what  may  be  termed  a  contract  in  partial 
restraint  of  trade.  It  is  said  in  the  recent  case  of  Lanzit 
v.  Sefton  Mfg.  Co.,  184  111.  326-9,  that  "  contracts  only  in 
partial  restraint  of  trade  are  valid  and  enforceable  if  reason- 
able and  supported  by  a  consideration  good  in  law."  The 
court  was  speaking  with  reference  to  a  contract  containing 
a  negative  covenant  by  the  appellant,  which  prohibited  him 
from  engaging  in  a  certain  business  of  manufacturing  within 
the  States  of  Indiana  and  Illinois  after  he  should  leave  the 
employment  of  the  appellee,  in  which  he  had  been  engaged  as 
a  salesman,  and  held  that  the  contract  could  not  be  enforced 
throughout  the  States  of  Illinois  and  Indiana,  but  expressly 
declined  to  hold  that  it  might  not  be  enforced  in  so  far  as  it 
related  to  the  county  of  Cook  in  Illinois. 

The  general  doctrine  announced  in  the  Lanzit  case  is 
held  in  a  number  of  cases  therein  cited,  also  by  the  cases 
of  Fairman  v.  Bavin,  29  III.  75;  Cobbs  v.  Niblo,  6  111.  App. 
60;  Davis  v.  Hamlin,  108  111.  39-49;  Darnell  v.  Geis,  78  111. 
App.  493-8;  C.  &  W.  T.  Co.  v.  Tloczynski,  114  Mich. 
149-60;  Fralich  v.  Despar,  165  Pa.  St.  24;  Underwood  v. 
Barker,  68  L.  J.  Ch.  K  S.  201;  Carter  v.  Ailing,  43  Fed. 
Rep.  208-14;  1  Story  Eq.  Juris.  (12th  Ed.),  Sec.  292;  Mit- 
chell v.  Reynolds,  1  Smith's  L.  Cases  (9th  Ed.),  694-705-8, 
and  cases  cited  in  note. 
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In  the  Hursem  case,  162  111.  377,  cited  with  approval  in 
the  Lanzit  case,  supra,  a  similar  covenant  to  the  one  here 
under  consideration,  relating  to  a  livery  and  undertaking 
business  for  the  period  of  five  years  in  Chicago,  was  sus- 
tained and  enforced  by  an  injunction. 

In  the  Darnell  case,  supra,  a  covenant  not  to  sub-let  a 
store  for  use  in  a  particular  business,  was  sustained. 

In  the  Fairman  case  the  court  states  that  it  was  "  dis- 
posed to  go  to  the  extremest  length  to  hold  agents,  or  those 
occupying  fiduciary  capacities,  to  the  strictest  fairness 
toward  their  principals,  and  to  prevent  them  from  taking 
advantage  of  their  position  to  benefit  themselves  at  the 
expense  or  disadvantage  of  their  principals." .  This  was 
said  with  relation  to  the  claim  that  a  confidential  clerk  had, 
in  violation  of  the  confidence  reposed  in  him  as  such  clerk 
by  his  employer,  obtained  a  lease  to  himself  of  the  premises 
where  the  employer's  business  had  been  carried  on. 

In  the  recent  case  cited  supra,  from  114  Mich.,  where  an 
employe  of  a  manufacturer  by  his  contract  of  employment 
agreed  not  to  disclose  any  of  the  secrets  of  the  employer's 
business  and  machinery,  his  contract  was  held  binding  and 
enforced  by  a  writ  of  injunction.  Numerous  cases  are  cited 
and  reviewed  by  the  court  in  support  of  its  ruling,  and  the 
court  say : 

"We  can  not  see  how  it  can  be  against  public  interest  to 
allow  an  employer  to  make  such  conditions  of  employment 
with  his  employes  as  will  give  him  the  fullest  protection 
to  his  property  right  in  his  process  or  invention,  and  at  the 
same  time  enable  him  to  employ  a  great  many  employes 
in  its  production.  *  *  *  It  is  to  the  advantage  of  both 
that  such  a  contract  should  be  allowed.  By  means  of  it 
defendant  secured  employment  which  he  could  not  have 
secured  without  ii,  and  at  the  same  time  his  employers  were 
secured  against  competition  which  might  be  ruinous." 

In  the  Fralich  case,  supra,  the  Pennsylvania  Supreme 
Court  sustained  a  like  agreement  of  an  employe  not  to  reveal 
the  secrets  of  his  master's  trade,  and  enforced  the  contract 
by  injunction. 

In  the  case  of  Kannie  v.  Irvine,  cited  in  the  note  to  the 
Mitchell  case,  supra,  where  a  lease  and  good  will  of  a  baker's 
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shop  had  been  sold  with  a  covenant  against  soliciting  the 
custom  of  or  knowingly  supplying  bread  or  flour  to  any  of 
the  customers,  the  covenant  was  enforced  by  an  injunction. 
So  in  the  case  of  Mumford  v.  Gething,  cited  in  the  same 
note,  a  commercial  traveler  was  enjoined  from  traveling 
for  any  other  firm  than  the  plaintiff,  within  the  district  in 
which  it  employed  him. 

In  the  Carter  case,  supra,  which  was  one  of  a  contract 
by  a  traveling  salesman  of  a  manufacturing  corporation, 
who  had  been  in  its  employ  for  several  years,  not  to  enter 
the  service  of  any  of  its  business  competitors  for  three 
years  after  leaving  his  employer,  the  contract  was  held 
reasonable,  valid  and  enforceable,  and  the  court,  after  a 
review  of  numerous  cases,  English  and  American,  deduces 
the  following  rule,  viz. : 

"  An  employer  has  the  right  to  bind  an  employe  not  to 
go  into  the  employ  of  a  competitor  for  a  reasonable  time 
after  his  employment  terminates,  within  the  territory  where 
the  employer  seeks  his  market;  and  whether  such  covenant 
is  reasonable  and  binding,  is  a  judicial  question,  which  must 
depend,  in  each  case,  upon  its  peculiar  facts  and  circum- 
stances." 

In  the  Underwood  case,  supra,  decided  in  1899,  by  the 
English  Court  of  Appeals,  Chancery  Division,  an  employe,  as 
clerk  and  foreman  at  a  weekly  wage,  of  a  hay  and  straw 
merchant,  whose  business  extended  throughout  the  United 
Kingdom  of  Great  Britain,  France,  Belgium,  Holland  and 
Canada,  was  held  bound  by  his  agreement  not  to  engage  in 
said  business  within  said  territory  for  the  period  of  twelve 
months  next  after  leaving  his  employer.  The  case  seems 
to  have  been  very  carefully  considered,  separate  opinions 
being  delivered  by  the  master  of  the  rolls  and  the  justices, 
one  of  them  dissenting.  The  master  of  the  rolls,  among 
other  things,  says: 

"  The  modern  doctrine,  as  I  understand  it,  is  that  if  an 
agreement  restraining  a  person  from  carrying  on  business 
is  injurious  to  the  public  interests  of  this  country,  such 
agreement  is  invalid  to  the  extent  to  which  it  is  injurious, 
but  not  further.  *  *  *  But  where  an  agreement  re- 
straining a  person  from  carrying  on  business  is  entered  into 
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with  another  persbn  engaged  in  a  similar  business,  for  the 
purpose  of  protecting  him  from  rivalry  in  that  business, 
and  is  no  wider  than  reasonably  necessary  for  his  protec- 
tion in  that  business,  it  is  difficult  to  imagine  the  circum- 
stances which  can  render  such  agreement  injurious  to  the 
public  interests  of  this  country." 

It  is,  however,  unnecessary  in  this  case,  in  order  to  sus- 
tain the  agreement  here,  to  go  to  the  extent  of  either  of 
the  last  two  preceding  cases. 

It  would  seem,  upon  a  full  consideration  of  all  the  cases, 
that  no  absolute  and  more  definite  rule  can  be  laid  down 
which  may  be  applied  to  every  case  arising,  than  the  one 
quoted  from  the  Lanzit  case,  supra.  Each  case  must  depend 
upon  its  own  peculiar  facts  and  circumstances. 

We  think  it  apparent,  from  a  consideration  of  the  allega- 
tions of  this  bill,  which,  for  the  purposes  of  this  case,  must 
Be  considered  as  true,  and  the  contract,  that  the  provision 
here  in  question  is  valid  and  should  be  enforced;  that  the 
restraint  of  appellee  is  but  partial,  is  a  reasonable  one,  has 
a  good  consideration  to  support  it,  is  but  a  fair  protection 
to  the  interests  of  appellant,  and  can  not  in  any  serious  way 
interfere  with  the  interest  of  the  public.  It  follows  that 
the  learned  chancellor  was  in  error  in  sustaining  the  demur- 
rer and  dismissing  appellant's  bill  for  want  of  equity. 

The  time  for  which  the  injunction  ran,  by  the  original 
order,  having  expired,  the  practical  result  sought  by  appel- 
lant is  probably  attained;  but  inasmuch  as  appellee  has  the 
right  to  contest  the  matters  of  fact  alleged  in  the  bill, 
tlie  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion.  Reversed  and 
remanded. 


Francis  H.  Carr  v.  The  Keeley  Brewing  Co.  ~qI — ^ 

5l98s  493 

1.  Attachments— Alias  Writs  Not  Authorized.— -There  is  no  author- 
ity in  the  statutes  of  this  State  for  the  issuing  of  an  alias  writ  of 
attachment. 

2.  Special  Executions— Alias  Writs  of,  Not  Authorized  by  Stat- 

Vot.  XCIV  15 
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ute. — An  alias  special  execution  in  a  case  of  attachment  in  aid  is  not 
authorized  by  the  statutes  of  this  State  and  when  issued,  is  without 
authority  and  void. 

Attachment.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elbridoe  Hanecy,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1000.    Reversed  and  remanded.    Opinion  filed  March  14,  1901. 

Statement. — Defendant  in  error  was  plaintiff  and  plaint- 
iff in  error  defendant  in  the  trial  court.  The  suit  was  by 
attachment,  the  ground  for  attachment  being,  as  alleged  in 
the  affidavit,  that  the  defendant  was  not  a  resident  of  this 
State,  but  resided  in  Detroit  in  the  State  of  Michigan.  The 
attachment  was  returned  defendant  not  found,  but  was 
levied  on  the  equitable  interest  of  the  defendant  in  certain 
real  property  situated  in  the  city  of  Chicago,  Cook  county, 
Illinois,  described  in  the  return.  The  defendant  was  served 
by  publication,  in  accordance  with  the  statute;  a  declara- 
tion in  assumpsit  was  tiled,  and  May  20,  1898,  judgment  by 
default  was  rendered  against  the  defendant  for  the  sum  of 
$8,875.    The  judgment  order  concludes  thus: 

"  And  have  execution  against  the  property  attached  herein 
bv  virtue  of  a  writ  of  attachment  issued  in  said  cause." 

May  17,  1899,  a  special  writ  of  execution,  in  the  usual 
form,  was  issued,  commanding  the  sheriff  to  cause  to  be 
made  out  of  the  attached  property,  describing  it,  the  amount 
of  the  above-mentioned  judgment  and  costs.  The  sheriff 
returned  the  writ  with  this  indqrsement : 

"  The  within  execution  returned  no  part  satisfied  this 
15th  day  of  August,  A.  D.  1899." 

The  15th  of  August  was  the  ninetieth  day  after  May  17, 
1899,  when  the  execution  was  issued.  April  9,  1900,  an 
alias  writ  of  special  execution  was  issued,  the  same  in  form 
and  substance  as  the  prior  writ,  except  that  it  commences, 
44  We  again  command  you."  May  26,  1900,  the  defendant, 
Carr,  entered  a  special  appearance,  for  the  sole  purpose  of 
moving  the  court  to  recall  and  quash  the  special  writ  issued 
April  9th,  and  made  such  motion,  which  the  court  overruled. 
It  is  assigned  as  error  that  the  court  erred  in  not  recalling 
and  quashing  the  alias  writ. 
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Newman,  Noetheup  &  Levinson,  attorneys  for  plaintiff 
in  error. 

Daniel  J.  McElheene,  attorney  for  defendant  in  error. 

Me.  Pebsidino  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  only  question  argued  by  counsel  and  presented  for 
decision  is  whether  the  alias  special  execution  was  a  valid 
writ.  Counsel  for  plaintiff  in  error  contend  that  it  was  not; 
first,  because  an  alias  special  execution  is  not  authorized  by 
the  statute,  and,  secondly,  because  the  delay  from  August 
15, 1899,  when  the  first  writ  was  returned,  to  April  9, 1900, 
a  period  of  nearly  eight  months,  and  the  latter  date,  more 
than  two  years  after  judgment  was  rendered,  was  an  aban- 
donment of  the  lien  of  the  attachment. 

Counsel  for  appellee  rely  solely  on  section  26  of  the 
attachment  act  in  support  of  the  alias  writ.  The  only 
statutory  authority  for  the  issuance  of  a  special  execution 
in  such  cases  as  the  present  is  section  35  of  the  attachment 
act,  which  is  as  follows: 

"  When  the  defendant  shall  be  notified  as  aforesaid,  but 
not  served  with  process,  and  shall  not  appear  and  answer 
the  action,  judgment  by  default  may  be  entered,  which 
may  be  proceeded  upon  to  final  judgment  as  in  other  cases 
of  default,  but  in  no  case  shall  judgment  be  rendered 
against  the  defendant  for  a  greater  sum  than  appears  by 
the  affidavit  of  the  plaintiff  to  have  been  due  at  the  time 
of  obtaining  the  attachment,  with  interest,  damages  and 
costs;  and  such  judgment  shall  bind,  and  a  special  execution 
shall  issue  against  the  property,  credits  and  effects  attached, 
and  no  execution  shall  issue  against  any  other  property  of 
the  defendant;  nor  shall  such  judgment  be  any  evidence  of 
debt  against  the  defendant  in  any  subsequent  suit."  Rev. 
St.  111.  (Hurd),  1899,  Ch.  11,  Sec.  35. 

The  language  of  the  section  is  "  a  special  execution." 
There  is  no  provision  in  the  statute  for  an  alias  special 
execution*  The  proceeding  by  attachment  by  which  the 
tangible  property  of  a  debtor  is  levied  on  and  seized,  is 
unknown  to  the  common  law,  and  therefore  the  common 
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law  can  not  be  relied  on  in  support  of  the  alias  writ. 
Drake  on  Attachment,  5th  Ed.,  Chap.  1. 

The  language  of  the  statute  in  relation,  to  attachment, 
in  cases  in  which  a  writ  of  attachment  may  issue,  is,  "  a 
creditor  may  have  an  attachment  against  the  property  of 
his  debtor."  "  To  entitle  a  creditor  to  such  a  writ  of  attach- 
ment," etc.     Hurd's  Rev.  Stat.  1899,  Chap.  11,  Sees.  1  and  2. 

There  is  no  mention  in  the  statute  of  an  alias  writ  of 
attachment,  and  no  statutory  authority  for  the  issuance  of 
such  writ.  Section  31  of  the  statute  authorizes  the  issuance 
of  "  an  attachment"  in  aid  of  a  suit  commenced  by  sum- 
mons or  capias,  but  makes  no  mention  of  an  alias  writ  of 
attachment.  In  Pack,  Woods  &  Co.  v.  Savings  Bank,  172 
111.  196,  a  writ  of  attachment  in  aid  was  issued  and  was 
returned  "  not  found  "  as  to  certain  persons  named  as  gar- 
nishees in  the  writ,  whereupon  the  plaintiff  filed  a  second 
affidavit  and  bond,  and  sued  out  a  second  writ  in  aid,  which 
was  served.  The  American  Trust  and  Savings  Bank,  one 
of  the  garnishees  served  by  virtue  of  the  alias  writ,  entered- 
a  special  appearance  and  moved  to  quash  the  alias  writ, 
which  motion  the  trial  court  overruled.  The  Supreme 
Court  say :  "  We  find  nothing  in  the  statute  authorizing  the 
issuing  of  an  alias  writ  of  attachment.  As  said  by  the 
Appellate  Court,  attachments  are  in  derogation  of  the  com- 
mon law,  being  creatures  of  statute  only,  and  it  is  the  rule 
that  such  statutes,  except  when  otherwise  provided,  must 
be  strictly  construed."  The  court  further  say  :  "  As  the 
statute  nowhere  provides  for  more  than  one  writ  of  attach- 
ment to  the  same  county  in  the  same  writ,  we  think  the 
issuing  of  the  alias  writ  was  unauthorized,  and  no  jurisdic- 
tion was  obtained  by  the  court  by  the  service  of  the  same 
on  the  garnishee." 

We  can  perceive  no  distinction  in  principle  between  the 
case  cited  and  the  present  case.  If  an  alias  writ  of  attach- 
ment in  aid  is  invalid,  for  the  reason  that  it  is  not  author- 
ized by  the  statute,  an  alias  special  execution  is  invalid  for 
the  same  reason. 

Section  26  of  the  attachment  act,  relied  on  by  counsel  for 
defendant  in  error,  is  as  follows :    "  The  practice  and  plead- 
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ing  in  attachment  suits,  except  as  otherwise  provided  in 
this  act,  shall  conform,  as  nearly  as  may  be,  to  the  practice 
and  pleadings  in  other  suits  at  law."  Counsel  quote  this 
section  and  contend  that  there  is  no  analogy  between  an  alias 
writ  of  attachment  and  an  alias  special  execution,  and  refer 
to  the  practice  of  issuing  alias  and  pluries  executions  in 
common  law  suits,  although  such  executions  are  not,  in 
terms,  authorized  by  statute.  There  is  this  distinction, 
however :  common  law  suits  are  brought  by  virtue  of  the 
common  law,  and  the  practice  of  issuing  alias  executions  on 
judgments  recovered  in  such  suits  is  well  established  at 
common  law;  whereas,  the  proceeding  by  attachment  and 
the  issuing  of  a  special  execution  to  subject  to  sale  the 
attached  property  exist  only  by  virtue  of  the  statute,  and 
when,  in  such  case,  a  right  does  not  exist  by  virtue  of  the 
statute,  it  is  non-existent.  We  think  it  manifest  that  if 
section  26  can  be  relied  on  in  support  of  an  alias  special 
execution,  it  may  equally  be  relied  on  in  support  of  an 
alias  writ  of  attachment,  because  section  7  of  the  practice 
act  expressly  provides  that  if  a  summons  or  capias  is  re- 
turned not  found,  another  summons  or  capias  may  issue, 
and  so  on  until  service  is  had. 

We  find  it  unnecessary  to  pass  on  the  question  of  the 
effect  of  the  delay  in  enforcing  the  lien  acquired  by  the 
levy  of  the  attachment  writ. 

The  order  overruling  the  motion  of  plaintiff  in  error  to 
recall  and  quash  the  alias  writ  of  execution,  issued  April 
9,  1900,  is  reversed,  and.  the  cause  is  remanded  for  further 
proceedings  in  accordance  with  this  opinion.  Reversed 
and  remanded. 
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1.  Equity—  Will  Not  Aid  an  Illegal  Business.— A  court  of  chancery 
will  not  lend  its  aid  to  a  complainant  to  carry  on  an  enterprise  prohibited 
by  law.  N 

2.  Same— Restraint  of  Offenses  When  Incidental.— Where  the  inter- 
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vention  of  a  court  of  equity  is  warranted  by  the  necessity  of  protection 
to  property  interests,  the  mere  fact  that  incidental  thereto  a  statutory 
offense  must  be  enjoined,  will  not  deprive  the  court  of  its  jurisdiction. 

8.  Board  of  Trade— Quotations  Impressed  with  a  Public  Interest. — 
It  is  established  that  the  quotations  of  the  Board  of  Trade  are  impressed 
with  a  public  interest 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tdlky,  Judge,  presiding.  *  Heard  in  this 
court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  March  14, 
1901. 

Statement. — The  particulars  of  the  controversies  in  this 
cause  and  the  pleadings  are  presented  in  the  statement  of 
facts  in  the  decision  of  Christie-Street  Commission  Com- 
pany v.  Board  of  Trade,  92  111.  App.  604.  The  appeal 
there  was  from  an  interlocutory  order  of  injunction  entered 
in  this  cause,  and  while  the  precise  questions  of  law  here 
involved  were  not  considered  in  that  appeal,  yet  the  con- 
tentions of  the  litigants  and  their  pleadings  were  there 
briefly  set  forth.  The  branch  of  the  controversy  now  pre- 
sented arises  upon  the  original  bill  of  complaint  of  the 
appellant  against  the  appellees,  alleging,  in  effect,  the  right 
of  appellant  to  receive  the  market  quotations  of  the  Board 
of  Trade,  appellee,  distributed  by  the  telegraph  company, 
appellee,  which  service  the  appellees  threatened  to  discon- 
tinue, and  praying  for  relief  by  way  of  injunction  to 
restrain  appellees  from  depriving  appellant  of  such  service. 
The  bill  alleged  that  appellant  was  engaged  in  a  lawful 
business,  that  its  business  "is and  always  has  been  a  legiti- 
mate business,"  and  has  been  conducted  as  such  for  the  last 
three  years.  The  answer  of  appellees,  denying  that  the 
business  of  the  appellant  is  a  legitimate  business,  and  aver- 
ring that  on  the  contrary  its  sole  and  only  business  is  bucket- 
shopping,  or  gambling  in  margins,  and  denying  its  right 
to  the  quotations  of  appellee,  the  Board  of  Trade,  for  such 
use,  presented  the  issue  which  was  disposed  of  by  the  decree 
now  to  be  reviewed. 

A.  B.  Jenks,  attorney  for  appellant. 
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Henry  S.  Bobbins,  attorney  for  appellees. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  question  of  fact  to  be  determined  upon  this  appeal  is 
as  to  whether  the  evidence  supports  the  conclusion  of  the 
chancellor  that  the  business  in,  which  appellant  was  engaged 
and  for  which  it  sought  the  use  of  the  quotations  of  appel- 
lee, the  Board  of  Trade,  was  a  legitimate  business,  as  alleged 
by  its  bill  of  complaint,  or  was  an  illegal  business,  prohib- 
ited by  the  statutes  of  the  State  of  Illinois  and  the  State  of 
Missouri,  where  appellant  was  engaged  in  business,  as 
averred  by  the  answer  of  appellees.  There  is  also  to  be 
considered  the  question  of  law  as  to  whether,  if  the  busi- 
ness of  appellant  is  not  legitimate,  a?  alleged  by  it,  but  is 
illegal,  as  averred  by  appellees,  a  court  of  equity  will  inter- 
vene to  assist  appellant  in  obtaining  the  quotations  in  ques- 
tion for  £uch  illegal  use. 

As  stated,  upon  a  review  of  the  same  evidence  in  Christie- 
Street  Commission  Co.  v.  Board  of  Trade,  sicpra,  "  We 
regard  the  evidence  as  sufficient  to  warrant  the  conclusion 
of  the  chancellor  that  appellant  was  in  fact  using  the  quo- 
tations in  the  illegal  business  of  bucket-shopping."  The 
statute  of  this  State,  which  prohibits  the  carrying  on 
of  bucket  shops  for  the  purpose  of  gambling  by  betting  on 
future  prices  of  grain,  stocks,  etc.,  describes  the  offense  in 
part  as  follows  :  as  the  keeping  of  "  any  bucket-shop,  office, 
store  or  other  place,  wherein  is  conducted  or  permitted  the 
pretended  buying  or  selling  of  the  shares  of  stocks  or  bonds 
of  any  corporation,  or  petroleum,  cotton,  grain,  provisions  or 
other  produce,  either  on  margins  or  otherwise,  without  anv 
intention  of  receiving  and  paying  for  the  property  so  bought, 
or  of  delivering  the  property  so  sold;  or  wherein  is  con- 
ducted or  permitted  the  pretended  buying  or  selling  of 
such  property  on  margins;  or  when  the  party  buying  anv 
of  such  property,  or  offering  to  buy  the  same,  does  not 
intend  actually  to  receive  the  same  if  purchased,  or  to 
deliver  the  same  if  sold."  Criminal  Code,  Chap.  38,  Sec. 
137a,  R.  S. 
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Of  this  statute  the  Supreme  Court  has  said  : 

"  It  is  apparent  from  the  whole  act,  from  the  title  to  the 
concluding  sentence,  that  the  purpose  and  object  of  the  leg- 
islature was  to  suppress  the  evil  of  gambling  in  produce. 
*  #  *  The  shifts  and  devices  so  easily  and  frequently 
resorted  to  for  the  purpose  of  giving  to  transactions  tainted 
with  gambling  the  semblance  of  legitimate  deals,  were 
sufficient  considerations,  in  the  legislative  judgment,  to 
require,  as  a  matter  of  public  policy,  that  all  places  wherein 
is  conducted  or  permitted  the  pretended  buying  or  selling 
of  property  such  as  is  specified  in  the  act,  on  margins  or 
otherwise,  shall  be  prohibited."    Soby  v.  The  People,  13± 

111.  66. 

The  statutes  of  the  State  of  Missouri,  where  appellant  is 
engaged  in  its  business,  contains  similar  provision. 

The  cause  standing  upon  bill,  answer  and  replication,  as 
well  as  upon  cross-bill  of  appellee,  the  Board  of  Trade,  the 
chancellor  referred  it  to  a  master  in  chancerv  to  take  evi- 
dence  upon  the  issue  u  whether  or  not  the  Christie-Street 
Commission  Company,  at  the  time  of  and  prior  to  the  filing 
of  the  original  bill  herein,  was  or  is  conducting  a  bucket- 
shop,  and  in  connection  therewith  is  using  the  public 
market  quotations  of  the  Board  of  Trade  of  the  city  of  Chi- 
cago, furnished  by  the  Western  Union  Telegraph  Company, 
as  averred  in  the  answer  and  cross-bill  of  the  Board  of 
Trade."  The  master,  after  taking  a  large  amount  of  testi- 
mony at  Kansas  City  in  the  form  of  depositions,  reported 
the  evidence  to  the  court.  Upon  consideration  of  the 
matters  contained  in  the  report  and  the  statutes  of  the 
State  of  Missouri,  which  were  offered,  the  chancellor 
entered  a  decree  finding  in  substance  that  the  Christie- 
Street  Commission  Company,  at  the  time  of  filing  the  orig- 
inal bill,  was  and  still  is  conducting  a  bucket-shop  in  the 
city  of  Kansas  City,  Missouri,  and  in  such  business  is  using 
the  market  quotations  of  prices  on  the  Board  of  Trade  of 
the  city  of  Chicago  (which  are  furnished  the  said  Christie- 
Street  Commission  Corapan}'  by  the  Western  Union  Tele- 
graph Company)  as  a  basis  for  making  with  divers  persons, 
in  the  course  of  its  business,  bets  upon  the  fluctuations  of 
prices  of  commodities  in  transactions  upon  said  Board  of 
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Trade,  and  that  in  said  transactions  neither  party  thereto 
contemplates  or  intends  the  actual  delivery  of  the  com- 
modity dealt  in,  and  that  such  transactions  or  bets,  as  con- 
ducted or  made  by  the  Christie-Street  Commission  Company 
as  aforesaid,  are  prohibited  by  the  criminal  law  of  the 
State  of  Missouri,  as  well  as  by  the  criminal  law  of  the 
State  of  Illinois.  The  chancellor  ordered  that  the  tempo- 
rary injunction  granted  upon  the  original  bill  be  dissolved, 
and  as  the  bill  prayed  only  for  injunction,  ordered  that  the 
same  be  dismissed  for  want  of  equity. 

It  would  unnecessarily  lengthen  this  opinion  and  to  no 
good  purpose,  to  recite  the  substance  of  the  evidence  sus- 
taining the  decree.  The  record  of  the  evidence  is  very 
voluminous,  consisting  of  nearly  500  pages.  It  presents 
testimony  of  witnesses  connected  with  and  familiar  with 
the  business  transacted  by  appellant — among  them  employes 
of  appellant.     We  refer  only  to  portions  of  this  testimony. 

It  appears  that  the  Western  Union  Telegraph  Company 
had  a  wire  running  from  the  wheat  pit  of  the  Board  of  Trade 
in  Chicago  to  the  telegraph  company's  office  in  Kansas 
City.  From  the  telegraph  office  in  Kansas  City  a  wire 
ran  to  the  office  of  appellant,  from  which  a  telegraph  oper- 
ator, in  the  employ  of  appellant,  received  the  messages  in 
appellant's  office.  Over  these  wires  the  quotations  of  prices 
in  the  Board  of  Trade  in  Chicago  were  sent  continuously  to 
appellant's  office  during  the  market  hours  of  the  day. 

Upon  a  blackboard  in  appellant's  office  an  employe  wrote 
the  quotations  as  received.  In  front  of  the  blackboard 
chairs  were  arranged  for  use  of  appellant's  customers.  The 
customer  who  desired  to  deal  with  appellant  gave  his 
order  to  buy  or  sell  to  an  order  clerk.  After  an  order  had 
thus  been  given  to  and  received  by  appellant,  the  course 
of  the  business  which  followed  upon  such  transaction  is 
related  by  witnesses  who  were  in  the  employ  of  appellant. 
Mason,  a  clerk  of  appellant,  testified : 

"  I  have  to  do  with  the  closing  of  trades  of  the  character 
represented  by  this  memorandum.  If  a  person  wants  to 
close  a  trade  we  agree  on  some  price  to  cancel  it.  I  am  the 
one  that  does  that.     If  a  customer  wants  to  close  a  pur- 
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chase,  he  would  step  up  to  me  at  the  counter  and  signify 
his  desire.  I  would  look  at  the  last  quotation  on  the  black- 
board for  the  article,  and  from  that  derive  a  closing  price. 
It  requires  the  agreement  of  myself  and  the  customer  to 
close  a  trade  at  that  price.  I  do  not  know  of  any  transac- 
tions where  I  closed  at  any  different  price  than  the  last 
quotation  on  the  blackboard.  A  transaction  is  closed  when 
the  party  desires  to  close  out  by  the  last  quotation  on  the 
blackboard,  if  I  am  satisfied  to  make  a  trade  at  that  price. 
It  is  optional  with  me  whether  I  will  close  the  trade  or  not. 
There  is  nothing  obligatory  on  us  to  take  a  trade  off  his 
hands.  Strictly  speaking,  when  a  man  gets  in  on  a  deal, 
he  can  not  get  out  without  our  consent.  1  never  exercised 
the  right  to  refuse  to  close  a  trade  ,at  the  price  of  the  last 
quotation  on  the  blackboard  when  I  thought  it  was  a  fair 
proposition,  but  frequently  do  where  1  think  it  is  not. 

*  *    *    In  a  great  majority  of  cases  I  take  the  closing 

Imce  from  the  blackboard  and  base  my  closing  price  on  it. 
[f  the  quotation  is  fresh  on  the  blackboard,  I  always  close 
with  the  customer  at  the  last  price   on  the  blackboard. 

*  *  *  Closing  is  based  upon  an  agreement  made  right 
at  the  time.  We  take  the  price  on  the  blackboard  as  a 
basis  for  all  our  transactions,  but  the  price  at  which  we 
close  is  a  price  agreed  upon  between  me  and  the  other 
party.  The  market  price  on  the  board  is  the  basis  of  our 
agreement  to  close.  *  *  *  When  we  agree  on  closing 
a  transaction,  the  price  for  closing  is  obtained  the  same  as 
the  price  for  opening.  We  generally  take  the  last  quota- 
tion on  the  blackboard,  or,  if  it  is  an  old  one,  wait  for  a 
fresh  one." 

As  to  any  of  the  transactions  of  appellant  in  which  the 
quotations  in  question  were  used  having  been  carried  out 
as  genuine  sales  by  delivery,  the  testimony  sustaining  the 
decree  is  in-  part  as  follows : 

Tice,  a  margin  clerk  of  appellant,  testified : 

"  I  have  been  in  the  employ  of  the  Christie  Company  for 
several  years,  and  do  not  recall  a  single  instance  when  the 
second  entn^  was  not  made  in  one  of  two  of  these  ways — 
either  by  stop  order  or  a  telegram — and  during  all  that  lime 
I  keep  the  trade  that  has  a  number  on  my  sheet  and  carry 
it  forward  until  I  get  a  counter  trade,  during  the  time! 
have  been  employed  with  the  Christie  Company  I  could 
not  say  that  there  has  been  any  actual  delivery  of  propertv 
upon  the  trade  entered  upon  the  margin  sheets.  I  know  of 
none.    I  can  not  recall  that  there  has  been  one." 
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Kichardson,  also  a  margin  clerk,  testified  : 

"  No  actual  property  passes  where  the  transactions  are 
closed  by  exhaust  or  order.  I  never  knew  of  any  property 
actually  passing  when  a  trade  was  closed  with  a  stop  order  or 
closing  order.  All  transactions  are  closed  by  one  of  two 
ways,  or  delivery  when  the  delivery  time  comes.  The  bulk 
of  the  trade  is  closed  by  exhaust  of  the  margin  or  by  closing 
order.  I  do  not  know  of  any  order  to  buy  or  order  to  sell 
during  the  last  six  months  that  has  not  been  closed  out  in 
either  of  these  two  ways.  I  would  know  of  it  if  it  had 
been.  Either  Tice  or  I  would  have  known  of  it.  I  can  not 
remember  a  transaction  that  was  closed  except  in  those  two 
ways,*  and  I  don't  recall  one  this  year.  I  guess  most  of  the 
transactions  under  my  jurisdiction  have  been  closed  either 
by  order  or  exhaust.  I  can  not  say  whether  all  of  them 
have.  It  might  be,  but  I  would  not  be  positive.  I  do  not 
recall  any  trades  that  were  actually  delivered." 

Tinker,  appellant's  bookkeeper,  testified : 

"  I  don't  know  of  any  entry  of  any  delivery  of  grain  or 
provisions  in  their  books.  I  mean  by  that,  delivery  with  the 
Christie  Company  or  delivery  b\r  them  of  any  grain  or  com- 
modity dealt  in  on  the  Board  of  Trade.  If  any  delivery  had 
been  made,  1  would  know  of  it.  It  would  necessarily  appear 
in  some  way  in  the  books." 

This  witness  had  been  engaged  in  appellant's  business 
ever  since  it  was  started. 

It  is  sufficient  to  say  of  this  evidence  and  the  other  evi- 
dence in  the  record,  that  it  not  only  establishes  the  finding 
of  the  chancellor  that  appellant  was  engaged  in  the  pro- 
hibited business  of  bucket-shopping,  and  was  using  the  quo- 
tations in  question  for  such  purpose,  but  it  establishes  more 
than  that,  viz.,  that  the  quotations  were  not  used  nor  sought 
for  any  other  substantial  purpose.  If  the  evidence  war- 
ranted no  further  conclusion  of  fact  than  that  presented  by 
the  findings  of  the  decree,  the  question  might  be  fairly 
raised,  as  counsel  seek  to  raise  it,  as  to  the  propriety  of  a 
decree  which  denied  to  appellant  protection  of  a  legitimate 
use,  to  which  appellant  was  entitled,  merely  because  appel- 
lant was  also  making  another  and  an  illegal  use  of  the  quo- 
tations. But  this  question  is  not  necessary  to  be  considered; 
for  it  is  enough  if  the  evidence  in  the  record  sustains  the 


236  Appellate  Courts  of  Illinois. 

Vol.  94.]  Christie-Street  Com.  Co.  v.  Board  of  Trade  &  W.  U.  T.  Co. 

order  of  the  decree,  irrespective  of  whether  the  findings  of 
fact  by  the  chancellor  are  sufficient.  There  is  no  finding 
of  fact  which  is  inconsistent  with  the  relief  granted.  The 
findings  might,  upon  the  evidence,  as  well  have  gone  to  the 
extent  of  a  conclusion  that  appellant  was  using  the  quota- 
tions  for  no  substantial  business  purpose  save  gambling. 

If  it  could  be  said  that  there  appeared  to  have  been  a 
use,  slight  and  comparatively  insignificant  in  extent,  for 
purposes  other  than  gambling,  still  the  conclusion  would  be 
unaffected  that  the  regular  and  substantial  business  of 
appellant,  for  which  the  quotations  were  sought,  was  an 
illegal  business.  In  a  court  of  equity  the  pretext  could  not 
be  permitted  to  hide  the  substance. 

Nor  is  it  important  what  other  business,  legal  or  illegal, 
appellant  may  have  conducted,  with  which  these  quotations 
have  no  relevancy.  The  question  is  as  to  the  business  in 
which  the  quotations  were  used,  and  for  the  carrying  on  of 
which  they  are  sought  by  the  relief  prayed. 

The  bill  of  complaint  of  appellant  alleges  that  its  busi- 
ness, to  maintain  which  the  intervention  of  a  court  of  equity 
is  invoked,  is  and  has  been  a  legitimate  business.  The  evi- 
dence discloses  the  falsity  of  the  allegation.  This  issue, 
presented  by  bill,  answer  and  replication,  is  clearly  deter- 
mined by  the  evidence  against  appellant. 

But  aside  from  any  question  of  pleading,  we  are  of  opinion 
that  when  it  appeared  to  the  chancellor  that  the  aid  of  the 
court  was  sought  to  enable  the  complainant,  appellant,  to 
carry  on  an  enterprise  which  was  prohibited  by  the  law, 
the  chancellor  could  not  do  otherwise  than  deny  the  prayer. 
If  it  is  not  within  the  scope  of  chancery  jurisdiction  to 
punish  or  prevent  crimes  .at  the  instance  of  private  suitors, 
it  is  surely  quite  as  far  removed  from  the  scope  of  equity  to 
assist  the  law-breaker  in  his  violation  of  the  statute. 

Nor  does  this  position  of  the  court  depend  alone  upon  an 
application  of  the  doctrine  of  "clean  hands  in  equity," 
which,  strictly  construed,  may  apply  only  to  such  instances 
of  wrong,  fraud  or  illcgalitv  as  affect  the  interests  of  the 
adverse  litigant.     Here  it  is  not  the  right  of  appellee  which 
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prevails,  but  rather  the  refusal  of  the  court  of  equity  to 
intervene  to  aid  an  unlawful  undertaking.  And  authority, 
directly  in  point,  that  the  case  presented  falls  within  the 
rule  announced,  is  found  in  Smith  v.  The  Western  Union 
Tel.  Co.,  84  Ky.  664. 

It  is  established  that  the  quotations  of  the  Board  of 
Trade  are  impressed  with  a  public  interest.  The  N.  Y.,  C. 
G.  &  S.  Exchange  v.  The  Board  of  Trade,  127  111.  153. 

But  it  does  not  therefrom  follow  that  a  court  of  equity 
will  lend  its  aid  to  a  criminal  enterprise  by  compelling  the 
Board  of  Trade  to  furnish  the  quotations  for  such  a  use. 

In  the  case  last  cited  the  court,  speaking  of  the  obliga- 
tion upon  the  Board  of  Trade  to  furnish  the  quotations 
fairly,  if  at  all,  and  without  unjust  discrimination,  said  : 

"  It  must  do  so  without  unjust  discrimination  as  to  per- 
sons, and  must  furnish  market  quotations  to  all  who  may 
desire  to  obtain  them  for  lawful  purposes,  and  upon  the 
same  terms." 

The  allegations  of  the  bill  of  complaint  are  not  sustained 
bv  the  evidence,  and  the  evidence  warrants  no  relief  in 
equity.  Therefore  the  learned  chancellor  properly  dismissed 
the  bill  for  want  of  equity. 

The  decree  is  affirmed. 


JLorin  Love,  Impleaded,  etc.,  v.  The  People,  use  of,  etc. 

1.  Constables—  When  an  Action  for  Failing  to  Take  a  Sufficient 
Bond  in  Replevin  Accrues. — The  cause  of  action  upon  the  official  bond 
of  a  constable  for  a  failure  to  take  a  sufficient  bond  in  a  replevin  suit 
accrues  when  the  suit  is  ended  and  a  retorno  is  awarded. 

2.  Damages— For  Taking  and  Detaining  Property  in  Replevin.— 
Where  property,  taken  in  replevin,  is  returned  in  obedience  to  the  order 
of  the  court  directing  such  return,  and  has  not  in  the  mean  time  de 
creased  in  value,  it  can  not  be  Baid  that  there  has  been  any  damage  unless 
for  a  deprivation  of  its  use,  or  the  right  to  dispose  of  it  during  the  time 
it  has  been  held. 

3.  Same— For  Failing  to  Take  a  Sufficient  Bond— Not  Confined  to 
the  Amount  Stated  in  the  Affidavit.— In  an  action  upon  the  official  bond 
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of  a  constable  for  a  failure  to  take  a  sufficient  replevin  bond,  the  meas- 
ure of  damages  is  the  injury  suffered  by  the  defendant  in  the  replevin, 
and  is  not  necessarily  confined  to  the  value  of  the  property  as  stated  in 
the  affidavit 

4.  Evidence— Affidavit  in  Replevin,  When  Competent— An  affidavit 
made  by  a  plaintiff  in  a  replevin  suit  is  competent  evidence  against  him 
in  a  suit  upon  the  bond,  and  he  is  estopped  to  deny  that  the  property 
replevied  was  of  less  value  than  that  stated  in  his  affidavit. 

Debt,  on  an  official  bond.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1900.  Reversed  and  remanded.  Opinion  filed 
March  14,  1901. 

Runyan  &  Runyan,  attorneys  for  plaintiff  in  error. 
Pkrcival  Steele,  attorney  for  defendants  in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

This  action  was  begun  in  the  name  of  the  people  for  the 
use  of  Henry  Wirth  and  Nathan  Guthman,  as  Wirth,  Guth- 
man  &  Co.,  and  Adam  J.  Gazelle,  against  plaintiff  in  error 
and  his  sureties,  Charles  Seip  and  Hans  Heinsen,  on  the 
official  bond  of  Love,  as  constable,  for  a  failure  to  take  a 
sufficient  replevin  bond  in  a  replevin  suit  begun  by  one 
Wanzel  against  the  defendant  in  error  Gazelle,  to  recover 
certain  personal  property  which  was  held  by  said  Gazelle 
by  virtue  of  a  writ  of  execution  issued  on  a  judgment  ren- 
dered by  a  justice  of  the  peace  in  a  suit  by  said  defendants 
in  error  Wirth  and  Guthman  against  William  Smith  and 
J.  C.  Raymond  for  the  sum  of  $33.58  and  costs  of  suit.  A 
trial  before  the  justice  resulted  in  a  judgment  in  favor  of 
defendants  for  costs,  and  on  appeal  to  the  Circuit  Court  in 
a  judgment  in  favor  of  defendants  in  error  against  plaintiff 
in  error  and  his  sureties  in  debt,  for  $10,000,  and  damages 
$200,  to  reverse  which  this  writ  of  error  is  prosecuted. 
The  trial  was  before  the  court,  a  jury  having  been  waived. 

Plaintiff  in  error  claims  that  the  suit  is  barred  by  the 
statute  (Chap.  119,  Sec.  13),  which  limits  the  right  to  bring 
an  action  upon  a  constable's  bond  for  failure  to  take  an 
insufficient  replevin  bond  to  "  three  years  after  the  cause 
of  action  shall    have  accrued."    If  the  cause  of   action 
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accrued  at  the  time  when  it  is  alleged  the  constable  failed 
to  take  a  sufficient  bond,  to  wit,  October  16,  1895,  then 
this  action  is  barred  by  said  section,  as  this  suit  was  not 
begun  before  the  justice  on  the  constable's  bond  until  more 
than  three  years  after  that  date,  to  wit,  January  18,  1899. 
If,  however,  as  contended  by  defendant  in  error,  the  cause 
of  action  did  not  accrue  until  the  replevin  suit  against 
Gazelle  was  disposed  of  and  a  return  of  the  goods  to  him 
awarded,  which  was  on  October  12,  1898,  then  said  limita- 
tion is  not  a  defense. 

To  sustain  the  contention  that  the  catise  of  action  accrued 
at  the  time  of  the  taking  of  the  alleged  insufficient  bond, 
plaintiff  in  error  relies  upon  McDonough  v.  The  People,  72 
111.  App.  376.  That  case  does  not  sustain  the  contention; 
for  the  court,  while  stating  that  the  authorities  were  not 
uniform  on  the  point,  said  it  was  not  necessary  to  a  decis- 
ion of  the  case,  and  that  "  we  do  not  decide  the  point." 
The  same  case  holds,  however,  (citing  among  other  cases 
Peck  v.  Wilson,  22  111.  205,  and  Petrie  v.  Fisher,  43  111. 
442,)  that  in  any  event  the  cause  of  action  accrued  when 
the  replevin  suit  was  ended  and  a  retorno  awarded. 

On  a  careful  consideration  of  the  question  and  an  exami- 
nation of  the  authorities  in  connection  with  the  statute 
(Chap.  119,  Sec.  12),  which  says  that  the  officer  u  shall  be 
liable  to  the  party  injured  for  all  damages  he  may  sustain 
bv  reason  of  such  neglect  which  mav  be  recovered  in  an 
action  on  the  case  in  any  court  of  competent  jurisdiction, 
or  by  an  action  upon  his  official  bond,"  we  think  that  the 
reasonable  and  fair  construction  is  that  the  cause  of  action 
accrued  when  the  replevin  suit  ended  and  a  retorno  habendo 
was  awarded,  and  not  at  the  time  when  the  officer  failed  to 
discharge  his  duty.  If  the  property  is  returned  in  obe- 
dience to  the  order  of  the  court  directing  such  return,  and 
it  has  not  in  the  meantime  decreased  in  value,  then  it  can 
not  be  said  that  there  has  been  damage  unless  for  a  depri- 
vation of  the  use  of  the  property  or  the  right  to  dispose  of 
it  during  the  time  it  has  been  held.  Such  matters  can 
only  be  fully  determined  after  the  retorno  has  been  awarded. 
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This  view  is  sustained  by  the  authorities  cited  above,  and 
other  cases  noted  in  the  McDonough  case  supra,  as  well  as 
by  Greenleaf  on  Evid.,  Sec.  433;  Rice  v.  Hosmer,  12  Mass. 
127;  Bank  of  Hartford  Co.  v.  Waterman,  26  Conn.  324; 
Harriman  v.  Wilkins,  20  Me.  93;  Lesem  v.  Neal,  53  Mo.  412. 

In  the  Harriman  case,  mipra,  which  was  an  action  against 
an  officer  for  taking  an  insufficient  bond,  it  was  held  that 
the  action  could  not  be  maintained  without  proof  of  actual 
injury,  and  that  could  not  be  known  until  a  judgment  for 
the  return  of  the  property  had  been  recovered  and  the 
defendant  had  failed  to  restore  it.  The  court  held  that 
"  the  statute  commences  to  run  from  the  time  when  the 
consequences  of  the  act  arise  or  happen,  and  not  from  the 
time  when  the  act  was  done." 

The  Lesem  case,  supra,  is  a  carefully  considered  case, 
cites  with  approval  the  Harriman  case,  and  held  where  a 
sheriff  was  sued  for  improperly  releasing  attached  property, 
the  limitation  in  his  favor  did  not  begin  to  run  at  the  date 
of  the  release  wrongfully  made  by  him,  but  from  the  date 
of  the  judgment  in  the  attachment  suit,  for  the  reason  that 
it  could  not  be  known  but  that  the  plaintiffs  would  have 
failed  in  their  attachment  suit,  in  which  event  thev  would 
have  sustained  no  injury.  So  in  the  case  at  bar,  if  Wanzel 
had  succeeded  in  the  replevin  suit  there  could  have  been  no 
injury  to  defendants  in  error  for  which  they  could  sustain 
an  action  on  Love's  official  bond. 

The  instrument  which  was  taken  by  plaintiff  in  error  in 
the  replevin  suit,  is  as  follows : 

"  State  of  Illinois,  ) 
Cook  County.       \  ss' 

The  condition  of  this  obligation  is  such  that  whereas,  on 
the  16th  day  of  October,  in  the  year  of  our  Lord,  one  thou 
sand  eight  hundred  and  ninety-five,  the  plaintiff,  R.  D 
Wanzel,  sued  out  a  writ  of  replevin  before  Thos.  A.  Foley, 
a  justice  of  the  peace  in  and  for  said  county  and  State,  for 
the  recovery  of  the  following  described  goods  and  chattels, 
to  wit :  156  bottles  assorted  wines  and  liquors,  10  jugs  and 
contents,  1,100  cigars,  one  city  license,  No.  5427,  4  ten-gal. 
kegs  and  contents,  2  cases  export  beer,  6  bottles  Angustara 
bitters,  ahd  two  silver  decanters,  of  the  value  of  $200. 
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Now,  if  the  said  plaintiff,  R.  D.  Wanzel,  shall  prosecute 
his  suit  to  effect,  ana  without  delay,  and  make  return  of 
the  said  property,  if  return  thereof  shall  be  awarded,  and 
save  and  keep  harmless  the  said  constable,  A.  J.  Gazelle, 
in  replevying  the  said  property,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

Witness  our  hand  and  seal  this  16th  dav  of  October,  1895. 

K.  D.  Wanzel,  [Seal 

Abraham  L.  Simons.     [Seal 
Lorto  Love,  Constable." 

It  is  not  a  bond,  but  only  what  might  be  termed  the 
condition  of  a  bond.  It  is  without  penalty,  is  not  an  under- 
taking to  pay  any  sum  of  money,  and  is  not  a  compliance 
with  the  statute,  which  requires  a  "  bond  with  sufficient 
security  in  double  the  value  of  the  property  about  to  be 
replevied."  Plaintiff  in  error  then  having  failed  to  take 
anv  bond,  his  contention  that  there  is  no  evidence  in  the 
record  but  that  the  surety  was  good,  is  of  no  importance. 
The  suit  is  not  because  of  the  insufflciencv  of  the  suretv, 
but  because  of  an  insufficient  bond. 

A  further  claim  is  made  that  a  previous  suit  upon  this 
alleged  bond,  before  a  justice  of  the  peace,  was  decided  in 
favor  of  plaintiff  in  error  and  is  res  adjudicata.  The  evi- 
dence fails  to  show  that  in  the  former  suit  there  was  anv 
adjudication  upon  the  merits — only  that  a  trial  was  had, 
evidence  heard  and  the  "  case  dismissed."  Such  a  disposi- 
tion of  the  case  is  entirely  consistent  with  its  dismissal  on 
the  plaintiff's  own  motion.  There  does  not  appear  to  have 
been  any  judgment  in  favor  of  the  defendants  or  against 
the  plaintiffs.  We  think  that  case  does  not  adjudicate 
anything. 

Against  objection  the  court  admitted  in  evidence  the 
affidavit  for  replevin  in  the  case  of  Wanzel  against  Gazelle. 
This  evidence  is  all  that  there  is  in  the  record  to  show  the 
value  of  the  property  taken  on  the  writ  of  replevin  from 
Gazelle  by  plaintiff  in  error  Love.  It  was  evidently  ad- 
mitted through  inadvertence  by  the  learned  trial  judge, 
and  was  offered  by  counsel  for  defendants  in  error  upon 
the  theory  that  it  was  in  the  nature  of  an  admission  by 
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plaintiff  in  error  and  the  sureties  on  his  bond.  Counsel 
for  defendants  in  error,  under  their  contention  that  this 
affidavit  was  proper,  cite  a  number  of  authorities,  all  of 
which  relate  to  suits  upon  replevin  bonds,  in  which  it  was 
sought  to  hold  the  plaintiff  in  the  replevin  suit  for  dam- 
ages, and  these  cases  hold  in  substance  that  the  affidavit 
for  replevin  having  been  made  by  the  plaintiff  in  the 
replevin  suit,  it  was  competent  evidence  against  him  in  a  suit 
upon  the  bond,  and  that  he  would  not  be  heard  to  deny 
that  the  property  replevied  was  of  less  value  than  that 
stated  in  the  affidavit  for  replevin.  This  seems  to  us 
reasonable  and  in  accord  with  legal  principles,  as  such  an 
affidavit  is  in  the  nature  of  an  admission.  These  cases  are, 
however,  in  no  way  analogous  to  the  case  at  bar.  This  suit 
is  upon  the  constable's  bond  against  him  and  his  sureties, 
neither  of  whom  were  in  any  way  connected  with  the 
replevin  suit,  and  it  does  not  appear  that  either  of  them 
ever  saw  or  knew  anything  with  reference  to  the  affidavit 
in  that  case,  and  it  could  in  no  way  be  said  to  be  an  admis- 
sion bv  them  or  either  of  them. 

In  People  v.  Core,  85  111.  248,  which  was  a  suit  upon  the 
official  bond  of  a  sheriff  to  recover  for  his  alleged  failure  to 
discharge  his  official  duty  in  taking  an  insufficient  replevin 
bond,  it  was  held  that  the  affidavit  for  replevin,  though  it 
stated  the  value  of  the  property,  was  no  protection  to  the 
sheriff  in  receiving  the  bond,  but  that  he  was  bound,  at  his 
peril,  to  learn  the  value  of  the  property  as  near  as  he  rea- 
sonablv  could,  and  to  take  a  bond  in  double  the  value  of 
the  property,  and  that  if  he  failed  to  do  so  he  would  be 
liable  for  the  true  value  of  the  goods  taken.  If  the  affida- 
vit of  replevin  is  not  a  protection  to  the  officer  in  taking 
the  bond,  we  are  at  a  loss  to  see  on  what  possible  ground  it 
could  be  used  against  him.  None  of  the  cases  cited  by  coun- 
sel for  defendant  in  error  sustains  his  claim  that  this  evi- 
dence was  oompetent,  and  we  have  been  unable  to  find  any 
decided  case,  which  supports  the  claim. 

The  full  value  of  the  property  as  stated  in  the  affidavit 
for  replevin,  has  been  assessed  as  damages  against  plaintiff 
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in  error,  which  we  think  was  error.  The  damage  is  the 
injury  suffered  by  defendant  in  error,  which  is  measured  by 
the  iudgraentin  favor  of  Wirth  and  Guthman  against  Smith 
and  Raymond,  with  interest  at  the  legal  rate  thereon,  and 
costs  in  that  suit  and  in  the  replevin  suit  of  Wanzel  against 
Gazelle. 

The  authorities  cited  bv  counsel  for  defendant  in  error 
in  support  of  his  contention  that  the  measure  of  damage  is 
the  value  of  the  property,  are  all  cases  in  suits  uf>on  re- 
plevin bonds,  the  condition  of  which  was  to  return  the  prop- 
erty if  return  should  be  awarded,  and  are  not  applicable 
here,  in  our  opinion.  We  think  that  defendants  in  error 
have  no  right  to  a  recovery  because  Qf  any  special  property 
interest  when  they  are  indemnified  to  the  extent  of  their 
judgment,  interest  and  costs  by  them  expended. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded. 


John  B.  Lanyon  v.  Michigan  Buggy  Co. 

1.  Practice — Nunc  Pro  Tunc  Orders,  When  Proper. — When  an  order 
entered  on  June  29,  1900,  recited  that  the  minute  book  of  the  court 
showed  that  October  2.  1899,  there  was  a  default  taken  against  a  defend- 
ant for  want  of  a  plea,  and  that  the  clerk  inadvertently  omitted  to  enter 
the  order  of  default  in  the  record,  such  being  the  case,  it  was  held  that 
the  court  had  ample  power  at  the  time  to  amend  the  record  of  October 
2d  so  as  to  show  the  default. 

2.  Appellate  Court  Practice—  When  Recitals  of  the  Clerk  Are 
Not  Equivalent  to  a  Bill  of  Exceptions, — Where  no  exception  to  an 
order  amending  the  record  has  been  preserved  by  a  bill  of  exceptions  or 
in  any  other  legal  way,  and  no  exception  to  an  order  overruling  a  mo- 
tion to  vacate  a  judgment  has  been  properly  preserved,  the  Appellate 
Court  is  powerless  to  review  such  orders.  The  mere  recital  by  the  clerk 
that  the  defendant  excepted  is  not  sufficient  to  entitle  a  party  complain- 
ing to  have  the  orders  reviewed  in  this  court. 

3.  Same — When  Evidence  Must  Be  Preserved  in  the  Bill  of  Excep- 
tions.— The  Appellate  Court  will  not  set  aside  an  order  vacating  a  judg- 
ment overruling  a  motion  to  vacate  or  set  aside  an  order  vacating  a 
judgment,  in  the  absence  of  evidence,  properly  preserved,  showing  error 
in  the  overruling  of  the  motion  to  vacate  the  judgment,  the  presump- 
tion being  that  the  motion  was  properly  overruled. 
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4.  Same— Affidavits,  When  To  Be  Preserved  by  a  Bill  of  Exceptions. 
— Where  an  affidavit  in  support  of  a  motion  is  not  preserved  by  a  bill  of 
exceptions,  it  can  not  be  considered  by  this  court,  although  it  appears 
improperly  in  the  transcript. 

Assumpsit— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1900.     Affirmed.     Opinion  filed  March  14,  1901. 

Statement. — Defendant  in  error  was  plaintiff  and  plaint- 
iff in  error  was  defendant  in  the  trial  court.  The  action 
was  assumpsit  and  the  declaration  consisted  of  three  special 
counts  on  three  promissory  notes  made  by  the  defendant 
payable  to  the  plaintiff's  order,  and  the  common  counts. 
February  18, 1899,  an  order  was  entered  sustaining  demurrer 
to  defendant's  first  and  second  pleas.  Subsequently,  the 
cause  was  placed  on  the  short  cause  calendar.  In  the 
record,  under  date  October  2,  1899,  the  following  appears : 

"  We,  the  jury,  find  the  issues  for  the  plaintiff  and  assess 
the  plaintiff's  damages  at  the  sum  of  two  hundred  and  three 
and  75-100  dollars.  C.  C.  Shink,  Foreman." 

Under  date  October  2,  1899,  the  following  entry  appears 
in  the  record : 

"  This  day  again  came  the  plaintiff  by  its  attorney,  and 
thereupon  reference  is  had  to  a  jury  to  assess  plaintiff's 
damages  herein.  It  is  ordered  that  a  jury  come,  whereupon 
come  the  jurors  of  a  jury  of  good  and  lawful  men,  to  wit : 
J.  Sutcliffe,  P.  Shire,  J.  Welsh,  F.  Marvin,  J.  Sweet,  J.  Raf- 
ferty,  J.  Castens,  H.  Stezler,  W.  Long,  B.  Weinberg,  P.  O. 
Bogle,  M.  Reiter,  who  being  duly  elected,  tried  and  sworn 
to  assess  the  plaintiff's  damages  herein,  and  a  true  assess- 
ment render  according  to  the  evidence,  after  hearing  all  the 
evidence  adduced,  say  :  We,  the  jury,  assess  the  plaintiff's 
damages  at  the  sum  of  $203.75.  Therefore  it  is  considered 
by  the  court  that  the  plaintiff  do  have  and  recover  of  and 
from  the  defendant,  J.  B.  Lanyon,  its  said  damages  of 
$203.75,  in  form  as  aforesaid  by  the  jury  assessed,  together 
with  its  cost  and  charges  in  this  behalf  expended,  and  have 
execution  therefor." 

There  is  no  bill  of  exceptions  in  the  record,  but  it  appears 
from  the  transcript  that  October  14,  1899,  the  defendant 
made  a  motion  to  vacate  the  judgment,  which  was  continued, 
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and  October  21,  1899,  the  motion  was  overruled.  Immedi- 
ately succeeding  the  order  overruling  the  motion  this  fol- 
lows: 

"  Thereupon  the  defendant,  having  entered  his  exceptions 
herein,  prays  an  appeal  from  the  above  order  of  the  court 
to  the  Appellate  Court  in  and  for  the  First  District  of  Illi- 
nois, which  is  allowed  on  said  defendant's  filing  herein  his 
appeal  bond,"  etc. 

The  transcript  also  contains  an  affidavit,  apparently  in 
support  pf  the  motion  to  vacate  the  judgment,  sworn  to 
October  13,  1899. 

June  29,  1900,  the  following  orders  were  entered  in  the 
cause : 

"  This  day  comes  the  plaintiff,  by  its  attorneys,  and  it 
appearing  to  the  court  from  an  examination  of  the  record 
that  the  order  heretofore  entered  in  this  cause  on  the  12th 
day  of  May,  A.  D.  1S99,  is  ambiguous  and  not  as  directed 
by  the  court  to  be  entered  at  that  date, 

It  is  therefore  ordered  bv  the  court  that  the  order 
entered  herein  on  the  12th  day  of  May,  A.  D.  1900,  be  and 
hereby  is  amended  and  corrected  by  adding  after  the  word 
'affidavit'  and  before  the  word  'is'  in  the  last  line  of  said 
order  the  words  'of  David  K.  Cochrane,'  so  that  said  order 
shall  read  as  follows  : 

c  On  motion  of  defendant's  attorney  it  is  ordered  that 
leave  be,  and  the  same  is  hereby  given,  said  defendant  to 
restore  record  by  filing  two  pleas  as  the  original  in  this  case, 
to  which  affidavit  of  David  K.  Cochrane  is  attached.' 

It  is  further  ordered  that  this  order  be  entered  nunc 
pro  tunc  as  of  May  12,  A.  D.  1900. 

Michigan  Buggy  Company,  ) 
175020  vs.  >  Confession. 

J.  B.  Lanyon.  ) 

This  day  again  came  the  plaintiff,  by  its  attorney,  and 
it  appearing  to  the  court  from  the  minute  book  of  this 
court  that  on  October  2,  A.  D.  1899,  there  was  a  default 
taken  against  the  defendant  for  want  of  a  plea,  and  that  the 
clerk  in  expanding  said  order  on  the  record  of  this  court 
did  inadvertently  omit  to  write  the  default  against  the  de- 
fendant for  want  of  a  plea, 

It  is  therefore  ordered  that  the  orrler  entered  herein  on 
October  2,  A.  D.  1899,  be,  and  the  same  is  hereby  amended 
by  inserting  in  the  proper  place  in  said  order  the  following- 
words,  to  wit : 
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'  On  motion  of  plaintiff's  attorney  it  is  ordered  that  the 
default  of  said  defendant  be  taken,  and  the  same  is  hereby 
entered  herein  of  record  for  want  of  a  plea  filed  in  said 
cause.' 

It  is  further  ordered  that  this  order  be  entered  herein 
nunc  pro  tunc  as  of  October  2,  A.  .D.  1899." 

The  pleas  to  which  the  affidavit  of  David  K.  Cochrane  is 
attached  and  which  were,  by  the  preceding  order,  allowed 
to  be  restored,  are  not  set  out  in  the  abstract.  The  onlv 
reference  to  pleas  is  in  an  affidavit  6i  Justice  Chancellor, 
erroneously  copied  by  the  clerk  into  the  transcript,  in  which 
the  affiant  savs : 

"  That  the  annexed  are  substantially  the  pleas  which  were 
filed  therein,  namely : 

First.     General  issue  in  assumpsit. 

Second.     General  issue  in  debt. 

Third.  Plea  of  breach  of  warranty  and  non-performance 
of  a  special  contract  therein  set  up. 

Fourth.     Plea  of  set-otf. 

And  that  the  first  and  fourth  pleas  have  not  been  disposed 
of.  Affiant  further  says  that  with  said  pleas  was  filed  an 
affidavit  of  merits  by  the  defendant  stating  '  that  he  has  a 
good  defense  to  said  suit  upon  the  merits  to  the  whole  of 
plaintiff's  demand.' " 

Thornton  &  Chancellor,  attorneys  for  plaintiff  in  error. 

Meek,  Meek,  Cochrane  &  Munsell,  attorneys  for  de- 
fendant in  error. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  foregoing  statement  would  seem  sufficient  of  itself 
to  dispose  of  this  writ  of  error,  without  comment.  Never- 
theless we  proceed  to  discuss  the  grounds  for  reversal  relied 
on  by  counsel  for  plaintiff  in  error  in  their  argument. 

It  is  contended  that  the  only  proper  judgment,  if  any, 
which  the  court  could  enter,  is  a  judgment  on  the  so-called 
verdict  of  a  jury  copied  into  the  transcript,  finding  the 
issues  for  the  plaintiff,  etc.  The  only  record  showing  the 
impaneling  of  a  jury,  is  that  impaneling  a  jury  to   assess 
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damages,  which  repord  is  quoted  in  the  preceding  statement, 
and  the  name  "  C.  C.  Shine,",  signed  as  foreman  to  the 
paper  purporting  to  be  a  verdict  finding  the  issues  for  the 
plaintiff,  is  not  the  name  of  any  juror  impaneled.  In  the 
abstract  of  plaintiff  in  error  the  name  of  the  supposed  fore- 
man is  printed  "  C.  C.  Shire,"  but  in  the  record  it  is  u  C. 
C.  Shine."  Neither  C.  C.  Shire  nor  C.  C.  Shine  was  impan- 
eled as  a  juror. 

It  is  assigned  as  error  that  the  court  erred  in  sustaining 
a  demurrer  to  the  defendant's  pleas.  The  pleas  to  which 
the  affidavit  of  Cochrane  was  attached  are  the  only  pleas 
which  we  could  consider  in  passing  on  this  objection,  and 
neither  of  those  pleas,  nor  the  substance  of  them,  is  set  out 
in  the  abstract;  therefore  we  can  not  consider  them.  It 
is  thoroughly  settled  that  everything  on  which  error  is 
assigned  must  appear  in  the  abstract.  Knefel  v.  Swartz, 
70111.  App.  371;  Dickinson  v.  Gray,  72  lb.  55;  Gibler  v.  City 
of  Mattoon,  167  111.  18;  Staude  v.  Schumacher,  187  lb.  187. 

The  sufficiency  of  the  pleas  is  not  even  argued  by  counsel 
for  plaintiff  in  error.  It  is  merely  suggested  that  the  rul- 
ing on  the  demurrers  is  assigned  as  error. 

In  Banfili  v.  Twyman,  172  111.  123,  the  court  say  : 
"  Appellant  has  not,  in  his  brief,  pointed  out  any  supposed 
error  in  admitting  or  rejecting  evidence,  and  the  assign- 
ments of  error  in  that  regard  are  abandoned."  In  the  pres- 
ent case  no  error  has  been  pointed  out  in  sustaining  the 
demurrer  to  the  pleas. 

It  is  objected  that  the  court  was  powerless  to  amend  the 
order  of  October  2, 1899,  by  the  nunc  pro  tunc  order  of  June 
29,  1899,  so  as  to  show  that  a  default  was  taken  October  2, 
1899.  The  order  of  June  29th  recites  that  the  minute  book 
of  the  court  showed  that  October  2,  1899,  there  was  a 
default  taken  against  the  defendant  for  want  of  a  plea, 
and  that  the  clerk  inadvertently  omitted  to  enter  the  order 
of  default  in  the  record.  'Such  being  the  case,  the  court 
had  ample  power  to  amend  the  recbrd  of  October  2d,  so  as 
to  show  the  default.  Coughran  v.  Gutcheus,  18  111.  390; 
Church  v.  English,  81  111.  442. 
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It  is  sufficient,  however,  to  dispose  of  this  objection,  that 
no  exception  to  the  order  amending  the  record  has  been 
preserved  by  bill  of  exceptions  or  in  any  other  way.  No 
exception  to  the  order  overruling  the  motion  to  vacate  the 
judgment  has  been  properly  preserved.  We  cannot  review 
that  order  in  the  absence  of  a  bill  of  exceptions  showing  an 
exception  to  it.  The  mere  recital  by  the  clerk  that  the 
defendant  excepted,  is  not  sufficient  to  entitle  plaintiff  in 
error  to  have  the  order  reviewed.  Schmidt  v.  Kelly,  9  111. 
App.  532. 

But  even  though  an  exception  to  the  order  had  been 
properly  preserved  it  could  not  be  set  aside  in  the  absence 
of  evidence  showing  error  in  the  overruling  of  the  motion 
to  vacate,  the  presumption  in  such  case  being  that  the 
motion  was  properly  overruled.  Bulger  v.  Hoffman,  45  111. 
352. 

The  affidavit  in  support  of  the  motion  can  not  be  consid- 
ered, because,  not  being  preserved  by  bill  of  exceptions,  it 
is  improperly  in  the  transcript.  Horn  v.  Neu  et  al.,  63  111. 
539;  Wright  v.  Hatchett,  12  111.  App.  261.  See  also  Knott 
v.  Swannell,  91  111.  25,  and  Stern  v.  The  People,  96  lb.  475. 

By  reason  of  the  views  expressed  and  the  conclusion 
arrived  at,  it  is  unnecessary  to  pass  on  the  motion  of  defend- 
ant in  error  to  strike  from  the  files  the  supplemental  and 
additional  transcripts  of  the  record,  which  motion  was 
reserved  till  the  hearing. 

The  judgment  will  be  affirmed. 
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John  Thomas  et  al.  v.  Frank  McGuinness  et  al. 

1.  Practice— Effect  of  Taking  a  Rule  to  Plead  to  an  Amended  Decla- 
ration upon  a  Defendant  Already  in  Default  for  Want  of  a  Plea  to  the 
Original  Declaration.—  Two  persons  were  sued  in  trespass,  one  of  whom 
defaulted,  but  the  other  filed  a  demurrer  to  the  declaration,  which  was 
sustained,  and  leave  given  to  file  an  amended  declaration,  which  was 
done,  and  to  which  the  defendants  were  ruled  to  plead,  but  failing  to  do 
so,  the  defendant  demurring  was  defaulted  for  want  of  a  plea,  but  no 
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further  default  was  entered  against  the  other  defendant  after  his  default 
to  the  original  declaration.  The  court  caused  an  assessment  of  dam- 
ages to  be  made  by  a  jury,  on  which  judgment  was  rendered  against 
both  defendants.  Held,  erroneous;  as,  when  the  demurrer  of  the  defend- 
ant to  the  original  declaration  was  sustained,  and  the  amended  declara- 
tion filed,  the  default  of  the  other  defendant  was  in  legal  effect  set  aside 
by  the  plaintiff's  taking  a  rule  upon  both  of  the  defendants  to  plead  to 
the  amended  declaration. 

2.  Amendments— Con  struct  ion  of  the  Statute.— The  statute  of 
amendments  was  intended  to  apply  to  matters  of  form  and  not  to  mat- 
ters going  to  the  essential  and  substantial  rights  of  the  parties.  The 
right  of  a  defendant  in  this  regard  is  one  of  substance.  He  can  not  be 
considered  as  guilty  of  the  charges  made  against  him  in  the  declara- 
tion until  he  has  either  been  defaulted  or  such  charges  have  been  proven 
upon  an  issue  joined. 

3.  Presumptions— In  Support  of  Judgments. — Every  reasonable  pre- 
sumption not  rebutted  by  the  record  will  be  indulged  in  in  order  to  sup- 
port the  judgment  of  a  court  of  superior  jurisdiction. 

4.  Trials—  By  Jury,  Where  Pleas  are  Filed  but  no  Issue  Taken. — 
Where  pleas  have  been  filed  but  no  issue  taken  thereon  it  is  error  for 
the  court  to  proceed  to  a  trial  without  a  jury  in  the  absence  of  an 
affirmative  showing  by  the  record  that  it  was  consented  to,  or  that  the 
parties  against  whom  the  judgment  is  rendered,  or  their  attorneys,  were 
present. 

5.  Master  and  Servant— Joint  Liability  for  Torts— Requisites  of 
Pleading. — In  order  to  hold  the  master  liable  for  a  tort  committed  by 
his  servant  there  should  be  positive  and  direct  allegations  of  facts,  and 
not  conclusions,  either  that  the  master  directed,  participated  in  or 
authorized  the  act,  or  there  should  be  like  positive  allegations  of  fact 
from  which  it  can  be  said  that  it  clearly  appears  from  the  pleading 
that  the  servant,  in  committing  the  tort,  was  acting  within  the  scope 
of  his  employment,  and  within  the  scope  of  authority  conferred  upon 
him  by  his  master. 

Trespass,  for  an  assault  and  battery.  Error  to  the  Circuit  Court  of 
Cook  County ;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Reversed  and  remanded. 
Opinion  filed  March  14,  1901. 

Statement  by  the  Court. — Defendant  in  error  Frank 
McGuiness,  plain  tiff  below,  who  sued  by  James  McGuiness, 
his  next  friend,  began  an  action  in  trespass  against  plaint- 
iffs in  error,  defendants  below,  in  which  service  was  had 
upon  both  defendants,  and  a  demurrer  filed  by  John  Thomas, 
the  default  of  Frank  Thomas  being  entered  April  22,  1890. 
February  27,  1897,  the  demurrer  was  sustained  and  leave 
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given  to  file  an  amended  declaration,  which  was  filed  March 
5, 1897,  and  charges  in  substance  that  John  Thomas  was,  in 
January,  1894,  engaged  in  the  saloon  business  in  Chicago, 
and  "  had  in  his  employ  as  bar-tender  one  Frank  Thomas, 
and  while  the  said  defendant  Frank  Thomas  was  so  in  the 
employ  of  the  said  John  Thomas,  one  of  the  defendants 
herein,  and  while  acting  in  the  course  of  his  employment 
and  within  the  scope  of  his  authority,  he,  the  said  Frank 
Thomas,  on  or  about  the  15th  day  of  January,  1894,  with 
force  and  arms,  etc.,  in  the  county  and  State  aforesaid, 
assaulted  the  plaintiff,  and  then  and  there  violently  seized 
and  laid  hold  of  him,  the  plaintiff,  and  then  and  there,  with 
a  certain  great  stick,  billy,  piece  of  iron  or  piece  of  lead 
pipe  gave  and  struck  the  plaintiff  a  great  and  violent  blow 
upon  his  head  and  divers  parts  of  his  body;"  and  further 
charges  divers  other  assaults  upon  the  plaintiff  by  said 
Frank  Thomas  at  the  time  and  place  aforesaid,  causing 
divers  and  serious  injuries  to  the  plaintiff,  which  are  set  out 
in  detail. 

May  6,  1898,  the  suit  was  dismissed  for  want  of  prosecu- 
tion, and  a  few  days  thereafter  reinstated.  October  8,  1S98, 
Martin  &  Gilbert,  who,  as  attorneys  for  John  Thomas,  filed 
his  demurrer  on  January  4,  1896,  withdrew  their  appear- 
ance. October  29,  189S,  the  defendants  were  ruled  to  plead 
to  the  plaintiff's  amended  declaration.  Within  five  days, 
and  on  the  following  November  5th,  his  default  was  entered 
for  a  failure  to  plead  as  required  by  the  rule  of  court.  No 
default  of  the  defendant  Frank  Thomas  was  entered  after 
his  default  to  the  original  declaration,  but  the  court  on  Jan- 
uary 31,  1899,  caused  an  assessment  of  damages  to  be  made 
before  a  jury,  at  the  sum  of  $7,500,  on  which  judgment  was 
rendered  against  both  defendants,  to  reverse  which  this 
writ  of  error  is  prosecuted. 

Lackner,  Butz  &  Miller,  attorneys  for  plaintiffs  in  error. 

Cliffold  &  Fuller,  attorne}Ts  for  defendants  in  error; 
W.  S.  Johnson,  of  counsel. 
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Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Several  questions  are  raised  by  counsel  for  plaintiffs  in 
error  and  argued,  which  it  is  unnecessary  to  consider,  for 
the  reason  that  they  are  obviated  by  a  supplemental  record 
filed  in  the  cause  after  the  original  briefs  were  filed,  and  we 
do  not  now  understand  counsel  to  insist  on  their  determina- 
tion.    There  remain,  however,  two  questions: 

First.  It  appears,  as  we  have  seen  from  the  preceding 
statement,  that  Frank  Thomas  was  never  defaulted  except 
as  to  the  original  declaration,  nor  was  he  found  guilty  of 
the  charges  made  against  him  in  the  declaration.  He,  with 
the  other  defendant,  was  ruled  to  plead  to  the  amended 
declaration,  and  although  it  does  not  appear  that  he  pleaded, 
the  court  proceeded  to  assess  damages  against  him.  This 
we  think  was  error.  When  the  demurrer  of  John  Thomas 
to  the  original  declaration  was  sustained  and  the  amended 
declaration  filed,  the  default  of  Frank  Thomas  was  thereby 
set  aside,  and  this  is  recognized  by  the  plaintiff  in  taking  a 
rule  upon  both  the  defendants  to  plead  to  the  amended 
declaration.  Crabtree  v.  Green,  36  111.  278;  Gibson  v.  Rees, 
50  III.  3S3,  406;  Lyndon  v.  Lyndon,  69  111.  46;  Blair  v.  Read- 
ing, 99  111.  600-11;  Piercy  v.  People,  10  III.  App.  221;  Lehr 
v.  Vandeveer,  48  111.  App.  513. 

As  held  in  the  Crabtree  case,  supra,  this  practice  is  well 
settled.  The  same  rule  is  applied  in  chancery  as  at  law,  as 
was  held  in  Pyle  v.  Pyle,  158  111.  289-94,  in  which  the  court 
approves  the  Crabtree  case. 

It  is  claimed  for  defendant  in  error  that  the  omission  to 
enter  a  formal  order  of  default  as  to  Frank  Thomas  is  an 
omission  which  is  cured  by  the  statute  of  amendments  and 
jeofails.  No  authority  is  cited  in  support  of  the  claim, 
which  we  believe  to  be  untenable.  The  right  of  a  defend- 
ant in  this  regard  is  one  of  substance.  He  can  not  be  said 
to  be  guilty  of  charges  made  against  him  in  the  declaration 
until  he  has  either  been  defaulted,  and  thus  has  confessed 
them,  or  they  have  been  proven  upon  an  issue  joined, 
neither  of  which  appears  to  have  been  done  in  this  case. 
To  hold  that  the  statute  of  amendments  would  cure  this 
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omission,  as  it  seems  to  us,  would  abrogate  all  rules  which 
require  an  orderly  and  regular  procedure  with  reference  to 
matters  of  substance.  The  statute  was  intended  to  apply 
to  matters  of  form,  not  to  matters  going  to  the  essential 
and  substantial  rights  of  the  parties.  The  statute  does  not 
in  terms  nor  by  implication  cover  the  omission  here  made. 

It  is  also  said  by  counsel  that  it  will  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  that  Frank  Thomas 
was  present  in  court  at  the  time  of  the  assessment  of  dam- 
ages, and  the  record  not  showing  any  formal  objection  by 
him  to  the  procedure,  he  will  be  held  to  have  waived  a 
formal  entry  of  default  against  him.  It  is  true,  as  a  gen- 
eral rule,  that  every  reasonable  presumption  not  rebutted 
by  the  record  itself  will  be  indulged  in,  in  order  to  support 
the  judgment  of  a  court  of  superior  jurisdiction,  but  the 
cases  cited  by  counsel  are  cases  where  the  parties  appeared 
at  the  trial,  pleaded,  and  made  a  defense,  or  an  issue  had 
been  made,  or  there  had  been  a  default  entered.  In  the 
case  of  Paul  v.  The  People  ex  rel.  Gillen,  82  111.  82,  the 
court  held  that  where  pleas  had  been  filed,  but  no  issue 
taken  thereon,  that  it  was  error  for  the  court  to  proceed  to 
a  trial  without  a  jury  in  the  absence  of  an  affirmative  show- 
ing by  the  record  that  it  was  consented  to,  or  that  the 
parties  against  whom  the  judgment  was  rendered,  or  their 
attorney,  were  present.  This,  we  think,  is  the  law,  and  is 
directlv  or  indirectlv  sustained  bv  the  following  authori- 
ties:  Archer  v.  Spillman,  1  Scam.  553;  Burgwin  v.  Bab- 
cock,  11  111.  28;  Kelsey  v.  Lamb,  21  111.  559;  Phillips  v. 
Hood,  85  111.  451;  Miller  v.  People,  156  111.  113;  Seavey  v. 
Rogers,  69  111.  534. 

Second.  It  is  contended  by  plaintiffs  in  error  that  as  the 
declaration  charges  a  trespass  as  against  John  Thomas  for 
an  assault  committed  by  his  servant  and  bar-tender,  Frank 
Thomas,  upon  the  person  of  defendant  in  error,  and  fails  to 
charge  that  John  Thomas  participated  in  such  assault,  either 
directlv  or  indirectlv,  or  that  he  either  directed  or  author- 
ized  such  assault,  there  is  no  support  for  the  judgment  in 
the  declaration  as  to  John  Thomas. 
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In  support  of  this  contention  the  case  of  Herman,  etc., 
Co.  v.  Przbylski,  82  111.  App.  361,  decided  by  the  Branch 
Court  of  this  district,  is.  relied  upon.  The  case  was  one  of 
alleged  negligent  driving  of  .a  servant  of  the  master,  suit 
being  brought  against  them  jointly  for  such  negligence.  It 
was  held  by  a  divided  court  that  the  action  could  not  be 
sustained  against  the  master  and  servant  jointly,  where  it 
was  claimed  that  the  master  was  liable  only  upon  the  doc- 
trine of  respondeat  superior.  The  court  states  that  there  is 
a  sharp  conflict  of  authorities  upon  the  question,  and  refuses 
to  follow  the  previous  decision  of  this  court  in  Johnson  v. 
Magnuson,  68  111.  App.  448,  holding  a  contrary  doctrine, 
and  which  is  the  basis  of  the  dissenting  opinion  in  the  case. 
Both  these  cases  are  based  upon  the  negligence  of  the 
servant,  and  do  not  present,  as  is  here  presented,  the  posi- 
tive and  violent  act  of  the  servant  in  committing  a  personal 
and  aggravated  assault  upon  the  plaintiff  by  striking  and 
beating.  Whatever  may  be  the  rule  as  to  the  liability  of  the 
master  jointly  with  his  servant  for  simple  negligence  of  the 
latter,  we  are  inclined  to  the  opinion  that,  in  a  case  such  as 
the  one  at  bar,  in  order  to  render  the  master  liable  there 
should  be  positive  and  direct  allegations  of  facts,  and  not 
conclusions,  either  that  the  master  directed,  participated  in 
or  authorized  the  assault,,  or  that  there  should  be  like  posi- 
tive allegations  of  fact,  from  which  it  could  be  said  that  it 
clearly  appeared  from  the  declaration  that  the  servant  in 
committing  the  assault  was  acting  within  the  course  of  his 
employment  and  within  the  scope  of  authority  conferred 
upon  him  by  the  master.  If  this  declaration  is  sufficient  to 
render  liable  the  defendant  John  Thomas,  for  the  act  of  his 
bar-tender,  then  we  can  perceive  no  reason  why  the  book- 
keeper of  a  dry  goods  merchant  may  not,  in  case  of  the 
appearance  in  the  merchant's  store  of  the  personal  enemy 
of  the  former,  draw  a  revolver,  shoot,  and  seriously  wound 
his  enemy,  and  thereby  render  the  merchant  liable  for  the 
assault  by  the  simple  statement  of  a  conclusion  of  the 
injured  person  that  the  bookkeeper  was  acting  in  the  course 
of  his  employment  and  within  the  scope  of  his  authority. 
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without  a  statement  of  any  facts  as  a  basis  of  such  con- 
clusion. We  can  perceive  no  difference  in  principle  bet\yeen 
such  case  and  the  one  at  bar. 

In  support  of  the  declaration  the  case  of  Illinois  Steel  Co. 
v.  Novak,  184  111.  501,  is  cited.  The  declaration  in  that 
case  is  very  like  the  one  at  bar,  but  the  master  alone  was 
sued,  the  allegation  being  "  that  a  certain  servant  of  the  said 
defendant,  engaged  upon  his  master's  business  and  acting 
in  the  scope  of  his  authority  as  such  servant,  and  with  force 
and  arms,  etc.,"  committed  an  assault  upon  the  plaintiff. 
The  court  say :  "  This  declaration  stated  a  good  cause  of 
action  in  trespass,  for  the  assault  and  battery  committed  by 
a  servant."  It  appears  from  the  report  that  the  defendant 
pleaded,  the  cause  was  heard  by  a  jury,  and  that  the  proof, 
though  conflicting,  tended  to  show  that  the  plaintiff  was  on 
the  defendant's  premises  without  right;  that  defendant's 
servant,  acting  under  its  orders  to  eject  him  from  the  prem- 
ises, laid  hold  upon  him,  and  in  the  struggle  which  ensued 
struck  him  with  a  club,  knocked  him  down  and  beat  him, 
inflicting  severe  injuries  upon  him.  This  evidence  tended 
to  establish  the  liability  of  the  defendant  without  reference 
to  the  sufficiency  of  the  pleading,  and  the  court  expressly 
say  that  the  parties  in  their  instructions  asked  the  court  to 
instruct  with  reference  to  the  evidence,  that  no  complaint 
was  made  as  to  the  law  given  the  jury  governing  the  lia- 
bility of  the  master  for  an  assault  committed  by  the  servant, 
and  that  "  whether  the  duties  of  such  servant  and  the  cir- 
cumstances of  the  assault  were  such  as  to  make  the  appellant 
company  liable  *  *  *  were  questions  of  fact  and  not 
open  to  review  in  this  court."  The  only  questions  presented 
to  the  court  seem  to  have  related  to  the  instructions,  and 
whether,  under  the  general  issue,  the  defendant  could  show 
that  the  assault  was  justifiable,  and  it  does  not  appear  that 
the  question  here  presented  was  raised.  It  was  not  presented 
to  the  Appellate  Court,  as  appears  from  an  examination  of 
the  briefs  in  that  case,  and  it  seems  to  us  it  was  only  neces- 
sary to  a  decision  of  the  case,  the  parties  having  appeared 
and  pleaded  to  the  declaration  after  a  trial  and  verdict,  to 
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hold  that  the  declaration  showed  a  cause  of  action,  though 
defectively  stated.  It  is  well  settled  that  in  the  case  of  a 
declaration  which  states  a  cause  of  action  defectively,  as 
distinguished  from  stating  a  defective  cause  of  action,  after 
a  trial  and  verdict,  it  will  be  presumed,  in  its  support,  that 
facts  sufficient  to  support  the  action  so  defectively  stated, 
were  proven.  Cribben  v.  Callaghan,  156  111.  552;  111.  C.  R. 
E.  Co.  v.  Treat,  179  111.  576;  Ry.  Co.  v.  Keck,  185  111.  400. 

But  this  rule  can  not  apply  where,  as  here,  there  has  been 
no  trial  and  consequently  no  proof  of  liability — only  an 
assessment  of  damages. 

We  therefore  hold  that  the  Novak  case  is  not  controlling; 
that  the  declaration  here,  if  it  does  not  state  a  defective 
cause  of  action  as  to  John  Thomas,  at  least  states  a  cause 
of  action  defectively  as  to  him,  and  since  there  was  no  trial, 
and  consequently  no  proof  of  facts  as  to  his  liability,  the 
declaration  can  not  be  cured  by  a  mere  assessment  of 
damages. 

The  judgment  is  reversed  and  the  cause  remanded  for 
the  error  in  proceeding  without  defaulting  Frank  Thomas, 
and  because  the  declaration  as  to  John  Thomas,  in  the 
absence  of  a  trial  as  to  and  proof  of  his  liability,  is  insuffi- 
cient to  support  the  judgment.     Reversed  and  remanded. 
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1.  Amendments— Of  Sheriff* 8  Return— Nunc  Pro  Tunc  Orders.— A 

sheriff's  return  may  properly  be  amended  by  an  order  nunc  pro  tunc,  i 

entered  after  the  judgment  is  rendered. 

2.  Jurisdiction—  What  Does  Not  Operate   to   Divest  a  Court  of  . —  ' 
The  mere  fact  that  through  an  error  a  demurrer  had  been  filed  in  the 
name  of  a  defendant  and  afterward  withdrawn  by  leave  of  the  court 
does   not   operate  to  divest  the  court  of  its  jurisdiction,  previously 
obtained  through  the  service  of  summons,  to  enter  a  default. 

8.  Practice—  Nunc  Pro  Tunc  Orders  in  Supplemental  Records. — 
When  an  order  appears  of  record  permitting  the  withdrawal  of  a  demur- 
rer to  a  declaration  after  judgment  had  been  entered  by  default  in  the 
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suit,  the  apparent  discrepancy  in  the  record  in  that  the  demurrer  did 
not  appear  to  have  been  withdrawn  when  the  default  was  entered  is 
cured  by  a  nunc  pro  tunc  order  shown  by  a  supplemental  record. 

4.  Nunc  Pro  Tunc  Orders—  Power  of  the  Court  to  Enter.— The  Cir- 
cuit Court  may,  at  a  subsequent  term,  cause  the  clerk  to  enter  upon  the 
record  of  the  court  an  order  made  at  a  previous  term  at  which  judg- 
ment was  rendered,  provided  there  is  some  minute  or  memorial  paper 
from  which  it  can  be  determined  what  such  order  made  at  the  previous 
term  was. 

Assumpsit.— Error  to  the  Superior  Court  of  Cook  County;  the  lion. 
Marcus  Kavanaoh,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.  Affirmed.  Opinion  filed  March  14,  1901.  Rehear- 
ing denied  April  4,  1901. 

Statement. — This  suit  was  originally  begun  by  defend- 
ant in  error  against  a  defendant  known  as  St.  Nicholaus 
Unterstuetzungs  Verein,  and  afterward,  by  leave  of  court, 
the  plaintiff  in  error  was  made  a  co-defendant.  The  record 
shows  that  both  defendants  appeared  and  demurred  to  the 
defendant  in  error's  narr.  Afterward  counsel  who  had 
filed  the  demurrer  obtained  leave  of  court  to  withdraw  it 
and  to  withdraw  their  appearance  erroneously  entered  as 
counsel  for  plaintiff  in  error.  Then  defendant  in  error  dis- 
missed her  suit  as  to  the  St.  Nicholaus  Unterstuetzungs 
Yerein  and  took  default  and  judgment  against  plaintiff  in 
error. 

The  files  of  the  suit  in  the  court  below  became  lost,  and 
leave  of  court  was  obtained  to  supply  the  lost  process  and 
pleadings  by  copies  thereof.  The  copy  of  the  summons  to 
plaintiff  in  error  shows  the  sheriff's  return  as  follows : 

"  Served  the  within  writ  on  the  within  Deutsch  Roemisch 
Katholischer  Central  Verein,  a  corporation,  by  reading  the 
same  to  and  leaving  a  copy  with  George  J .  Schmidt,  as 
agent  of  said  corporation,  this  day  of  June,  1 898,  the 
president,  vice-president,  secretary  and  treasurer,  superin- 
tendent, general  manager,  or  other  officers  not  found  within 
my  county. 

(Signed)        James  Pease,  Sheriff, 
By  Henry  Spears,  Deputy." 

Afterward  the  original  files  were  found.  The  summons 
showed  the  following  return  : 

"  Served  this  writ  on  the  within  named  Deutsch  Roemisch 
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Katholischer  Central  Verein,  a  corporation,  by  delivering  a 
copy  thereof  to  George  J.  Schmidt,  president  of  said  corpo- 
ration, this  2d  day  of  June,  1898.     * 

Jambs  Pease,  Sheriff. 
By  Henry  Spears,  Deputy." 

On  October  31,  1899,  plaintiff  in  error  having  been 
defaulted,  judgment  was  rendered  against  it. 

On  November  3,  1899,  the  court  permitted  the  sheriff  to 
amend  his  return  so  as  to  make  it  read  as  follows : 

u  Served  this  writ  on  the  within  named  defendant, 
Deutsch  Roemisch  Katholischer  Central  Verein,  a  corpora- 
tion, by  delivering  a  copy  thereof  to  George  J.  Schmidt, 
agent  of  said  corporation,  this  2d  day  of  June,  1898.  The 
president  of  said  corporation  not  found  in  my  county. 

James  Pease,  Sheriff. 
By  Henry  Spears,  Deputy." 

The  order  permitting  the  attorneys  who  had  appeared 
and  filed  a  demurrer  for  plaintiff  in  error  to  withdraw  their 
appearance  and  demurrer,  was,  through  fault  of  the  clerk, 
not  entered  prior  to  the  judgment,  but  by  a  nunc  pro  tunc 
order  of  June  16,  1900,  the  order  permitting  the  withdraw- 
ing of  the  demurrer  was  entered  as  of  October  28,  1899, 
which  was  prior  to  the  entry  of  the  judgment. 

• 

Browning  &  Shepard,  attorneys  for  plaintiff  in  error; 
George  H.  Kriete,  of  counsel. 

Carl  Alexander  Vogel,  attorney  for  defendant  in  error; 
Daniel  V.  Gallery,  of  counsel. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  assignments  of  error  question  the  sufficiency  of  the 
sheriff's  return  of  the  summons  to  plaintiff  in  error,  and  the 
propriety  of  a  default  judgment  at  a  time  when  the  record 
disclosed  a  demurrer  of  plaintiff  in  error  on  file  and  undis- 
posed of.  The  supplemental  record  filed  by  defendant  in 
error  disposes  of  both  of  these  questions.  For  by  it  there 
appears  an  amendment  of  the  sheriff's  return,  from  which 
it  is  seen  that  the  sheriff  had  properly  served  the  writ  and 
that  the  court  had  thereby  acquired  jurisdiction  of  the  per- 

Vot.  XCIV  17 
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son  of  plaintiff  in  error  more  than  a  year  before  the  judg- 
ment term.  This  amendment  was  proper.  Montgomery  v.* 
Brown,  7  111.  581;  Hawes  v.  Hawes,  33  111.  286;  O'Connor 
v.  Wilson,  57  111.  226;  Terry  v.  Eureka  College,  70  111.  236; 
Chi.  P.  M.  Co.  v.  Nat'l  Bank,  86  111.  587;  Chi.  P.  M.  Co.  v. 
Nat'l  Bank,  97  III.  294. 

The  mere  fact  that  through  an  error  a  demurrer  had  been 
filed  in  the  name  of  plaintiff  in  error,  which  was  afterward 
withdrawn  by  leave  of  court,  did  not  operate  to  divest  the 
court  of  the  jurisdiction  obtained  through  the  service  of 
this  summons.  The  supplemental  record  also  discloses  that 
a  nunc  pro  tunc  order,  entered  after  the  judgment,  oper- 
ated to  make  the  order  permitting  the  withdrawing  of  the 
demurrer  relate  back  to  a  time  prior  to  the  judgment. 
Therefore  the  apparent  discrepancy  in  the  record,  in  that 
the  demurrer  did  not  appear  to  have  been  withdrawn  when 
the  default  of  plaintiff  in  error  was  entered,  is  cured  by  the 
nunc  pro  tunc  order  shown  by  the  supplemental  record. 
The  order  seems  from  its  recitals  to  have  been  based  upon 
an  inspection  of  memoranda  or  memorial  paper,  viz.,  the 
affidavit  filed  by  the  attorneys  on  the  2Sth  of  October, 
1899,  by  which  it  was  made  to  appear  that  they  had  inad- 
vertently filed  the  demurrer  -in  the  naijie  of  plaintiff  in 
error  without  authority.  The  order,  therefore,  appears  to 
have  been  proper.  Howell  v.  Morlan,  78 '111.  162;  Church 
v.  English,  81  III.  442;  Gebbie  v.  Mooney,  121  III.  255. 

In  Gebbie  v.  Mooney,  supra,  the  court  said  that  the  Cir- 
cuit Court  "  may,  at  a  subsequent  term,  cause  the  clerk  to 
enter  upon  the  record  of  the  court  an  order  made  at  a  pre- 
vious term  at  which  judgment  was  rendered,  provided  only 
there  shall  be  some  minute  or  memorial  paper  from  which 
it  can  be  determined  what  such  order,  made  at  a  previous 
terra,  was." 

The  order  there  in  question  was,  as  here,  an  oi»der  dispos- 
ing  of  a  demurrer,  which  was  shown  by  the  record  before 
amendment  to  be  undisposed  of,  and  by  the  amendment  was 
shown  to  have  been  disposed  of  before  judgment.  And  by 
the  same  decision  it  is  held  that  if  the  party  excepting  to 
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such  an  order  desires  to  question  the  sufficiency  of  the 
memorial  paper  relied  upon  by  the  court,  he  must  preserve 
the  evidence  presented  and  his  exceptions  to  the  sufficiency 
thereof  by  a  bill  of  exceptions. 

Counsel  for  plaintiff  in  error  excepted  to  the  entering  of 
this  nujic  pro  tunc  order,  and  obtained  leave  to  file  a  bill  of 
exceptions  within  a  time  fixed,  but  filed  none. 

Being  of  opinion  that  the  apparent  errors  in  the  original 
record  are  shown  by  the  supplemental  record  not  to  exist, 
we  see  no  reason  for  disturbing  the  judgment. 

No  other  questions  are  raised  by  the  briefs  of  counsel. 
The  judgment  is  affirmed 

Additional  Opinion  upon  Petition  foe  Rehearing. 

Peb  Curiam. 

Upon  petition  for  a  rehearing  the  attention  of  the  court 
is  called  to  the  fact  that  by  a  supplemental  record  a  bill  of 
exceptions  was  brought  here,  which  bill  of  exceptions  was 
made  to  preserve  the  exceptions  of  plaintiff  in  error  to  the 
entering  of  the  nunc  pro  tunc  order  permitting  the  with- 
drawing of  the  demurrer.  In  the  opinion  of  the  court  dis- 
posing of  the  appeal,  the  court  said  that  plaintiff  in  error 
had  not  thus  preserved  his  exceptions.  This  record  was 
not  brought  to  the  attention  of  the  court  by  an  abstract 
thereof.  The  fault,  however,  was  not  of  counsel  for  plaint- 
iff in  error,  for  a  motion  was  made  by  them  for  leave  to 
file  such  an  abstract,  and  was  denied.  We  are  of  opinion, 
however,  that  even  though  it  should  be  made  to  appear  that 
the  memoranda  or  memorial  paper  used  by  the  court  as  the 
basis  of  the  nunc  pro  tmnc  order  was  insufficient  for  that 
purpose,  yet  the  judgment  should  be  affirmed.  Counsel 
for  plaintiff  in  error  had  informed  the  court  through  their 
affidavit  that  the  demurrer  filed  by  them  was  improperly 
filed  through  inadvertence,  and  that  it  was  not  the  demur- 
rer of  plaintiff  in  error,  but  of  another  defendant.  If  the 
court,  without  any  order  permitting  the  withdrawal  of  the 
demurrer,  yet  proceeded  to  judgment  against  plaintiff  in 
error,  it  was  an  informality,  and  an  error  of  which  plaintiff 
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in  error  ought  not  to  be  permitted  to  avail.  There  was  no 
prejudice  to  it,  for  confessedly  it  had  not  demurred  or 
appeared.  It  is  the  pendency  of  the  undisposed-of  demur- 
rer of  a  litigant  which  precludes  the  court  from  proceed- 
ing to  judgment  until  it  is  disposed  of,  and  the  presence 
upon  the  files  of  a  paper  which  is  known  to  the  court  to  be 
no  pleading  of  any  party  to  the  suit  should  not  thus  operate. 

There  is  no  merit  in  the  defense. 

The  petition  is  denied. 


Christina  Johnson  v.  Prosperity  L.  &  B.  Ass'n  et  al. 

1.  Mortgage—  When  a  Deed  Absolute,  Becomes.— A  deed,  although 
absolute  in  its  terms  as  a  conveyance  in  fee  simple,  becomes  through  a 
provision  of  defeasance,  a  mere  mortgage;  and  it  does  not  matter 
whether  the  defeasance  is  incorporated  in  the  same  instrument  or  in 
a  separate  instrument  contemporaneously  executed. 

2.  Same— Limitations  Which  Permit  the  Absolute  Title  to  Vest  Only 
upon  the  Happening  of  a  Contingency.— An  agreement  to  reconvey 
upon  stipulated  terms  may  suffice  of  itself  to  make  a  deed  absolute  in 
its  terms,  in  effect  a  mortgage;  but  a  limitation  which  permits  the  abso- 
lute title  to  vest  only  upon  the  happening  of  the  contingency  of  a  fail- 
ure to  make  the  stipulated  payments  can  hardly  be  construed  to  be  other 
than  a  mortgage.  The  condition  of  defeasance  need  not  be  in  the  ordi- 
nary form  to  be  operative. 

3.  Same —  Usual  Form  of  a  Defeasance— Requisites.  —  The  usual  words 
of  a  provision  of  defeasance  are,  that  upon  the  payment  of  the  debt  or 
performance  of  the  condition,  the  instrument  shall  be  void;  but  any 
equivalent  expression  may  be  used,  and  if  it  appears  from  the  whole 
instrument  that  it  was  intended  as  a  security,  although  it  contains  no 
express  provision  that  upon  the  fulfillment  of  the  condition  the  instru- 
ment shall  be  void,  it  will  be  construed  as  a  mortgage. 

4.  Same—  When  a  Deed  Absolute  will  be  Treated  as  a  Mortgage.— 
Where  it  is  clearly  established  that  the  parties  to  a  deed  absolute  in 
form,  intended  it  to  operate  as  a  mortgage  to  secure  an  indebtedness, 
the  courts  will  treat  it  according  to  such  intention. 

5.  Deeds—  Take  Effect  as  Delivered.— Every  deed  or  other  instrument 
takes  effect  from  its  delivery,  and  its  character  by  such  delivery  becomes 
fixed.  It  can  not,  thereafter,  be  one  thing  one  day  and  another  the 
next;  if  it  is  a  mortgage  when  delivered,  it  will  continue  to  be  such 
until  the  right  of  redemption  is  extinguished  in  some  of  the  modes  rec- 
ognized by  law. 
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6.  Redemption— Parties  Can  Not  Cut  off  the  Right  of  Redemption. 
—Nothing  is  more  firmly  established  by  the  law  of  mortgages  than  that 
it  is  incompetent  for  parties,  even  by  express  stipulation,  to  cut  off  the 
right  of  redemption  by  making  an  instrument  which  is  in  legal  effect  a 
mortgage  when  delivered,  an  absolute  deed  upon  some  future  contin- 
gency. 

7.  Construction  op  Contracts—  When  to  be  Regarded  as  a  Mort- 
gage.— The  contract  under  consideration  is  contained  in  the  statement 
of  this  case,  which,  and  the  deed  therein  referred  to,  is  held  by  the  court, 
when  taken  together,  to  constitute  but  one  transaction,  and  that  that 
transaction,  by  the  terms  of  the,  writings,  constitutes  a  mortgage. 

8.  Extrinsic  Evidence— Competent  to  Show  a  Contract  to  be  a 
Mortgage. — It  is  competent  to  resort  to  extrinsic  evidence  to  show  that 
a  deed  absolute  on  its  face,  was,  in  reality,  intended  by  the  parties  to  be 
merely  a  mortgage;  but  it  is  not  competent  to  resort  to  such  evidence  to 
show  that  a  deed  which  is  by  its  terms  a  mortgage  was  intended  to  oper- 
ate as  an  absolute  conveyance. 

9.  Limitations — By  Contract— Construction. — The  contract  under 
consideration  in  this  case  is  set  forth  in  the  statement  of  the  case,  and 
the  court  holds  that  the  period  limited  by  its  terms  within  which  the 
contracting  party  might  repurchase  the  premises  is  to  be  reckoned  from 
the  date  written  in  the  instrument. 

Bill  to  Have  a  Written  Contract  Declared  a  Mortgage,  and  for  a 

right  to  redeem.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tut  hill,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.  Reversed  and  remanded  with  directions.  Opinion 
tiled  March  25,  1001. 

Statement. — This  suit  was  begun  by  bill  of  complaint 
filed  by  appellant,  and  the  relief  prayed  was  that  a  war- 
ranty deed  made  by  appellant  to  appellee  John  Brinker- 
hoff,  dated  January  20,  1897,  together  with  a  written  con- 
tract, executed  under  seal  at  the  same  time  with  the 
warranty  deed,  be  decreed  to  constitute  a  mortgage,  and 
for  a  right  to  redeem.  The  deed  is  the  ordinary  form  of 
warranty  deed,  in  its  terms  an*  absolute  conveyance  in  fee 
simple  with  covenants  of  warranty.  The  written  contract, 
executed  by  the  parties  grantor  and  grantee  to  the  war- 
ranty deed,  is  in  its  substantial  parts  as  follows : 

"  This  agreement,  made  and  entered  into  this  20th  day  of 
January,  A.  D.  1897,  by  and  between  Christina  Johnson, 
of  the  city  of  Chicago,  in  the  county  of  Cook  and  State  of 
Illinois,  party  of  the  first  part,  and  John  Brinkerhoff,  of 
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Will  county,  in  the  State  of  Illinois,  party  of  the  second 
part, 

Witnesseth,  that  whereas,  Christina  Johnson,  party  of 
the  first  part,  for  a  valuable  consideration  to  her  in  hand 
paid  by  second  party,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  on  the  day  of  the  date  hereof  sold  and  conveyed 
by  warranty  deed  to  the  party  of  the  second  part  the  fol- 
lowing described  premises:  (Describing  land  in  Cook 
county,  Illinois.) 

And  whereas,  further,  the  said  premises  are  incumbered 
with  four  (4)  trust  deeds  or  mortgages,  two  of  which  are 
held  by  the  Prosperity  Loan  and  JSuilding  Association  of 
Chicago,  and  the  said  Christina  Johnson  has,  and  by  these 
presents,  for  value  received,  hereby  sells,  assigns,  transfers 
and  sets  over  unto  the  said  John  Brinkerhoff  the  certifi- 
cates of  stock  and  pass  books  issued  to  her  by  the  said 
association, 

Therefore,  in  consideration  of  said  covenant  and  assign- 
ment, it  is  hereby  mutually  agreed  by  and  between  said 
Christina  Johnson  and  the  said  John  Brinkerhoff : 

First.  That  the  said  John  Brinkerhoff  shall  pay  unto 
the  said  Prosperity  Loan  and  Building  Association  eight 
hundred  and  twenty-two  ($822)  dollars,  being  the  amount 
now  past  due  to  said  Prosperity  Loan  and  Building  Asso- 
ciation from  said  Christina  Johnson,  and  will  continue  to 
pay  to  said  association  during  a  term  not  exceeding  two  and 
one-half  (2£)  years  from  the  date  hereof. 

Second.  That  said  party  will  also  pay  or  take  care  of 
an  incumbrance  (now  past  due)  of  about  fourteen  hundred 
($1,400)  dollars  and  interest  thereon,  and  an  incumbrance 
of  about  five  hundred  ($500)  dollars  now  on  said  premises, 
and  will  secure  and  indemnify  from  loss  one  F.  L.  Salisbury 
as  surety  on  the  bond  of  Christina  Johnson  in  the  suit  of 
Brauer  v.  Johnson. 

Third.  To  enable  said  John  Brinkerhoff  to  make  said 
payments  and  care  for  said  incumbrances,  it  is  expressly 
agreed  by  and  between  the  parties  hereto,  and  the  said  Chris- 
tina Johnson  expressly  authorizes  and  empowers  the  said 
John  Brinkerhoff  to  borrow  on  said  premises  as  security, 
and  execute  and  deliver  in  his  name,  notes  and  a  trust  deed 
or  mortgage  in  the  usual  form  to  secure  the  payment  of 
twenty-five  hundred  ($2,500)  dollars  and  interest  thereon. 

Fourth.  Second  party  will  pay  all  taxes  and  assessments 
now  on  or  which  may  be  levied  upon  said  premises,  on  or 
before  two  and  one-half  (2£)  years  from  the  date. 
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Fifth.  It  is  expressly  agreed  by  the  parties  hereto  that 
the  second  party  shall  have  sole  and  exclusive  possession, 
management  and  control  of  said  premises  and  the  leasing 
and  the  collections  of  the  rents  thereof,  making  repairs 
thereon,  the  execution  of  leases,  and  shall  be  entitled  to  a 
commission  of  live  (5)  per  cent  on  the  rents  collected  for 
the  collection  thereof. 

Sixth.  It  is  further  agreed  that  the  second  party  may 
lease  the  vacant  lot  fronting  on  Michigan  avenue  on  a 
ground  lease,  at  a  fair  rental  value,  for  a  term  not  exceed- 
ing five  (5)  years  from  May  1,  1S97. 

Seventh.  It  is  further  agreed  that  the  second  party 
shall  receive  from  the  rents  to  be  collected  as  additional 
compensation  for  his  services  the  sum  of  two  hundred  and 
fifty  ($250)  dollars,  and  in  addition  thereto  shall  pay  from 
the  income  of  said  profit  one  hundred  ($100)  dollars  attor- 
nev's  fees  to  F.  L.  Salisbury. 

Eighth.  It  is  further  agreed  that  once  each  year  second 
party  will,  upon  demand,  deliver  to  first  party  a  statement 
of  all  rents  collected  by  him  and  moneys  by  him  expended 
and  laid  out. 

Ninth.  It  is  further  agreed  that  this  instrument  is  a  con- 
tract by  and  between  the  parties  hereto  by  which  the  second 
party  agrees  to  sell  to  the  first  party  the  premises  above 
described  at  anytime  on  or  before  two  and  one-half  (2£) 
years  hereafter,  for  the  following  considerations,  viz.: 

That  first  party  shall  pay  to  second  party  each  and 
every  sum  of  money  by  him  expended  and  laid  out  in  and 
about  said  premises  and  incumbrances  thereon,  including 
therein  all  money  by  second  party  paid  and  by  him  paid  to 
the  Prosperity  Loan  and  Building  Association;  also  the 
third  and  fourth  incumbrances  on  said  premises,  two  hun- 
dred and  fifty  ($250)  dollars  as  aforesaid,  and  the  semi- 
annual interest  on  each  and  every  item  by  second  party 
paid  out  and  expended  from  the  date  of  said  payment  at 
the  rate  of  seven  (7)  per  cent  per  annum  until  paid  by  the 
first  party.  Upon  the  payment  by  first  party  of  all  moneys 
laid  out  and  expended  by  second  party  with  interest 
thereon  as  aforesaid,  said  second  party  will  on  or  before  two 
and  one-half  (2£)  years  from  the  date  hereof  execute  and 
deliver  to  first  party  a  deed  of  said  premises  free  and  clear 
of  all  liens  or  incumbrances  by  or  through  him  placed 
thereon  except  the  twenty-five  hundred  ($2,500)  dollar 
mortgage  or  trust  deed  hereinbefore  mentioned,  and  will 
also  assign  and  transfer  to  first  party  or  her  order  all  of 
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said  second  party's  interest  in  and  to  the  said  certificates 
and  pass  books  of  said  association. 

Tenth.  It  is  expressly  understood  and  agreed  by  the 
parties  hereto  that  should  said  first  party  fail  or  refuse  to 
pay  to  said  party  the  said  two  hundred  and  fifty  (§250)  dol- 
lars and  all  other  sums  of  money  by  him  expended,  paid 
and  laid  out  as  hereinbefore  provided,  less  net  rents  entered 
on  or  before  two  and  one-half  (2£)  years  from  the  date 
hereof,  then  the  title  to  said  premises,  certificates  of  stock 
and  profits  in  said  association  shall  vest  and  become  abso 
.  lute  in  second  party,  and  first  party  shall  have  no  further 
right  or  interest  in  said  premises  and  certificates  of  stock 
or  anything  arising  or  growing  out  therefrom. 

Time  is  of  the  essence  of  this  contract  and  of  all  the 
conditions  thereof.  This  contract  is  binding  upon  the  heirs, 
executors  and  administrators  of  the  parties  hereto." 

This  contract  was  signed  and  sealed  by  the  appellant  and 
appellees  at  the  same  time  of  the  execution  and  delivery  of 
the  warranty  deed. 

•The  following  are  facts  undisputed  : 

That  on  and  before  January  20,  1897,  the  date  of  the 
warranty  deed  and  contract  to  appellee  John  Brinkerhoff, 
Christina  Johnson,  appellant,  was  the  owner  of  the  prop- 
erty in  controversy;  that  on  or  about  October,  18S9, 
appellant  borrowed  §9,000  from  the  Prosperity  Loan  and 
Building  Association  on  her  property,  and  to  secure  the 
payment  of  the  same  executed  two  trust  deeds  to  them,  one 
for  $7,500  and  one  for  §1,500;  that  on  October  4,  1895, 
appellant  executed  a  note  for  §1,335,  due  one  year  after 
date,  and  to  secure  the  same  executed  a  trust  deed  on  her 
said  property,  dated  October  4, 1895,  to  F.  L.  Salisbury, 
trustee,  which  said  trust  deed  was  recorded  in  the  recorder's 
ottice  of  Cook  county,  and  which  is  the  incumbrance  of 
about  §1,400  mentioned  in  the  second  covenant  of  the  con- 
tract; that  Clarence  E.  Brinkerhoff  has  always  been  the 
owner  of  the  said  note  and  trust  deed;  that  after  the  said 
§1,335  note  became  due  the  said  C.  E.  Brinkerhoff  demanded 
payment,  and  negotiations  were  pending  between  appellant 
and  one  Hilstram  for  a  loan  to  pay  off  all  the  indebtedness 
against  the  property,  and  that  the  same  failed,  and  after 
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the  said  negotiations  failed,  the  contract,  as  set  forth,  was 
entered  into  between  ^appellant  and  appellee,  and  at  the 
same  time  appellant  executed  the  warranty  deed  to  appellee, 
conveying  her  said  property  to  him;  that  the  said  war- 
ranty deed  and  contract,  although  dated  January  20,  1897, 
were  in  fact  not  executed  and  delivered  until  January  27, 
1S97,  and  were  executed  and  delivered  at  one  and  the  same 
time,  and  as  one  and  the  same  transaction;  that  the  bill 
of  complaint  was  filed  within  the  two  and  one-half  years 
limited  in  the  contract,  from  January  27,  1897,  but  after 
the  two  and  one-half  years  from  January  20,  1897;  that 
the  incumbrance  of  about  $500  mentioned  in  the  second 
covenant  of  the  contract  was  a  trust  deed  executed  by 
appellant  securing  a  note  for  $500,  which  was  given  to 
indemnify  from  loss  F.  L.  Salisbury,  as  surety  on  a  bond  of 
appellant,  and  that  the  appellee  paid  $183.45  on  account  of 
said  liability,  which  represents  the  actual  amount  of  said 
incumbrance;  that  after  the  making  of  the  said  contract 
and  warranty  deed  between  the  appellant  and  appellee, 
the  said  C.  E.  Brinkerhoff,  having  still  possession  of  the 
said  note  for  $1,335  owned  by  him  and  the  trust  deed 
securing  the  same,  caused  them  to  be  marked  canceled  by 
F.  L.  Salisbury,  trustee,  but  that  he  continued  to  retain 
possession  of  the  said  canceled  trust  deed  and  note  and  has 
never  delivered  them  to  the  complainant;  that  also  after 
the  execution  of  the  said  contract  and  warranty  deed  the 
said  F.  L.  Salisbury,  trustee,  signed  and  acknowledged  a 
release  of  the  said  last  mentioned  trust  deed  securing  the 
said  note,  and  delivered  the  same  to  C.  E.  Brinkerhoff,  but 
that  said  release  deed,  which  was  dated  February  9,  1897, 
has  never  been  delivered  to  the  complainant  nor  filed  for 
record  in  this  county,  but  has  also  remained  in  the  posses- 
sion of  C.  E:  Brinkerhoff;  that  as  between  appellee  John 
Brinkerhoff  and  C.  E.  Brinkerhoff,  his  son,  the  said  C.  E. 
Brinkerhoff  was  the  real  party  in  interest,  but  that  this  fact 
was  unknown  to  appellant,  who  supposed  that  she  was  deal- 
ing with  appellee  in  his  own  right  and  interest. 
Appellee  answered  the  bill  of  complaint,  averring  that 


266  Appellate  Courts  of  Illinois. 

Vol.  94.]  Johnson  v.  Prosperity  L.  &  B.  Ass'n. 

the  conveyance  to  him  was  in  fee  simple  absolute,  and  not 
a  mortgage,  and  that  the  option  given  appellant  to  purchase 
back  had  expired  by  its  own  limitation. 

The  court  referred  the  cause,  standing  upon  bill,  answer 
and  replication,  to  a  master  in  chancery  to  hear  evidence 
and  report.  Upon  the  coming  in  of  the  master's  report  the 
chancellor  entered  a  decree  in  conformity  with  the  recom- 
mendations of  the  master,  dismissing  the  bill  for  want  of 
equity. 

From  that  decree  this  appeal  is  prosecuted. 

Haynie  R.  Pearson  and  Charles  A.  Klotz,  attorneys  for 
appellant. 

M.  Mar8o,  attorney  for  appellee  John  Brinkerhoff. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  contend,  first,  that  the  appellant  is 
entitled  to  a  redemption  of  the  property  under  the  terms 
of  the  contract,  irrespective  of  the  nature  of  the  transac- 
tion, because  the  contract,  having  been  actually  executed 
and  delivered  upon  Januan'  27,  181)7,  the  period  of  two  and 
one-half  years,  within  which  appellant  might  redeem  or 
purchase  back,  is  to  be  calculated  from  that  date,  and  not 
from  the  date  of  the  deed  and  contract,  viz.,  January  2o, 
1897;  and  second,  that  the  deed  and  contract,  taken  together, 
constitute  but  one  transaction,  and  that  transaction,  by  the 
terms  of  the  writings,  constitutes  a  mortgage. 

We  are  of  opinion  that  the  first  contention  of  appellant's 
counsel  can  not  be  sustained;  for  while  January  27th  is 
shown  bv  the  evidence  to  have  been  the  actual  date  of  exe- 
cution  and  delivery  of  the  deed  and  contract,  yet  the  period 
limited  by  the  terms  of  the  contract,  viz.,  two  and  one-half 
years,  within  which  appellant  might  buy  back,  is  to  be 
reckoned  from  the  date  written  in  the  instrument.  2  Par- 
sons on  Contracts  (6th  Ed.),  p.  664;  Abrams  v.  Pomeroy,  13 
111.  133;  Peoria  Co.  v.  Elder,  165  111.  55;  Bement  v.  Tren- 
ton Co.,  32  N.  J.  L.  513;  Goldsmith  v.  Guild,  10  Allen,  239; 
Luce  v.  Shoff,  70  Ind.  152. 
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This  bill  having  been  filed  after  the  expiration  of  the  two 
and  one-half  years  limited  by  the  terms  of  the  contract, 
we  are  of  opinion  that  the  right  to  repurchase  had  expired, 
if  tfce  appellee  had  become  absolute  owner  by  the  convey- 
ance, with  contract  for  repurchase,  and  was  not  a  mere 
mortgagee. 

We  are  brought,  then,  to  a  consideration  of  the  second 
contention  of  appellant,  viz.,  that  the  entire  transaction  con- 
stituted appellee  a  mere  mortgagee  and  not  an  absolute 
owner  of  the  fee,  and  that  appellant  had  not  merely  a  right 
to  repurchase  under  the  terms  of  the  written  contract,  but 
the  right  of  redemption  which  the  law  of  this  State  accords 
to  a  mortgagor  who  has  not  been  foreclosed  by  judicial  pro- 
ceeding. 

We  are  of  the  opinion  that  this  contention  is  sound  and 
must  be  sustained.  There  is  no  dispute  but  that  the  deed 
and  the  written  contract  were  parts  of  one  transaction  and 
must  be  read  together  in  determining  the  nature  of  the 
conveyance.     Freer  v.  Lake,  115  111.  662. 

A  deed  otherwise  absolute  in  its  terms  as  a  conveyance 
in  fee  simple  becomes,  through  a  defeasance  provision,  a 
mere  mortgage,  and  it  does  not  matter  whether  the  defeas- 
ance provision  is  incorporated  in  the  same  instrument  or  in 
a  separate  instrument  contemporaneously  executed.  Presch- 
baker  v.  Feaman,  32  111.  475;  Woodward  v.  Pickett,  8  Gray, 
617. 

Here  the  written  contract,  executed  by  the  parties  under 
seal,  is  admitted  to  be  part  of  the  same  transaction.  Hence 
we  have  to  determine  from  its  terms  if  it  makes  the  deed  a 
mortgage.  We  think  that  it  does.  The  tenth  clause,  while 
not  a  formal  condition  of  defeasance,  is  nevertheless  a  lim- 
itation upon  the  effect  of  the  deed  as  an  absolute  convey- 
ance, in  that  it  provides  that  it  is  upon  the  refusal  or  failure 
of  appellant  to  make  payments  specified,  that  the  title 
"shall  vest  and  become  absolute  "  in  appellee.  An  agree- 
ment to  reconvey  upon  stipulated  terms  may  not  suffice  of 
itself  to  make  a  deed  absolute  in  terms  in  effect  a  mortgage: 
but  a  limitation  which  permits  the  absolute  title  to  vest 
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only  upon  the  happening  of  the  contingency  of  a  failure  to 
pay,  could  hardly  be  construed  to  be  other  than  a  mortgage. 
The  defeasance  condition  of  a  mortgage  need  not  be  in  the 
ordinary  form  of  a  defeasance  proviso  in  order  to  be  opera- 
tive. 1  Jones  on  Mortgages  (2d  Ed.),  Sec.  60;  Lanfair  v. 
Lanfair,  18  Pick.  299;  Steele  v.  Steele,  4  Allen,  417;  Skinner 
v.  Cox,  4  Dev.  (N.  C.)  59. 

In  Jones  on  Mortgages  the  author  says : 

"  The  usual  words  of  the  proviso  are,  that  upon  the  pay- 
ment of  the  debt  or  performance  of  the  duty  named,  i  then 
this  deed  shall  be  void.'  But  any  equivalent  expression 
may  be  used;  and  in  fact  if  it  appears  from  the  whole  instru- 
ment that  it  was  intended  as  a  security,  although  there  be 
no  express  provision  that  upon  the  fulfillment  of  the  condi- 
tion tne  deed  shall  be  void,  it  is  a  mortgage.  The  substance 
and  not  the  form  of  expression  is  chiefly  to  be  regarded,"etc. 

Here  the  proviso  in  effect  limits  the  vesting  of  absolute 
title  to  the  happening  of  a  future  failure  of  appellant  to 
make  payments  specified. 

Aside  from  the  other  clauses  and  provisions  of  the  con- 
tract, consistent  with  a  conveyance  by  mortgage,  and  not 
as  consistent  with  a  conveyance  absolute,  we  regard  this 
one  provision  contained  in  the  tenth  clause  as  making  the 
two  sealed  instruments,  taken  together,  a  mortgage.  The 
fifth  clause  of  the  contract,  providing  that  the  grantee  in 
the  warranty  deed  shall  be  permitted  to  have  "  sole  and 
exclusive  possession,"  is  inconsistent  with  the  theory  that 
he  had  already  acquired  that  right  by  absolute  conveyance. 

But  if  the  contract  be  treated  merely  as  evidence  extrin- 
sic of  the  deed  (though  we  are  of  opinion  that  it  is  not 
extrinsic,  but  is  a  part  of  the  deed),  yet  it  affords  evidence 
conclusive  in  this  case  of  the  nature  of  the  transaction. 

The  statute  of  this  State  provides: 

"Every  deed  conveying  real  estate,  which  shall  appear 
to  have  been  intended  only  as  a  security  in  the  nature  of  a 
mortgage,  though  it  be  an  absolute  conveyance  in  terms, 
shall  be  considered  as  a  mortgage."     Sec.  12,  Chap.  95,  R.  S. 

And  the  decisions  of  our  Supreme  Court  hold  uniformly 
that  where  it  is  clearly  established  that  the  parties  to  a 
deed  absolute  in  form  have  intended  that  it  shall  operate 
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only  as  a  mortgage  to  secure  advances  or  a  debt,  then  the 
courts  should  treat  it  as  a  mortgage.  Rubo  v.  Bennett,  85 
III.  A  pp.  473,  and  cases  therein  cited. 

And  although  it  be  apparently  the  intent  of  the  parties 
to  thus  make  a  mortgage  which  will  cut  off  the  right  of 
the  mortgagor  to  redeem,  yet  the  courts  hold  that  if  it 
appear  to  have  been  intended  as  a  mortgage,  the  right  of 
redemption  can  not  be  thus  relinquished. 

In  Bcarss  v.  Ford,  108  111.  16,  the  Supreme  Court  said : 

"  The  parties  may  have  intended,  and  doubtless  did  intend, 
that  if  the  premises  were  not  redeemed  before  the  1st  of 
July,  1897,  it  should  then  become  so  (absolute)  in  order  to 
avoid  the  expenses  of  a  foreclosure.     But  it  is  evident  that 

(>arties  can  not  by  mere  agreement  change  the  law  of  the 
and.  (Dicey  on  .Parties,  37,  38,  side  page.)  Every  deed  or 
other  instrument  takes  effect  from  its  delivery,  and  its 
character  thereby  becomes  at  once  fixed.  It  can  not,  after 
such  delivery,  be  one  thing  to-day  and  another  to-morrow. 
If  a  mortgage  when  delivered,  it  continues  to  be  such  until 
the  right  of  redemption  is  barred  by  some  of  the  modes  rec- 
ognized by  law.  Hence,  nothing  is"  more  firmly  established 
in  the  law  of  mortgages  than  that  it  is  not  competent  for 
the  parties,  even  by  express  stipulation,  to  cut  off  the  right 
of  redemption;  and  to  permit  them  to  make  such  an  instru- 
ment an  absolute  deed  upon  some  future  contingencv  would 
simply  be  cutting  off  the  right  of  redemption,  which,  as  we 
have  just  seen,  can  not  be  done.  2  Jones  on  Mortgages, 
Sec.  1039,  et  seq." 

Much  of  the  argument  of  counsel  is  directed  to  the  ques- 
tion of  whether  the  debt  due  from  appellant  to  C.  E.  Brink- 
erhoff  was  in  fact  extinguished  by  the  act  of  the  parties  in 
making  the  deed  and  contract.  We  do  not  view  this  ques- 
tion as  controlling. 

It  is  true  that  where  a  deed  is  made  upon  the  considera- 
tion of  a  pre-existing  debt  of  grantor  to  grantee,  and  it  is 
afterward  claimed  that  the  deed,  though  absolute  in  terms, 
is  in  effect  a  mortgage,  the  fact  that  the  pre-existing  debt 
is  extinguished  is  taken  as  conclusive  of  the  absolute  nature 
of  the  conveyance;  it  being  said  in  such  cases  that  with- 
out a  subsisting  debt  there  can  be  nothing  for  the  deed  to 
operate  upon  as  a  mortgage.     Freer  v.  Lake,  supra. 
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But  here  it  was  John  Brinkerhoff,  the  appellee,  not  C.  E. 
Brinkerhoff,  the  creditor,  with  whom  appellant  was  deal- 
ing. It  is  true  that  in  fact  appellee  was  acting  for  C.  E. 
Brinkerhoff.  But  appellant  was  not  aware  of  this  fact,  and 
her  action  must  be  measured  by  the  facts  as  they  existed 
between  her  and  appellee  and  by  the  terms  of  their  con- 
tract. It  was  a  part  of  the  very  advances  which  appellee 
was  to  make  for  appellant  that  he  should  pay  C.  E.  Brink- 
erhoff the  amount  of  his  claim.  The  second  clause  of  the 
contract  so  provides.  Therefore,  the  extinguishment  of  the 
C.  E.  Brinkerhoff  liability  was  a  part  of  the  new  liability 
which  was  created  by  the  advances  made  by  appellee, 
and  to  secure  which  the  deed  and  contract  were  given. 
However,  it  appears  from  the  evidence  that  the  promis- 
sory note  by  appellant  and  the  trust  deed  securing  the  same, 
which  evidenced  the  debt  of  appellant  to  C.  E.  Brink- 
erhoff, were  not  delivered  to  appellant,  but  were  retained 
by  the  Brinkerhoffs  and  were  not  canceled  until  some 
time  after  the  execution  and  delivery  of  the  deed  in  ques- 
tion. A  release  of  this  trust  deed  was  executed  some  time 
after  the  27th  of  January,  1897,  and  was  not  recorded  at  all 
nor  delivered  to  appellant,  but  was  retained  by  the  Brink- 
erhoffs. The  very  fact  of  this  retention  of  the  evidences  of 
indebtedness  and  failure  to  at  once  cancel  and  deliver  them 
up  to  appellant,  would  afford  strong  proof  that  the  instru- 
ments in  question  constituted  a  mortgage,  if  such  extrinsic 
evidence  need  be  looked  to  for  the  purpose  of  determining 
their  character. 

Taking  all  the  evidence  into  consideration,  we  are  of 
opinion  that  the  parties  to  the  deed  in  question  intended  it 
to  operate  as  a  mortgage  only.  But  if  the  two  sealed 
instruments,  the  deed  and  accompanying  contract  together, 
stamp  the  deed  as  a  mortgage,  as  we  think  they  do,  then 
extrinsic  evidence  would  hardly  be  looked  to  for  the  pur* 
pose  of  determining  its  character.  While  it  is  allowable  to 
resort  to  extrinsic  evidence  to  determine  that  a  deed  abso- 
lute on  its  face  is  in  reality  intended  by  the  parties  to  be 
merely  a  mortgage,  the  converse  does  not  obtain,  viz.,  that 
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resort  raav  be  had  to  extrinsic  evidence  to  establish  that  a 
deed  which  is  by  its  terms  a  mortgage  is  intended  to  oper- 
ate as  an  absolute  conveyance. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  the  Circuit  Court  to  enter  a  decree  according 
to  the  prayer  of  the  bill,  allowing  appellant  to  redeem,  and 
to  that  end  to  take  an  accounting  of  the  amount  due  to 
appellee.    Reversed  and  remanded,  with  directions. 


Timothy  McFadden  v.  Ralph  Sollitt  et  al. 

1.  Practice—  When  the  Court  May  Direct  a  Verdict  and  When  it 
May  Not. — When  the  evidence  for  the  plaintiff,  with  all  reasonable  in- 
ferences deducible  therefrom,  is  insufficient  to  support  a  verdict  other 
than  for  the  defendant,  the  court  may  direct  such  a  verdict;  but  where 
reasonable  minds,  acting  within  the  limitations  prescribed  by  the  rules 
of  law,  might  reach  different  conclusions,  the  evidence  must  be  sub- 
mitted to  the  jury. 

2.  Employment— Risks  of,  When  Assumed,  a  Question  for  the  Jury. 
— Where  a  workman  was  directed  by  his  employer  to  go  under  an  over- 
hanging bank  of  earth  to  assist  in  placing  stone  in  a  wall,  he  was  not 
obliged  to  balance  the  degree  of  danger,  and  his  knowledge  of  the 
attendant  danger  will  not  defeat  his  right  of  recovery,  if,  in  obeying  the 
directions  of  his  employer,  he  acted  with  that  degree  of  caution  that  an 
ordinarily  prudent  man  would  have  exercised  under  the  circumstances, 
and  whether  he  did  so  act  is  a  question  for  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Reversed  and  remanded. 
Opinion  filed  March  25,  1901. 

James  Maher,  attorney  for  appellant. 
O.  W.  Dynes,  attorney  for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellant  was  plaintiff  and  appellees  defendants  in  the 
trial  court.  The  plaintiff  sued  the  defendants  for  damages 
alleged  to  have  been  occasioned  by  dirt  or  earth  falling  on 
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him  from  an  overhanging  bank,  while  engaged  at  work  by 
the  direction  of  defendants  near  to  or  under  the  bank.  The 
court,  on  motion  of  the  defendants'  attorney  to  take  the 
case  from  the  jury  at  the  close  of  the  plaintiff's  evidence, 
refused  so  to  do,  but  on  a  similar  motion  being  made  by  the 
same  attorney  at  the  close  of  all  the  evidence,  the  court 
peremptorily  instructed  the  jury  to  find  the  defendants  not 
guilty,  which  the  jury  did,  and  judgment  was  entered  on 
the  verdict. 

The  question  to  be  determined  is,  whether  the  court  erred 
in  taking  the  case  from  the  jury. 

The  plaintiff  testified  that  the  defendants  were  engaged 
in  the  erection  of  a  building  on  the  corner  of  Thirteenth 
street  and  Wabash  avenue,  in  the  city  of  Chicago,  and 
December  19, 1898,  the  cellar  of  the  building  had  been  exca- 
vated to  the  depth  of  between  seven  and  eight  feet,  and 
that  in  length  it  was  about  one  hundred  feet  and  in  width 
about  fifty  feet;  that  on  that  morning  he  had  been  at  work 
excavating  on  the  east  side  of  the  building  for  about  half 
an  hour,  and  in  putting  in  stone  on  the  east  side,  about  two 
and  one-half  hours;  that  about  eleven  o'clock  in  the  morn- 
ing he,  with  two  other  men,  went  to  the  southwest  corner 
of  the  building  to  put  in  the  corner  stone  there;  that  in  the 
morning  of  that  day,  when  he  went  to  work,  there  was  a 
shed  at  the  southwest  corner,  and  where  the  shed  was  there 
was  a  jog  of  the  bank  which  extended  int6  the  cellar  about 
two  feet,  and  which  was  about  seven  or  eight  feet  in  length, 
extending  north  from  the  south  wall  or  bank;  that  after  he 
got  to  the  place  in  the  morning,  and  while  he  was  at  work 
on  the  east  side  of  the  cellar,  the  shed  at  the  southwest  cor- 
ner was  taken  down,  and  instead  of  cutting  down  the  bank 
so  as  to  be  even  with  that  part  of  it  on  the  west  side  of  the 
cellar,  north  of  the  jogt  it  was  undermined  by  cutting  or 
digging  in  from  about  four  feet  above  the  ground  to  a  point 
below  sufficiently  far  in  to  allow  the  placing  of  the  corner 
stone;  that  Sumner  Sollitt,  one  of  the  appellees,  told  him 
and  the  other  men  to  get  rollers  from  the  street  and  roll  the 
stone  over  the  sidewalk  into  the  cellar,  which  they  did, 
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when  Sollitt  told  them  to  put  it  on  the  rollers  again  and 
move  it  under  the  bank,  which  they  did;  that  the  stone  was 
about  four  and  one-half  to  five  feet  long,  four  feet  wide  and 
twelve  or  fourteen  inches  thick;  that  the  top  of  the  bank 
was  about  seven  feet  high  and  overhung  about  three  feet; 
that  Sollitt  told  him  and  another  man  to  get  the  jack, 
which  they  did,  and  plaintiff  carried  it  over  from  the  other 
side  of  the  building  on  his  back,  and  they  put  it  behind  the 
stone,  when  plaintiff  drove  a  bar  into  the  ground  about 
eight  inches  from  the  bank,  and  north  of  the  stone,  and 
placed  the  foot  of  the  jack  against  the  bar,  with  its  front 
against  the  north  end  of  the  stone,  a  colored  man  holding 
the  bar.  The  jack  lay  flat  on  the  ground,  and  the  handle 
by  which  it  was  operated  moved  horizontally.  Plaintiff 
was  stooping  down  under  the  overhanging  bank  operating 
the  jack  and  thus  moving  the  stone  south  to  its  place. 
While  the  stone  was  being  thus  moved,  Sollitt  stood  on  it, 
plumbing  it.  The  overhanging  bank  fell  on  plaintiff,  throw- 
ing him  forward  with  his  face  on  the  stone,  while  the  stone 
was  being  moved,  and  injured  him  seriously.  The  plaintiff 
further  testified  that  he  had  received  no  warning  of  anv 
kind,  and  that  his  instructions  were  to  constantly  work  at 
the  jack  from  the  time  it  was  placed  in  position;  that  he 
was  constantly  engaged  in  so  doing  up  to  the  time  of  the 
accident,  and  that  he  could  not  do  the  work  without  look- 
ing all  the  time  at  the  jack.  Such  was  substantially  plaint- 
iffs testimony.  No  other  witness  testified  on  behalf  of 
the  plaintiff,  except  a  physician  and  surgeon,  who  testified 
only  as  to  plaintiffs  injuries. 

Between  the  plaintiff's  testimony  and  the  evidence  for 
the  defendants  there  is  a  conflict  as  to  whether  or  not  it 
was  the  overhanging  bank  which  fell.  Daniel  Curney,  who 
was  working  near  the  plaintiff  at  the  time  of  the  accident, 
testified  as  follows : 

Q.  "  Did  that  projecting  piece  fall  down,  or  any  part  of 
it?"     A.     "No,  sir;  I  don't  think  it  did." 

Sumner  Sollitt,  one  of  the  appellees,  was  asked,  and 
answered  as  follows : 

YM.XCI?  u 
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Q.  "  Did  any  part  of  the  overhang  fall  ? "  A.  "  I  th  ink 
not." 

George  Cassady,  who  was  not  present  when  the  accident 
occurred,  testified  that  the  wall  was  straight  on  the  west 
side,  with  the  exception  of  fire  feet  at  the  south  end,  and 
that  extended  under  about  two  and  one-half  feet,  where 
the  shed  was;  that  he  saw  the  place  where  the  dirt  fell,  but 
made  no  measurement;  that  it  was  or  would  be  about  nine 
feet  from  the  corner.  On  cross-examination  he  said  he  did 
not  know  how  much  dirt  fell;  that  he  didn't  pay  any  atten- 
tion to  it.  The  evidence  of  this  witness  that  the  place 
where  the  dirt  fell  on  the  plaintiff  was  nine  feet  from  the 
corner,  is  utterlv  inconsistent  with  the  uncontroverted  fact 
that  the  falling  dirt  threw  the  plaintiff  with  his  face  for- 
ward on  the  stone — taken  in  connection  with  the  testimony 
of  Curney,  witness  for  the  defendants,  that  the  stone  was 
between  five  and  six  feet  long,  that  the  part  of  the  bank 
which  overhung  extended  about  seven  or  eight  feet  from 
the  south  line  or  bank,  that  McFadden  was  stooping  over 
and  working  at  the  jack,  and  that  at  the  time  of  the  acci- 
dent the  stone  was  within  an  inch  of  the  south  bank,  and 
the  further  uncontroverted  fact  that  the  jack  was  placed  at 
the  north  end  of  the  stone. 

Patrick  Loftus,  in  his  direct  examination,  testified  that 
he  was  helping  with  the  stone;  that  at  the  corner  there 
was  an  overhang,  which  might  be  nine  or  ten  feet  in  length, 
more  or  less,  and  that  the  bank  caved  right  over  where  the 
jack  was.  On  his  cross,  he  testified  that  McFadden  was 
stooping  over,  working,  and  fell  across  the  jack  with  his 
head  and  face  down  on  the  stone  in  front  of  the  jack,  and 
that  the  earth  was  on  top  of  his  head;  also,  that  the  jack  is, 
probably,  two  feet  six  inches  in  length. 

Gaughan,  for  defendants,  was  the  only  witness  who  testi- 
fied positively  that  McFadden  was  not  under  the  overhang- 
ing bank  when  the  accident  occurred.  He  testified,  on 
direct,  that  the  length  of  the  overhanging  part  was  about 
four  feet,  although  Sollitt  himself  testified  that  it  was  about 
six  feet  in  length,  and  that  the  stone  was  five  feet  six  inches 
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in  length.  The  evidence  shows  clearly  that  the- undermin- 
ing was  made  for  the  purpose  of  putting  the  stone  in  place, 
and  therefore  the  excavation  would  have  to  be  at  least  as 
long  as  the  stone.  On  cross-examination  Gaughan  testified 
that  the  stone  at  the  time  of  the  accident  was  within  about 
one  inch  of  its  place  in  the  wall;  that  the  end  of  the  jack 
was  against  the  north  end  of  the  stone;  that  plaintiff  fell 
with  his  face  and  shoulders  on  the  stone,  and  that  there  was 
dirt  across  his  shoulders,  but  whether  there  was  any  on  his 
head  the  witness  could  not  tell. 

The  evidence  for  the  defendants  corroborates  the  plaint- 
iffs evidence  in  important  particulars.  Sumner  Sollitt  testi- 
fied that  he  directed  the  putting  in  place  of  the  stone,  and 
stood  on  it  while  it  was  being  moved.  Gaughan,  who  was 
helping  put  in  the  stone,  testified  that  he  heard  no  warning 
given  by  Sollitt  or  any  one.  Sollitt  testified  that  they  had 
to  keep  all  the  banks  safe.  Curney  testified  that  where 
there  was  a  double  bank  with  a  projecting  top,  they  gen- 
erally braced  them,  and  that  the  bank  in  question  was  not 
braced.  Loftus  testified  that  there  were  no  braces  of  any 
kind  at  any  place. 

Counsel  for  appellees  relies  mainly  on  the  proposition 
that  the  danger  was  as  apparent  to  the  plaintiff  as  to  the 
defendants,  and  that  the  plaintiff  assumed  the  risk.  In 
support  of  this  proposition  he  cites  Simmons  v.  C.  &  T.  Ry. 
Co.,  110  111.  340.  In  that  case  the  superintendent  told  the 
men  (who  were  engaged  in  removing  a  bank,  and  who,  in- 
stead of  taking  it  down  from  the  top,  as  the  court  held  was 
the  proper  and  safe  way,  were  undermining  it)  that  the  way 
in  which  they  were  doing  the  work  was  dangerous,  that 
some  one  would  get  hurt,  and  that  they  should  not  and 
must  not  dig  under  it.  The  foreman  of  the  deceased  also 
warned  the  men,  telling  them  not  to  get  covered  up,  and 
the  deceased  himself  had  said  that  he  believed  the  bank  was 
dangerous.  There  is  no  similarity  between  the  facts  in 
that  and  in  the  present  case. 

Counsel  also  cites  Legnard  v.  Lage,  57  111.  App.  223,  in 
support  of  his  contention.     In  that  case  the  plaintiff  was 
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engaged  in  shoveling  clay  from  the  side  of  a  bank  twenty 
feet  high,  when  a  large  piece  of  clay  fell  from  the  bank  and 
injured  him.  It  does  not  appear  from  the  report  whether 
ho  was  working  in  the  way  he  was  under  the  direction  or 
superintendence  of  any  one.  Numerous  decisions  of  other 
States,  to  which  we  do  not  think  it  necessary  to  refer,  are 
cited  by  counsel. 

In  Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  148  111. 
573,  the  plaintiff  was  directed  by  his  foreman  to  go  under  an 
overhanging  bank;  he  at  first  protested  that  the  bank  was 
in  a  dangerous  condition,  and  that  it  might  come  down  and 
kill  some  one;  but  the  foreman  told  him  it  was  all  right,  and 
he  went  under  it.  The  bank  fell  on  and  seriously  injured 
him.  It  was  contended  on  behalf  of  the  defendant  that  the 
danger  being  imminent  and  apparent  to  the  plaintiff,  he 
assumed  the  risk  and  could  not  recover;  but  the  court  held 
that  the  plaintiff  having  been  directed  by  his  foreman  to  go 
under  the  bank,  he  was  not  obliged  to  balance  the  degree 
of  danger,  and  his  knowledge  of  the  attendant  danger 
would  not  defeat  his  right  of  recovery  if,  in  obeying  the 
command,  he  acted  with  that  degree  of  prudence  that  an 
ordinarily  prudent  man  would  have  exercised  under  the  cir- 
cumstances, and  that  whether  or  not  he  so  acted  was  a  ques- 
tion for  the  jury.  lb.  583-4.  To  the  same  effect  are  111. 
Steel  Co.  v.  Schymanowski,  162  111.  447,  459-60;  Offutt  v. 
Columbian  Exposition,  175  lb.  472,  478-9;  and  Eoss  v. 
Shanley,  185  lb.  390. 

What  was  said  by  the  court  in  Offutt  v.  Columbian  Expo- 
sition, viz.,  "  under  the  evidence  it  can  not  be  assumed,  as 
matter  of  law,  that  the  danger  was  so  imminent  that  no 
man  of  ordinary  prudence,  having  knowledge  of  it,  would 
ijicur  it,"  is  applicable  to  the  present  case.  In  the  Offutt 
case  the  plaintiff  was  injured  by  reason  of  the  defective 
hanging  of  a  scaffold,  which  he  hung  himself  under  the 
orders  of  his  foreman.  He  thoroughly  understood  the 
putting  up  and  hanging  of  scaffolds,  and  objected  that  the 
way  in  which  the  foreman  directed  him  to  hang  the  scaf- 
fold was  an  unsafe  way,  but  the  foreman  persisted  in  his 
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order,  and  the  plaintiff  obeyed  and  was  injured;  notwith- 
standing which  the  court  held  that  the  case  was  properly 
submitted  to  the  jury. 

Counsel  cite  authorities  in  support  of  the  proposition 
that  when  the  evidence  for  the  plaintiff,  with  all  reason- 
able inferences  deducible  therefrom,  is  insufficient  to  sup- 
port a  verdict  other  than  for  the  defendant,  the  court  may 
direct  such  a  verdict.  We  have  no  fault  to  find  with  the 
authorities  cited,  but.  as  was  said  in  Offutt  v.  Columbian 
Exposition, "  The  province  of  the  jury  must  not  be  invaded 
(Frazer  v.  Howe,  106  111.  563),  and  where  reasonable  minds, 
acting  within  the  limitations  prescribed  by  the  rules  of  law, 
mi^ht  reach  different  conclusions,  the  evidence  must  be 
submitted  to  the  jury."  In  the  present  case  we  can  not 
say  that  different  minds  might  not,  from  the  evidence,  rea- 
sonably reach  different  conclusions  as  to  the  liability  of  the 
defendants,  and  therefore  can  not  hold,  as  matter  of  law, 
that  there  can  be  no  recovery  on  the  evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Chicago  General  Railway  Co.  v.  Henry  Kriz,  for  use,  etc. 

1.  Practice— Assignability  of  Causes  of  Action.—  When  a  plaintiff 
attempts  to  assign  a  cause  of  action  which  is  not  assignable,  the  effect 
of  his  action,  so  far  as  the  suit  and  recovery  are  concerned,  is  not  aided 
by  the  fact  that  in  the  action  are  also  embraced  matters  which,  if  stand- 
ing alone,  would  be  capable  of  transfer  by  assignment. 

2.  Same — Actions  for  Use  of  Another. — Courts  of  law  can  only  recog- 
nize the  nominal  plaintiff,  although,  as  a  matter  of  convenience,  they 
will  declare  and  protect  the  trust.  The  words  "  for  the  use  of,  etc.," 
are  in  no  way  for  the  benefit  of  the  defendant,  neither  is  he  in  any  way 
interested  in  the  declaration  of  use. 

3.  Same— Pleadings  and  Proofs— Admissibility  of  Evidence.— A. 
declaration  alleging  that  "  by  reason  of  the  injury  plaintiff  became  sick, 
sore,  lame  and  disabled,'*  is  sufficient  to  warrant  the  admission  of  evi- 
dence to  show  that  the  plaintiff  suffered  from  rheumatism  as  a  result  of 
his  injury,  and  that  his  hearing  was  impaired. 

4.  Same—  What  is  Admissible  Under  a  General  Allegation  of  Neg- 
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ligence. — Under  a  general  allegation  of  negligence,  evidence  of  a  failure 
to  give  warning  by  ringing  a  bell  or  otherwise  is  properly  admissible. 

5.  Res  Gest as—  Fa ilnre  to  Give  Warning  by  Ringing  a  Bell,  When 
Admissible  as: — In  an  action  for  injuries  sustained  by  reason  of  a  collis- 
ion of  the  plaintiff's  wagon  and  a  street  car,  where  evidence  of  a  fail- 
ure to  give  warning  of  the  approach  of  the  car  by  ringing  the  bell  is 
not  available  as  a  ground  of  liability,  such  failure  may  be  shown  as  a 
part  of  the  res  gestae,  as  bearing  upon  the  exercise  of  care  by  the  plaint- 
iff in  remaining  upon  the  track  while  the  car  was  approaching. 

6.  Appellate  Court  Practice— Objections  Not  liaised  in  the  Court 
Below. — An  objection  that  the  names  of  certain  jurors  given  in  the  bill 
of  exceptions  as  returning  the  verdict,  vary  from  the  names  of  those 
impaneled  and  sworn  to  try  the  case,  not  made  in  the  court  below 
when  the  verdict  was  returned,  and  when  the  discrepancy  might  have 
been  cured,  can  not  be  raised  for  the  first  time  in  tl^is  court. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County:  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opin- 
ion filed  March  25,  1901. 

Statement. — This  suit  was  brought  by  defendant  in  error 
for  the  use  of  B.  J.  Kriz,  to  recover  damages  alleged  to  have 
resulted  from  negligence  of  plaintiff  in  error.  Defendant 
in  error  was  d riving  a  milk  wagon  upon  Twenty-fifth  street 
in  the  city  of  Chicago,  and  was  upon  one  of  the  tracks  of 
the  plaintiff  in  error.  While  attempting  to  turn  his  horse 
out  of  the  tracks,  and  while  the  wagon  was  still  partially 
upon  the  tracks,  a  car  of  plaintiff  in  error  approaching  from 
behind,  struck  the  wagon,  and  injured  the  wagon,  the  con- 
tents thereof,  and  defendant  in  error.  For  such  damages 
as  he  had  sustained  by  reason  of  the  injuries  to  himself  and 
to  his  property  this  action  was  brought. 

The  trial  resulted  in  verdict  and  judgment  against  plaint- 
iff in  error,  to  reverse  which  this  writ  of  error  is  prosecuted. 

Defrees,  Bra.ce  &  Bitter,  attorneys  for  plaintiff  in 
error. 

Jones  &  Lusk,  attorneys  for  defendant  in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 
The  first  contention  presented  by  counsel  for  plaintiff  .in 
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error  is,  that  because  of  the  fact  that  the  suit  is  brought 
for  the  use  of  another,  the  judgment  must  be  reversed.  In 
this  behalf  it  is  argued  that  the  decision  in  West  Chicago 
St.  Ry.  Co.  v.  Lundahl,  183  111.  284,  does  not  control,  be- 
cause there  the  suit  was  for  personal  injuries  to  the  plaint- 
iff only,  and  the  right  of  action  could  not  be  assigned. 
Because  in  this  case  the  suit  is  partly  for  damages  to  per- 
sonal property,  it  is  urged  that  to  that  extent  the  right  of 
action  was  assignable,  and  hence,  this  being  a  recovery 
partly  upon  cause  of  action  assignable  and  assigned,  and 
partly  for  cause  of  action  not  assignable,  the  recovery  must 
fail.  We  are  of  opinion  that  this  contention  of  the  learned 
counsel  for  plaintiff  in  error  can  not  be  sustained.  If  the 
right  of  recovery  is  in  part  not  assignable,  then  the  words 
"  for  the  use  of  B.  J.  Kriz,"  wherever  they  occur  in  process 
and  pleading,  must  be  treated  as  surplusage.  The  reason- 
.  ing  of  the  Lundahl  case,  would,  we  think,  equally  well  apply- 
here.  If  the  plaintiff  attempted  to  assign  that  which  was 
not  assignable,  the  effect  of  his  action,  so  far  as  the  suit  and 
the  recovery  are  concerned,  is  not  aided  by  the  fact  that  in 
the  action  are  also  embraced  matters  which,  if  they  stood 
alone,  would  be  capable  of  transfer  by  assignment. 

In  the  Lundahl  case,  Mr.  Justice  Wilkin,  speaking  for 
the  court,  said :  "Courts  of  law  can  only  recognize  the 
nominal  plaintiff,  although  as  a  matter  of  convenience  they 
will  declare  and  protect  the  trust."  And,  "  The  words  '  for 
the  use  of  Charles  Hamill'  are  in  no  way  for  the  benefit  of 
the  defendant,  neither  is  it  in  any  way  interested  in  the 
declaration  of  use."  This  statement  of  the  law  is  applica- 
ble and  controlling  in  this  case.  The  judgment  here  runs 
to  the  nominal  plaintiff  only,  and  not  for  the  use  of  any 
other  person. 

It  is  also  complained  that  the  trial  court  erred  in  admit- 
ting evidence  over  objection,  to  show  that  the  plaintiff 
below,  defendant  in  error  here,  suffered  from  rheumatism  as 
a  result  of  the  injury.  The  ground  of  objection  is  that  the 
narr.  does  not  allege  specifically  that  the  injury  caused 
rheumatism,  nor   that  the   plaintiff   was   permanently  in- 
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jured.  We  think  the  court  ruled  correctly  in  admitting 
the  evidence.  The  allegation  that  by  reason  of  the  injury 
plaintiff  became  sick,  sore,  lame  and  disabled,  and  was  pre- 
vented from  attending  to  his  affairs  and  business,  is  suffi- 
cient to  warrant  the  admission  of  evidence  in  question. 
Citv  v.  Sheehan,  113  111.  658. 

The  same  ruling  and  authority  therefor  applies  to  the 
admission  of  evidence  to  show  that  the  memory  of  defend- 
ant in  error  was  impaired. 

It  is  also  complained  that  the  court  erred  in  admission  of 
the  following  evidence :  A  witness  was  asked,  "  Did  you 
hear  anv  warning?"  To  which  she  answered  "  No."  The 
allegation  of  negligence  in  the  narr.  was  a  general  charge 
of  negligent  and  improper  managing  and  driving  of  the 
motor-car  against  the  plaintiff's  wagon.  There  was  no 
specific  allegation  of  failure  to  give  warning  by  ringing  a 
bell  or  otherwise.  We  are  of  opinion,  however,  that  under  - 
the  general  allegation  of  negligence  the  evidence  was 
properly  admitted.  C.  &  W.  I.  R.  R.  Co.  v.  Jennings,  157 
111.  274. 

It  was  at  any  rate  a  part  of  the  res  gestce,  and  even  if  a 
failure  to  ring  the  bell  could  not  be  availed  of  as  a  ground 
of  liability,  yet  it  could  be  shown  as  a  part  of  the  res, 
as  bearing  upon  the  exercise  of  care  by  plaintiff  in  remain- 
ing upon  the  track  while  a  car  was  approaching  from 
behind.  If  the  evidence  was  competent  for  any  purpose, 
its  admission  was  proper  and  its  effect  could  have  been 
limited  by  appropriate  instructions. 

There  was  no  error  in  admitting  the  opinions  of  wit- 
nesses as  to  speed.  I.  C.  R.  R.  Co.  v.  Ashline,  171  111.  313; 
C.  B.  &  Q.  R.  R.  Co.  v.  Gunderson,  174  111.  495;  Overtoom 
v.  U.  &  E.  I.  R.  R.  Co.,  181  111.  323. 

The  answer  of  witness  that  the  car  was  going  at  a  "  real 
good  speed  "  and  "  pretty  swiftly,"  if  of  no  great  value  as  an 
accurate  measurement  of  the  actual  rate  of  speed,  could  at 
least  have  worked  no  apparent  prejudice  to  plaintiff  in  error. 

This  court  has  held  that  the  qualification  "terrible,"  by 
a  witness  in  giving  his  opinion  as   to  rate  of  speed,  was 
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improper,  and  likely  to  prejudice  the  defendant  railway  com- 
pany as  conveying  to  the  jury  the  disapproval  by  the  wit- 
ness of  the  rate  of  speed.  C.  C.  R.  R.  Co.  v.  Wall,  93  111. 
App.  411. 

But  the  same  reasoning  does  not  here  apply,  for  the 
answer  here  imports  no  such  disapproval  by  the  witness. 

The  court  did  not  err  in  refusing  the  third,  fourth  and 
fifth  instructions  tendered  by  counsel  for  plaintiff  in  error. 
The  third  is  inaccurate  in  statement  of  superior  right  of 
plaintiff  in  error,  and  calculated  to  mislead.  The  fourth  is 
abstract  in  form  and  is  sufficiently  covered  by  the  first 
instruction  given  at  request  of  plaintiff  in  error.  The  fifth 
is  bad  as  ignoring  any  negligence  of  plaintiff  in  error  which 
might  have  operated  as  the  proximate  cause  of  the  injury, 
in  spite  of  the  error  in  judgment  as  to  a  probable  escape 
from  such  negligence. 

Finally  it  is  urged  as  a  ground  of  reversal  that  the  names 
of  certain  of  the  jurors  given  in  the  bill  of  exceptions  as 
returning  the  verdict,  vary  from  the  names  of  the  jurors 
impaneled  and  sworn  to  try  the  issues.  This  objection 
was  not  presented  in  the  court  below  when  the  verdict  was 
returned  and  when  the  discrepancy  could  have  been  cured. 
It  can  not  be  now  raised  for  the  first  time.  The  judgment 
is  affirmed. 


John  Robson  y.  Edward  Doyle. 

1.  Chancery  Practice— Requisites  of  Bills  of  Discovery  in  Aid  of 
Suits  at  Law. — All  that  is  necessary  for  a  complainant  to  allege  in  a 
bill  of  discovery  in  aid  of  a  suit  at  law  is  that  he  has  such  a  case  that 
the  discovery  sought  will  aid  him. 

2.  Same— Bills  of  Discovery  to  Enable  a  Defendant  in  a  Suit  at  Law 
to  Make  His  Defense. — To  sustain  a  bill  of  discovery  in  aid  of  a  defense 
at  law  the  complainant  must  allege  that  the  discovery  sought  is  mate- 
rial to  his  defense,  but  if  he  seeks  to  give  jurisdiction  to  the  court  to 
grant  relief  upon  the  ground  that  a  discovery  is  necessary,  and  the  court 
having  gained  jurisdiction  for  such  purpose  will  retain  it  for  the  pur- 
pose of  doing  complete  justice  between  the  parties,  he  must  not  only 
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show  that  the  discovery  is  material  to  his  defense  in  the  suit  at  law  but 
he  must  also  allege  affirmatively  that  he  can  not  establish  such  defense 
without  the  aid  of  the  discovery  sought.  If  he  seeks  to  enjoin  the  pro- 
ceedings at  law  he  must  support  his  bill  by  affidavit. 

3.  Same— Bills  of  Discovery  in  Aid  of  the  Prosecution  or  Defense  of 
Suits  at  Law. — In  general,  if  it  appears  that  the  discovery  may,  in  any 
way,  be  material  to  the  party  complainant,  in  the  prosecution  or 
defense  of  his  suit  at  law,  the  defendant  will  be  compelled  to  make  it. 

4.  Same — Bills  of  Discovery  in  Aid  of  Qui  Tarn  Actions  for  tlie  Re- 
covery of  Money  Lost  at  Gambling. — Under  sections  126  to  135  of  chap- 
ter 38,  R.  S.,  (Hurd's  R.  S.  1899,  p.  592),  a  bill  of  discovery  will  lie  in 
aid  of  a  suit  in  the  nature  of  a  qui  tarn  action  by  a  person  suing  to 
recover  money  lost  at  gambling. 

5.  Gambling—  Actions  for  Money  Lost  at— Common  Law. — Actions 
for  the  recovery  of  money  lost  at  gambling  did  not  lie  at  common  law. 
They  exist  only  by  virtue  of  statutory  enactments. 

Bill  of  Discovery  in  aid  of  a  suit  at  law  for  the  recovery  of  money 
lost  at  gambling.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.    Affirmed.     Opinion  filed  March  25,  1901. 

Statement. — Appellee  filed  a  bill  against  appellant, 
alleging  that  Robson,  defendant  below,  is  a  resident  of 
Cook  county  and  for  three  years  has  been  engaged  in  trans- 
acting business  as  a  member  of  the  Board  of  Trade  of 
Chicago,  and  during  said  period  has,  as  complainant  has 
been  informed  and  believes,  been  engaged  in  carrying  on 
the  business  of  gambling  in  said  county  by  selling  options, 
or  what  are  known  as  puts  and  calls  on  wheat,  in  violation 
of  the  statute,  etc.,  and  thereby  won  large  sums  of  money, 
as  averred  in  the  declarations  set  out  in  the  bill.  During 
said  period  defendant,  as  complainant  is  informed  and  be- 
lieves, negotiated  sales  of  puts  and  calls  to  James  B.  Dutch 
and  Alexander  Geddes,  and  to  their  agent  and  employes, 
and  to  a  large  number  of  other  persons  whose  names  are 
unknown  to  complainant,  and  through  said  Dutch  and  Ged- 
des, and  others  whose  names  are  unknown,  January  4, 
1900,  complainant,  suing  for  himself  and  Cook  county, 
commenced  an  action  against  Robson  which  is  still  pending 
and  undetermined,  for  the  causes  of  action  set  forth  in  the 
following  declaration : 
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"  State  of  Illinois,  )  Circuit  Court  thereof. 

Cook  Countv.       \  s  "  Januarv  term,  A.  D.  1900. 

Edward  Doyle,  who  sues  as  well  for  said  county  of  Cook 
as  for  himself." 

Then  follows  the  declaration,  which  avers,  in  substance, 
that,  to  wit,  March  1,  1S99,  at  the  city  of  Chicago,  in  Cook 
county,  Illinois,  the  defendant  was  engaged  in  the  business 
of  gambling  in  grain,  by  selling  to  others  privileges  of  pur- 
chasing wheat  from  him  at  agreed  prices  for  future  delivery, 
otherwise  called  calls,  and  to  wit,  at  Chicago,  in  said  county, 
on,  to  wit,  the  day  and  year  aforesaid,  defendant  sold  to 
Alexander  Geddes  calls  on,  to  wit.  5,000,000  bushels  of 
wheat  at  an  agreed  price,  for  which  Geddes  paid  to  defend- 
ant, to  wit,  $50,000,  which  said  sum  defendant  won,  etc., 
and  that  said  Geddes  did  not,  within  six  months  from  the 
time  he  paid  said  money,  bring  suit  to  recover  the  same  or 
any  part  thereof,  etc.  The  declaration  contains  another 
count,  alleging  the  selling  by  the  defendant  to  Geddes  of 
puts,  which  are  alleged  to  be  options  of  selling  wheat  to  the 
defendant  for  future  delivery  at  an  agreed  price.  Then 
follows  a  similar  declaration  against  Robson,  for  sales  of 
calls  and  puts  to  James  B.  Dutch,  after  which  it  is  alleged 
that  complainant  intends  to  commence  similar  actions  for 
treble  the  amount  of  moneys  won  by  defendant,  on  the 
sale  of  puts  and  calls  to  other  than  Dutch  and  Geddes,  as 
soon  as  complainant  can  ascertain  their  names,  and  that  the 
transactions  mentioned  in  the  declarations,  and  those  with 
said  unknown  persons,  are  largely  within  the  exclusive 
knowledge  of  Robson,  Dutch  and  Geddes,  etc.,  and  that  in 
order  for  complainant  to  prosecute  said  suits  successfully, 
it  is  important  to  complainant  to  obtain  from  Robson  a  dis- 
covery of  all  matters  within  his  knowledge  relating  to  said 
transactions,  and  that  his  answers  to  the  interrogatories  set 
forth  in  the  bill  will  be  material  evidence  in  said  suits,  eta 
It  is  then  prayed  that  Robson  answer  on  oath  the  bill  and 
117  interrogatories  contained  therein  and  for  process,  etc. 
The  bill  is  verified  by  complainant's  affidavit. 

The  defendant  demurred,  assigning  causes  of  demurrer. 
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The  court  overruled  the  demurrer  and  defendant  electing 
to  abide  by  his  demurrer,  the  court  decreed  that  the  defend- 
ant, within  twenty  days,  file  his  answer  to  the  bill  and  the 
interrogatories  under  oath.  From  this  order  the  defendant 
appealed. 

Henry  S.  Monroe,  attorney  for  appellant. 

George  W.  Plijmmer  and  Wharton  Plummer,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of  the 
court. 

Counsel  for  appellant  bbjects  u  that  there  is  no  allega- 
tion, even,  that  the  matters  stated  in  the  declarations  filed 
in  the  pending  cases  are  true;  no  allegation  that  the  com- 
plainant expects  to  establish  the  truth  of  the  facts  alleged 
in  the  bill  by  Mr.  Robson;  no  allegation  that  the  complain- 
ant knows  of  no  other  witness  or  witnesses  except  Mr.  Rob- 
son,  by  whom  he  can  prove  the  facts  stated  in  his  bill. 
Indeed  the  bill  itself,  and  the  declarations  in  the  suits  at 
law,  all  show  that  the  money  Doyle  claims  Mr.  Robson  won 
was  won  from  Geddes  and  Dutch;  and  they  and  their 
employes  are  competent  witnesses,  and  know  as  much 
about  the  transactions  complained  of  as  does  Mr.  Robson, 
and  they  all  are  within  the  jurisdiction  of  the  court  where 
the  actions  at  law  are  pending." 

We  think  it  sufficiently  appears  from  the  bill  that  the 
complainant  expects  to  establish  by  the  defendant,  Robson, 
the  truth  of  the  allegations  in  respect  to  the  sales  by  Rob- 
son to  Dutch  and  Geddes.  It  is  averred  on  information 
and  belief  that  Robson  made  the  sales,  and  also  "  that  the 
answers  of  said  John  Robson  to  the  interrogatories  herein- 
after set  forth  will  be  material  evidence  for  your  orator  to 
establish  the  causes  of  action  set  forth  in  the  declaration 
above  mentioned,"  etc. 

We  do  not  think  tenable  the  contention  of  appellants 
counsel,  that  in  order  to  entitle  a  party  to  discovery  in  aid 
of  a  suit  at  law,  no  final  relief  being  sought  in  the  equity 
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court,  it  must  be  averred  that  the  matter  in  respect  to  which 
discovery  is  sought  rests  exclusively  within  the  knowledge 
of  the  party  from  whom  it  is  sought.  The  authorities  dis- 
tinguish between  bills  seeking  relief  in  equity,  which  also 
pray  for  a  discovery,  and  bills  merely  seeking  a  discovery 
in  aid  of  a  suit  at  law.  Story,  in  his  work  on  Equity  Juris- 
prudence, says : 

"Hence,  to  maintain  the  jurisdiction  for  relief,  as  conse- 
quent on  discovery,  it  is  necessary,  in  the  first  place,  to 
allege  in  the  bill  that  the  facts  are  material  to  the  plaint- 
iffs case,  and  .that  the  discovery  of  them  by  the  defendant 
is  indispensable  as  proof;  for  if  the  facts  lie  within  the 
knowledge  of  witnesses,  who  may  be  called  in  a  court  of  law, 
that  furnishes  a  sufficient  reason  for  a  court  of  equity  to 
refuse  its  aid."     Story  on  Eq.  Jurisp.,  Sec.  74. 

The  same  author  says : 

a  All  that  is  required  to  be  alleged  in  a  bill  for  discovery 
in  aid  of  a  suit  at  law,  is  to  show  that  the  plaintiff  has  such 
a  case  that  the  discovery  sought  will  aia  him.  *  *  * 
"  In  such  case  it  is  not  requisite  to  allege  that  the  plaintiff 
is  unable  to  establish  his  case,  or  defense,  by  other  witnesses, 
or  to  make  any  such  affidavit,  unless  for  the  purpose  of 
obtaining  an  injunction  staying  proceedings  at  law."  lb., 
Sec.  74a.  See,  also,  Story's'  Eq.  PL,  9th  Ed.,  Sec.  319,  top 
page  288,  n.  1,  and  cases  there  cited. 

To  the  same  effect  are  the  following  cases:  Marsh  v. 
Davison,  9  Paige,  580;  Stacy  v.  Pearson,  3  Rich.  Eq.,  S.  C, 
148,  152;  Continental  L.  Ins.  Co.  v.  Webb,  54  Ala.  688,  697; 
Peck  v.  Ashlev,  12  Mete.  478. 

In  Marsh  v.  Davison,  mpray  Chancellor  Walworth  dis- 
tinguishes clearly  between  the  averments  necessary  in  a 
bill  for  discovery  and  relief,  and  a  bill  for  discovery  in  aid 
of  a  defense  at  law,  saying : 

"  By  referring  to  the  case  itself,  it  will  be  seen  that  the 
court  made  the  distinction  between  a  mere  bill  of  discovery, 
and  a  bill  in  which  the  complainant  asks  for  relief  in  this 
court  upon  the  ground  that  he  has  been  compelled  to  come 
here  for  discovery.  In  the  first  case,  to  sustain  a  bill  of 
discovery  in  aid  of  a  defense  at  law,  the  complainant  must 
show  that  the  discovery  sought  is  material  to  his  defense  at 
law;  not  that  it  is  absolutely  necessary.    But  where  the 
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complainant  seeks  to  give  jurisdiction  to  this  court  to  grant 
relief,  upon  the  ground  that  a  discovery  was  necessary,  and 
that  this  court,  having  gained  jurisdiction  of  the  cause  for 
that  purpose,  will  retain  it  for  the  purpose  of  doing  com- 
plete justice  between  the  parties,  he  must  not  only  show  that 
the  discovery  is  material  to  his  defense  in  the  suit  at  law, 
but  must  also  allege  affirmatively  that  he  can  not  establish 
such  defense  at  law  without  the  aid  of  the  discovery  sough t." 

The  same  distinction  is  made  in  Stacy  v.  Pearson,  supra. 
So,  also,  in  Peck  v.  Ashley,  supray  the  court  makes  the 
same  distinction,  citing  authorities. 

"  But,  in  general,  if  it  can  be  supposed  that  the  discovery 
may,  in  any  way,  be  material  to  the  plaintiff  in  the  support 
or  defense  of  any  suit,  the  defendant  will  be  compelled 
to  make  it."     Mitford  and  Tyler's  PI.  &  Pr.  in  £q.,  p.  288. 

In  Vennum  v.  Davis,  35  111.  5G8,  and  New  Era,  etc.,  Co. 
v.  Shannon,  44  111.  App.  477,  the  bills  were  both  for  discov- 
ery and  final  relief,  and  what  was  said  by  the  courts  in 
those  cases  must  be  regarded  as  having  been  said  as  to 
such  bills.  No  case  has  been  cited  by  appellant's  counsel 
to  the  contrary  of  the  doctrine  announced  in  relation  to 
bills  merely  for  discovery  in  the  cases  and  text  books  here- 
tofore cited.  The  objection  that  there  is  no  averment  in 
the  bill  that  the  allegations  in  the  declarations  are  true,  we 
think  untenable.  The  averment  that  the  complainant  has 
commenced  the  suits,  and  the  showing  made  by  the  bill  that 
the  discovery  prayed  will  materially  aid  the  complainant  in 
their  prosecution,  are  sufficient  to  enable  him  to  a  discovery. 
We  do  not  consider  the  bill  objectionable  on  the  ground 
that  the  averment  of  sales  by  Robson  is  on  information 
and  belief.  As  pertinently  said  by  appellee's  counsel,  in 
argument: 

"  To  require  complainant  to  aver  that  the  facts  sought 
to  be  discovered  are  true,  and  verif}'  such  averment  by  nis 
affidavit,  would  practically  deprive  the  plaintiff  of  his 
right  to  maintain  nis  suit;  for  if  the  plaintiff,  as  a  condition 
precedent  to  his  right  to  a  discovery,  were  required  to  aver, 
and,  if  controverted,  prove,  he  had  a  good  case  against  the 
defendant,  the  right  to*  a  discovery  would  be  one  of  no 
value." 
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We  are  of  the  opinion  that  the  complainant  is  entitled  to 
a  discovery  as  to  the  alleged  sales  of  privileges  to  Dutch 
and  Geddes. 

Complainant's  counsel  especially  urges  that  at  least  so 
mulsh  of  the  bill  as  alleges,  on  information  and  belief,  sales 
of  privileges  or  options  to  unknown  parties,  and  which  seeks 
a  discovery  of  the  names  of  such  parties  and  the  transac- 
tions of  the  defendant  with  them,  is  bad.  Section  130  of 
chapter  38  of  the  Revised  Statutes  prohibits  sales  of  such 
privileges  as  are  described  in  the  bill.  Section  130  gives  a 
right  of  action  to  any  one  who,  as  purchaser  of  such  privi- 
leges, has  lost  the  purchase  money,  to  recover  it  back,  and 
provides  that,  in  case  the  person  so  losing  money  shall  not, 
within  six  months,  bring  suit  for  it  in  good  faith,  it  shall 
be  lawful  for  any  one  to  sue  for  treole  the  value  of  the 
money  lost,  one-half  to  be  for  the  use  of  the  county,  and 
the  other  half  for  the  use  of  the  person  suing.  Section  137 
of  chapter  38  is  as  follows : 

"  In  all  actions  or  other  proceedings  commenced  or  pros- 
ecuted under  the  provisions  of  sections  126  to  135,  inclusive, 
of  this  division,  the  party  shall  be  entitled  to  discovery,  as 
in  other  actions,  and  all  persons  shall  be  obliged  and  com- 
pelled to  answer,  upon  oath,  such  bills  as  ■  shall  be  pre- 
ferred against  them  for  discovering  the  sum  of  money 
or  other  thing  so  won,  as  aforesaid.  Upon  the  discovery 
and  repayment  of  the  money  or  other  thin^  so  to  be 
discovered  and  repaid,  the  person  who  shall  discover  and 
repay  the  same,  as  aforesaid,  shall  be  acquitted,  indemni- 
fied and  discharged  from  any  other  or  further  punishment, 
forfeiture  or  penalty  which  he  might  have  incurred,  by  the 
playing  for,  or  winning  such  money,  or  other  thing,  so 
discovered  or  repaid,  as  aforesaid."  llurd's  Rev.  Stat.  1899, 
p.  592. 

A  bill  would  not  lie  for  discovery  of  such  transactions 
as  are  mentioned  in  the  present  bill,  in  aid  of  a  suit  at  law, 
except  for  the  statute.  No  action  would  lie  at  common  law 
to  recover  money  lost  irt  the  purchase  of  such  privileges  as 
those  in  question,  and  as  no  such  action  could  be  maintained, 
no  bill  for  discovery  could  be  entertained.  The  statute, 
being  not  only  in  derogation   of  the  common   law,  but 
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highly  penal,  must  be  strictly  construed.  The  words  are, 
"In  all  actions  or  other  proceedings  commenced  or  jyt*oae- 
cuted  under  the  provisions  of  sections  126  to  135,  inclusive, 
of  this  division,  the  party  shall  be  entitled  to  discovery  as 
in  other  actions,"  etc.  The  meaning  of  the  language  quoted 
is  that  the  party  who  has  commenced  a  suit,  or  is  prosecut- 
ing a  suit  under  the  provisions  of  the  sections  mentioned, 
or  some  of  them,  shall  be  entitled  to  a  discoverv  as  in  other 
actions.  The  section  has  no  application  to  suits  not  com- 
menced or  not  being  prosecuted,  but  which  it  is  intended  to 
commence  in  the  future,  when  sufficient  information  shall  be 
obtained.  We  think  it  clear  that  the  complainant  is  not  enti- 
tled to  any  discovery  as  to  transactions  which  it  is  alleged  in 
the  bill  the  defendant  Robson  had  with  unknown  persons,  or 
to  any  answer  to  any  interrogatories  in  respect  to  such  alleged 
transactions.  We  regard  the  bill  a  purely  fishing  bill  in 
so  far  as  it  seeks  such  discovery.  But  the  decision  of  this 
question,  while  expedient,  in  view  of  the  fact  that  there 
must  be  further  proceedings  in  the  Circuit  Court,  in  case 
the  complainant  shall  elect  to  proceed,  is  not  decisive  of  the 
appeal.  The  appellant  demurred  generally  to  the  whole 
bill,  not  even  specifically  pointing  out  its  objectionable  part, 
and  the  rule  in  such  case  is,  that  if  th£  bill  is  good  in  part, 
the  demurrer  must  be  overruled.  Story  on  Eq.  PL,  Sec.  443. 
The  bill  in  question  being  good  as  to  the  alleged  transac- 
tions between  the  appellant  and  Dutch  and  Geddes,  the 
demurrer  was  properly  overruled.  Therefore  the  decree 
will  be  affirmed. 
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1.  Contempt  of  Court— Requisites  of  the  Order.—  An  order  in  a 
proceeding  for  contempt  of  court  imposing  a  fine  and  imprisonment  is 
not  necessarily  void  because  it  fails  to  provide  to  whom  the  fine  shall 
be  paid. 

2.  Same— A nswer  of  Defendant  May  Be  Contradicted.— In  a  proceed- 
ing for  contempt  of  court  in  a  chancery  suit,  the  answer  of  the  defend- 
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ant  may  be  contradicted  and  disproved  by  the  adverse  party,  but  a 
different  rule  prevails  in  proceedings  for  contempt  of  court  in  suits  at 
law. 

8.  Same— Punishment,  When  Not  Excessive. — Where  a  receiver  of  a 
court,  necessarily  trusted  and  relied  upon,  was  found  guilty  of  permit- 
ting merchandise,  placed  in  his  hands  as  such  receiver. to  be  clandestinely 
taken  and  carried  away  by  his  employes  for  the  purpose  of  defrauding 
the  estate  and  its  creditors,  a  fine  of  $300  and  imprisonment  four 
months  in  the  county  jail  was  held  not  to  be  excessive. 

Proceedings  for  Contempt  of  Court.— Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbiudoe  Haxecy,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  March 
25, 1901.    Rehearing  denied. 

Myer  S.  Emrich,  attorney  for  plaintiff  in  error. 

Rosenthal,  Kurz  &  Hirschl,  attorneys  for  defendant  in 
error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

This  case  is  error  to  reverse  an  order  punishing  plaintiff 
in  error  for  contempt  of  court.  Aside  from  the  form  of  the 
order  committing  and  fining  plaintiff  in  error,  the  claim 
that  his  answer  purged  him  from  contempt,  and  that  the 
punishment  is  excessive,  only  questions  of  fact  are  pre- 
sented for  our  consideration.  We  will  consider  these  ques- 
tions in  the  order  stated. 

The  order  by  which  plaintiff   in  error  was   found  guilty 

of  contempt,  committed  to  jail   and    fined,  after  the  usual 

formal  recitals  of  the  hearing  and  his  failure  to  show  cause, 

proceeds  as  follows : 

"  The  premises  considered,  it  is  therefore  ordered  and 
adjudged  by  this  court  that  said  Harry  Oster  be  im- 
prisoned in  "the  common  jail  of  Cook  county,  Illinois,  for 
the  term  of  four  (i)  months  from  this  date,  unless  he  be 
sooner  discharged  by  due  process  of  law;  and  furthermore 
he  hereby  is  for  said  contempt  fined  in  the  sum  of  three 
hundred  dollars  ($300).  and  will  stand  committed  to  the 
common  jail  in  Cook  county,  Illinois,  until  said  fine  be 
paid,  unless  he  be  sooner  discharged  by  due  process  of  law, 
and  such  commitment  for  non-payment  of  said  fine  to  be 
not  concurrent  with  said  four  mbnths  in  prison,  but  to  com- 
mence when  such  four  months  cease." 
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Then  follows  an  order  to  the  sheriff  to  take  Oster  into 
custody  and  for  the  enforcement  of  the  court's  order. 

It  is  contended  that  the  order  is  erroneous  because  it  fails 
to  provide  to  whom  the  fine  should  be  paid,  and  certain  decis- 
ions of  this  court  hold  that  this  is  error.  Smith  v.  Tenney, 
62  111.  App.  576;  McDonald  v.  People,  86  Id.  558. 

In  the  Smith  case  it  was  held  cause  for  reversal,  but  in 
the  other  case  it  was  not.  At  the  time  these  cases  were 
decided,  though  presumably  decided  with  reference  to  the 
statute,  it  fails  to  appear  that  the  attention  of  the  court 
was  directed  to  paragraphs  269  and  270,  of  Chap.  122, 
Hurd's  Stat.  1899,  which  provide,  in  substance,  that  all 
fines  in  courts  of  record  shall,  when  collected,  be  paid  to 
the  county  superintendent  of  schools  of  the  county  wherein 
such  fines  have  been  imposed,  and  it  is  the  duty  of  the 
state's  attorney  of  such  county  to  enforce  the  collection  of 
such  fines  and  pay  them  over  to  the  county  superintendent. 
In  view  of  these  provisions  of  the  statute  we  think  our 
former  decisions,  while  laying  down  a  salutary  rule  as  to 
the  requirements  of  an  order  of  commitment  for  contempt, 
and  are  supported  by  the  authorities,  should  be  so  far  mod- 
ified that  it  should  not  be  held  reversible  error  in  a  case 
like  the  one  at  bar,  that  the  order  fails  to  designate  the 
person  to  whom  the  fine  should  be  paid.  The  statute  pro- 
viding where  fines  shall  go,  supplements  the  order  of  the 
court  and  makes  it  sufficientlv  definite  to  enable  Oster  to 
know  to  whom  to  pay  the  fine. 

The  claim  that  Oster's  answer  to  the  rule  to  show  cause, 
being  a  complete  denial  of  the  charges  made  against  him, 
purges  him  from  contempt,  is  not  tenable.  The  Welch 
case,  in  30  III.  App.  400,  and  the  Buck  case,  60  111.  105, 
which  are  cited  in  support  of  the  contention,  do  not  sustain 
it.  The  former  case  is  at  common  law,  and  recognizes  that 
a  different  rule  prevails  in  chancery.  The  latter  case  is  a 
chancery  case  and  holds  that  the  "  answer  may  be  contra- 
dicted and  disproved  by  the  adverse  party."  This  states 
the  rule  that  prevails  in  chancery.  Loven  v.  People,  158 
111.  166;  Crook  v.  People,  16  111.  536. 
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We  do  not  think  that  the  punishment  of  Oster,  under 
the  circumstances  shown  by  this  record,  can  be  said  to  be 
excessive.  He  was  the  receiver  of  the  court  and  necessarily 
trusted  and  relied  upon  by  the  court,  and  if  guilty,  as  is 
found  by  the  court,  of  permitting  to  be  taken  and  carried 
away  by  his  employes,  merchandise  placed  in  his  hands  as 
receiver,  for  the  purpose  of  depriving  the  estate  committed 
to  his  charge  of  said  merchandise  and  of  defrauding  said 
estate  and  its  creditors  thereof,  then  the  punishment  was 
merited. 

It  only  remains  to  consider  the  question  of  facts  as  to 
whether  the  evidence  shows  that  Oster  was  guilty,  as  found 
by  the  court. 

It  appears  that  one  Peter  Klein,  who  was  a  partner  of 
Martin  Winkler,  the  firm  name  being  Winkler  &  Klein, 
filed  his  bill  against  Winkler  for  an  accounting  and  the  ap- 
pointment of  a  receiver,  and  that  by  consent  of  the  partners 
the  plaintiff  in  error,  Oster,  was,  July  12,  1900,  appointed 
receiver  of  the  assets  of  the  firm,  directed  to  take  possession 
thereof  and  to  continue  the  conduct  of  the  firm  business  as 
theretofore  conducted  by  it,  in  the  ordinary  course  of  whole- 
sale notion  business,  at  a  compensation  of  $20  per  week, 
and  upon  a  bond  of  $40,000.  The  order  gave  him  full 
power  to  employ  all  such  help,  agents  and  attorneys  required 
as  necessary  to  aid  him  in  the  discharge  of  his  duties.  He 
proceeded  at  once  to  the  performance  of  his  duties  as  such 
receiver  and  among  other  help  employed  both  the  partners 
and  Morris  Winkler,  the  father  of  said  Martin  Winkler,  and 
allowed  the  partners  to  have  practical  charge  of  the  business, 
though  he  says  he  "generally  O-K'd  every  order  before  it  was 
filled.  *  *  *  O-K'd  all  the  orders."  After  the  first  week 
he  turned  over  the  keys  of  the  store  where  the  business  was 
conducted  to  said  Morris  Winkler,  except  upon  Saturday 
of  each  week,  when  said  Morris  did  not  work,  and  then  the 
keys  were  taken  by  Martin  Winkler,  one  of  the  partners. 
While  the  business  was  being  thus  conducted,  and  on,  to  wit, 
Sunday,  the  5th  day  of  August,  1900,  goods  to  the  value  of 
about  $800  were  clandestinely  taken,  under  the  direction  of 
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said  Peter  Klein,  from  the  store  where  Oster,  as  receiver, 
carried  on  business,  and  stored,  part  of  them  in  the  home  of 
one  Greenwald,  and  some  of  them  in  Klein's  house,  for  the 
purpose  of  secreting  them  and  depriving  the  firm  estate  of 
the  goods.  Oster  was  not  present  when  the  goods  were 
taken  from  the  store,  but  he  knew  that  they  were  to  be 
taken,  and  assented  thereto. 

Upon  the  hearing  of  a  rule  to  show  cause  against  Oster 
and  others,  why  they  should  not  be  attached  for  contempt 
of  court,  which  was  entered  pursuant  to  the  petition  of  cer- 
tain creditors,  Peter  Klein,  in  substance,  testified,  among 
other  things,  that  Oster,  some  ten  days  before  the  hearing 
and  some  time  before  the  goods  were  taken,  agreed  with 
Klein  that  in  order  to  protect  Martin  Winkler's  brother 
Albert,  who  was  a  creditor  of  the  firm,  he,  Oster,  would 
allow  $1,000  worth  of  the  firm  goods  to  be  removed  from 
the  store,  and  only  charge  Winkler's  brother  $200  therefor, 
and  that  it  was  pursuant  to  this  agreement  the  goods  in 
question  were  taken  from  the  store,  it  being  understood  at 
the  time  between  him,  Klein  and  Albert  Winkler,  that  if 
said  Klein  and  Winkler  and  Oster  should  thereafter  form  a 
partnership,  negotiations  as  to  which  were  then  pending 
between  Winkler,  Klein  and  Oster,  though  not  to  be  closed 
unless  a  settlement  with  the  partnership  creditors  of  Wink- 
ler and  Klein  should  be  accomplished  at  fifty  cents  on  the 
dollar,  then  the  goods  should  be  taken  back  into  the  store 
again  after  the  partnership  should  be  formed. 

Albert  Winkler,  the  brother  of  Martin  Winkler  and  the 
man  to  be  mainlv  benefited,  testified  in  substance  that  he 
was  present  when  the  agreement  testified  to  by  Klein  was 
made  with  Oster;  that  he  was  willing  to  make  the  agree- 
ment; and  when  asked  the  question,  u  You  accepted  his 
offer?"  answered,  u  Yes,  I  did  not  say  either  yes  or  no. 
Nothing  at  all."  He  also  testified  that  he  talked  with  Oster 
about  it  at  another  time. 

Martin  Winkler,  the  partner  of  Klein,  testified  that  Klein 
told  of  the  agreement,  as  he  knew  it,  but  says  he  "  was  not 
present  when  the  agreement  was  made  with  them  and  Mr. 
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Oster.  I  had  absolutely  no  knowledge  of  that  whatever. 
This  was  when  the  agreement  was  made  to  take  the  goods 
away.  I  did  not  know  that  $1,000  worth  of  goods  were 
going  to  be  given  for  $200;  learned  it  afterward  ; "  that  he 
didn't  have  anything  to  say  about  it;  that" Mr.  Klein  and  Mr. 
Oster  made  the  agreement.  I  didn't  take  any  of  the  goods 
out  after  that.  It  was  before  this  that  the  goods  were  being 
taken  out."  Klein  testifies  that  only  he,  Oster  and  Albert 
Winkler  were  present  when  the  agreement  was  made. 

Oster,  both  in  his  answer  to  the  rule  to  show  cause  and 
in  his  testimony,  testified  that  he  made  no  such  agreement 
as  that  stated  by  the  other  witnesses,  and  denies  all  knowl- 
edge that  the  goods  were  to  be  taken  out,  or  that  he  gave 
anv  assent  thereto,  but  does  admit  that  there  were  negotia- 
tions  with  regard  to  a  partnership  between  him,  Winkler 
and  Klein;  that  he  went  so  far  as  to  secure  the  consent  of 
his  brother-in-law  and  brother,  out  of  friendship  for  him.  to 
indorse  notes  to  the  amount  of  $10,000  to  enable  Winkler 
&  Klein  to  make  a  settlement  with  their  creditors  prelimi- 
nary to  such  partnership,  and  that  Martin  Winkler  and 
Peter  Klein  had  talked  to  him  after  his  appointment  as 
receiver,  and  some  two  or  three  weeks  before  the  hearing, 
about  securing  some  goods  to  protect  themselves,  and  that 
he  said  to  them,  u  they  should  not  attempt  to  do  such  a 
thing.  I  advised  them  not  to  do  any  such  things.  *  *  * 
I  gave  them  to  understand  that  I  did  not  think  they  could 
do  anything  of  that  sort;  they  should  not  do  it."  He  also 
says  that  he  said  to  them,  "  Don't  do  any  such  things  of 
that  sort.  You  can  not  do  any  such  things."  He  also 
admitted  that  he  told  Albert  Winkler,  when  spoken  to  by 
the  latter  in  regard  to  his  claim,  that  "  he  should  not  lose 
the  money." 

Notwithstanding  Oster  admits  that  Winkler  and  Klein 
had  talked  with  him  as  above  stated  about  taking  goods  to 
protect  themselves,  he  permitted  Winkler's  father  to  carry 
the  kevs  of  the  store  all  the  time  that  Martin  Winkler 
did  not  carry  them,  which  was  Saturday  and  sometimes 
Sunday. 
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We  think,  in  view  of  the  evidence  of  the  two  Winklers 
and  Klein  and  the  admissions  of  Oster  in  his  testimony  as 
above  set  out,  notwithstanding  the  denials  of  his  sworn 
answer,  the  chancellor  was  justified  in  finding  that  Oster 
made  the  agreement  testified  to  by  Klein  and  assented  to 
the  taking  of  the  goods  from  the  store  for  the  purpose  of 
depriving  the  estate  of  Winkler  &  Klein  and  their  creditors 
thereof. 

We  deem  it  unnecessary  to  consider  the  point  made  by 
counsel  for  plaintiff  in  error,  that  the  chancellor  erred  in 
denying  Oster  an  appeal,  because  he  has  had  every  benefit 
under  this  writ  of  error  that  he  could  have  had  by  appeal. 

The  order  of  the  Circuit  Court  is  affirmed. 
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1.  Res  Adjudicata — A  Decision  on  a  Writ  of  Error  by  Pari  of  the 
Defendants,  When  Not,  as  to  a  Decision  on  a  Writ  by  the  Other  Defend- 
ants, etc — Proceedings  under  a  writ  of  error  by  a  part  of  the  defendants 
in  a  foreclosure  proceeding  to  review  an  order  allowing  certain  claims 
and  disallowing  others  for  expenditures  by  the  receiver  and  not  bring- 
ing up  for  review  the  final  decree,  can  not  be  considered  as  res  adjudi- 
cata to  a  writ  of  error  afterward  prosecuted  by  other  defendants  to 
review  the  final  decree  in  the  same  cause. 

2.  Attorney's  Fees— In  Foreclosure  Suits,  in  the  Absence  of  a  Con- 
tract.— In  the  absence  of  a  statutory  provision,  the  entire  matter  of 
decreeing  an  allowance  of  any  sum  as  solicitor's  fees  in  a  foreclosure 
proceeding  to  be  allowed  and  paid  out  of  the  proceeds  of  the  sale,  rests 
solely  upon  contract,  and  in  the  absence  of  a  contract  no  such  allow- 
ance  can  be  made. 

3.  Chancery  Practice — Objections  by  Parties  Not  Appearing  Before 
the  Master,  and  Objecting  to  His  Report. — The  fact  that  a  party  defend- 
ant in  a  foreclosure  proceeding  did  not  appear  before  the  master  and 
object  to  the  report  does  not  operate  to  preclude  him  from  insisting,  in 
the  Appellate  Court,  that  the  decree  is  not  supported  by  the  allegations 
of  the  bill  of  complaint. 

Bill  of  Foreclosn  re.— Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.    Heard  in  this  court 
at  the  October  term,  1900.    Reversed  in  part  and  remanded.     Opinion 
filed  March  25, 1901. 
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Statement. — Defendant  in  error  filed  his  bill  of  complaint 
against  plaintiff  in  error  and  others  to  foreclose  a  trust  deed 
upon  real  property  in  Cook  county.  The  defendants, 
including  plaintiff  in  error,  were  all  defaulted  and  the  bill 
was  taken  pro  confesso.  A  reference  was  ordered  to  a  mas- 
ter in  chancery  to  take  proofs  and  report.  The  trust  deed 
provided  that  in  the  event  of  a  sale  of  the  mortgaged  prem- 
ises upon  a  foreclosure,  there  should  be  paid  out  of  the  pro- 
ceeds of  such  sale,  inter  alia,  $100  attorney's  and  solicitor's 
fees. 

By  another  provision  of  the  trust  deed  it  is  covenanted 
that  "  said  grantor  shall  pay  all  costs  and  attorney's  fees 
incurred  or  paid  by  said  grantee,  or  the  holder  or  holders 
of  said  note,  in  any  suit  in  which  either  of  them  may  be 
plaintiff  or  defendant,  by  reason  of  being  a  party  to  said 
trust  deed,  or  a  holder  of  said  note,  and  that  the  same  shall 
be  a  lien  on  said  premises,  and  may  be  included  in  any 
decree  ordering  the  sale  of  said  premises,  and  taken  out  of 
the  proceeds  of  any  sale  thereof."  Evidence  was  presented 
before  the  master  to  show  that  a  reasonable  allowance  for 
solicitor's  fees  in  this  suit,  i.  £.,  the  foreclosure  suit,  would 
be  $500.  No  evidence  was  offered  to  show  that  any  costs 
or  attorney's  fees  were  incurred  or  paid  by  defendant  in 
error  in  anv  suit  other  than  this  foreclosure  suit.  The  bill 
of  complaint  does  not  contain  any  allegation  of  any  costs 
or  attorney's  fees  incurred  or  paid  by  defendant  in  error  in 
anv  other  suit. 

Upon  the  coming  in  of  the  master's  report  the  chancel- 
lor entered  a  decree  bv  which  it  was  ordered,  inter  ah'a, 
that  from  the  proceeds  of  the  sale  the  sum  of  $500  should 
be  paid  as  solicitor's  fees. 

The  record  first  filed  in  this  court  in  this  proceeding  was 
prepared-  as  directed  per  praecipe  and  does  not  show  the 
reference  to  a  master  in  chancery  nor  his  report  of  evi- 
dence heard.  An  order  entered  in  the  cause  here,  permitted 
the  records  heretofore  filed  upon  review  of  another  brand) 
of  the  same  suit,  to  be  filed  as  part  of  the  record  in  this 
cause.    The  former  record  was  of  an    order  disposing  of 
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funds  in  the  hands  of  a  receiver  appointed  in  the  cause. 
The  writ  of  error  then  prosecuted  brought  up  for  review- 
only  the  one  order,  viz.,  an  order  allowing  certain  and  dis- 
allowing other  claims  of  expenditure  by  the  receiver;  it 
did  not  bring  up  for  review  the  final  decree  in  the  foreclos- 
ure proceeding.     Atwood  v.  Knowlson,  9L  111.  App.  265. 

The  writ  of  error  now  prosecuted  brings  for  review  the 
final  decree  in  the  foreclosure  suit  and  seeks  a  reversal  of 
that  part  only  which  ordered  the  payment  of  $500  out  of 
the  proceeds  of  the  sale  for  attorney's  and  solicitor's  fees. 

John  C.  Wilson  and  Grant  Foreman,  attorneys  for 
plaintiff  in  error. 

Geo.  W.  Brown  and  Edward  F.  Gorton,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  is  urged  by  counsel  for  defendant  in  error  that  this 
writ  of  error  will  not  lie  to  review  the  decree  in  question, 
because  a  former  writ  of  error  was  prosecuted  in  this  court 
to  review  a  part  of  the  proceedings  in  the  same  cause. 

Without  reference  to  the  lack  of  a  plea  of  res  adjudicata 
to  this  writ  of  error  and  treating  the  question  as  if  properly 
presented  by  plea  or  appropriate  motion,  it  is  apparent  that 
the  contention  is  not  tenable.  The  defendant  in  error  here 
was  not  a  party  to  the  writ  of  error  first  sued  out.  It  was 
prosecuted  to  review  only  an  order  of  the  court  disposing 
of  certain  funds  collected  by  a  receiver  appointed  in  the 
suit,  and  upon  that  writ  of  error  as  between  the  parties 
thereto,  viz.,  plaintiff  in  error  and  the  receiver,  the  question 
now  presented  could  not  have  been  raised  or  determined. 

We  have,  then,  only  to  inquire  as  to  the  propriety  of  that 
part  of  the  final  decree  which  is  now  attacked,  viz.,  the 
allowance  of  $500'as  solicitor's  fees. 

The  order  can  not  be  justified  under  the  general  provis- 
ion of  the  trust  deed  for  payment  by  the  grantor,  plaintiff 
in  error,  of  all  costs  and  attorney's" fees  incurred  or  paid  by 
the  grantee,  defendant  in  error,  in  any  suit  in  which  he  has 
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been  plaintiff  or  defendant  by  reason  of  being  a  party  to 
the  trust  deed  or  holder  of  the  note,  for  it  is  apparent  that 
this  provision  has  relevancy  only  to  suits  other  than  a  suit 
to  foreclose  the  mortgage,  the  solicitor's  fees  in  the  latter, 
i.  e.,  the  foreclosure  suit,  being  specifically  provided  for 
elsewhere  in  the  trust  deed.  There  is  no  evidence  to  show- 
that  defendant  in  error  has  paid  or  incurred  any  liability 
for  attorney's  fees  in  any  suit  other  than  in  this  foreclosure 
suit.  And,  disregarding  the  evidence,  the  question  is  set- 
tled by  the  lack  of  any  allegation  in  the  bill  of  complaint 
that  defendant  in  error  has  paid  or  incurred  any  sum  what- 
ever for  such  attorney's  fees.  If  the  decree  be  treated  as 
resting  upon  this  provision  of  the  trust  deed,  it  would  lack 
support  in  any  allegation  of  the  bill  of  complaint.  There- 
fore we  must  regard  the  decree  allowing  solicitor's  fees  as 
based  upon  the  provision  of  the  trust  deed  that  solicitor's 
fees  for  the  foreclosure  proceeding  be  paid  out  of  the  pro- 
ceeds of  a  sale  in  case  of  foreclosure.  But  this  provision  is 
limited  to  the  sum  of  $100. 

In  the  absence  of  statutory  provision,  the  entire  matter 
of  decreeing  an  allowance  of  any  sum  as  attorney's  or  solic- 
itor's fees  in  the  foreclosure  proceeding,  to  be  paid  out  of 
the  proceeds  of  foreclosure  sale,  rests  solely  upon  contract. 
In  the  absence  of  any  contract  for  such  allowance,  it  could 
not  be  made.  2  Jones  on  Mortgages  (2d  Ed.),  1606;  Con- 
stant v.  Matteson,  22  111.  546;  Eimer  v.  Eimer,  47  III.  373; 
Cornwell  v.  McCowan,  53  111.  363;  Hutchinson  v.  Hutchin- 
son, 152  111.  347;  Stover  v.  Johnnycake,  9  Kan.  367. 

Here  there  is  in  the  contract  of  the  parties,  as  expressed 
in  the  trust  deed,  a  provision  that  solicitor's  fees  in  a  pro- 
ceeding to  foreclose  .the  trust  deed  may  be  allowed  and 
ordered  paid  out  of  the  proceeds  of  a  sale,  to  the  extent  of 
one  hundred  dollars.  There  is  no  provision  for  an  allow- 
ance of  any  greater  sum.  Therefore  the  decree  can  not  be 
sustained  in  so  far  as  jt  allows  the  sum  of  $500  as  solicitor's 
fees  and  orders  the  same  to  be  paid  out  of  the  proceeds  of 
the  foreclosure  sale. 

The  fact  that  plaintiff  in  error  did  not  appear  before  the 
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master  and  object  to  the  report,  does  not  operate  to  pre- 
clude him  from  now  insisting  that  the  decree  is  not  sup- 
ported by  the  allegations  of  the  bill  of  complaint  Gault 
v.  Hoagland,  25  III.  266;  Martin  v.  Hargardine,  46  111.  322; 
Hannas  v.  Hannas,  110  111.  53. 

The  decree  is  reversed  in  so  far  as  it  orders  the  payment 
of  $500  as  solicitor's  fees,  and  the  cause  is  remanded.  Re- 
versed in  part  and  remanded. 
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Board  of  Trade  et  ah  v.  Frank  D.  Riordan. 

1.  Board  of  Trade— Disciplining  of  Members.— The  right  of  the 
Board  of  Trade  to  discipline  its  members,  under  by-laws  which  infringe 
no  public  policy  or  rule  of  law,  and  are  not  unreasonable,  will  not  be 
interfered  with  by  the  courts,  but  the  board  will  be  left  to  enforce  its 
own  regulations  in  the  manner  it  may  have  adopted  for  its  own  govern- 
ment and  methods  of  discipline. 

2.  Same— Disciplinary  By-laws  Must  be  Reasonable.— The  by-laws  of 
the  Board  of  Trade  under  which  a  member  is  to  be  disciplined  must  be 
reasonable  and  consistent  with  public  policy,  and  it  can  not  be  assumed 
in  advance,  that  his  trial  will  not  be  a  fair  one. 

3.  Same — Right  to  Try  Its  Own  Members.— When  a  charge  of  violat- 
ing its  by-laws  is  preferred  against  a  member  of  the  Board  of  Trade,  the 
question  of  his  innocence  or  guilt  must  be  determined  by  the  board 
under  its  by-laws. 

4.  Same — When  the  Courts  Will  Not  Interfere. — When  a  by-law  of 
the  Board  of  Trade  under  which  a  member  is  about  to  be  tried  is  reason- 
able and  consonant  with  public  policy,  courts  will  not  inquire  as  to  the 
regularity  of  the  proposed  proceedings:  but  if  the  board  fails  to  conduct 
the  investigation  in  accordance  with  its  charter  and  by-laws,  the  mem- 
ber on  trial  will  not  be  bound  by  its  judgment. 

5.  Same—  Wliere  Property  Rights  Are  Involved. — Where  the  prop- 
erty rights  of  the  member  are  involved,  courts  have  power  to  so  far 
supervise  the  action  of  the  board  as  to  determine  whether  it  has  pro- 
ceeded according  to  the  rules  and  regulations  provided  for  such  action, 
and  if  it  has  failed  in  any  substantial  manner,  to  correct  abuses  result- 
ing therefrom. 

6.  Chancery  Practice—  Verification  of  Bills.  —The  necessary  all  c?ga- 
tions  of  a  bill  for  an  injunction  must  be  verified,  positively;  verification 
upon  information  and  belief  will  not  suffice. 

7.  Same— An  Insufficient  Verification. — A  verification  in  the  words 
and  figures  following — 
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"  State  of  Ilijnois,  ) 
County  of  Cook,    f 

F.  D.  R-,  being  first  duly  sworn,  says  that  he  is  the  complainant  in 
the  foregoing  bill  of  complaint;  that  he  has  read  the  same,  and  knows 
the  contents  thereof;  that  the  allegations  therein  contained,  so  far  as 
they  relate  to  his  own  acts,  are  true,  and  so  far  as  they  relate  to  the  acts 
of  others  he  believes  to  be  true,'^— is  held  to  be  insufficient. 

8.  Injunctions— On  Ex  Parte  Applications,  Without  Notice,—  The 
mere  statement  of  a  conclusion  in  a  bill  for  an  injunction,  without  a 
statement  of  the  facts  to  warrant  such  conclusion,  is  not  sufficient  to 
warrant  an  order  for  an  injunction  without  notice. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Reversed.  Opinion  filed  March  25, 
1901. 

Henry  S.  Robbins,  attorney  for  appellants. 

Kern,  Fullen  &  Bkown,  attorneys  for  appellee;  Frank 
Lynch,  of  counsel. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

Two  separate  appeals  from  different  interlocutory  orders 
in  the  same  cause,  granting  temporary  injunctions  upon 
bill  of  complaint  and  supplemental  bill,  have  been  consoli- 
dated for  hearing  in  this  court,  and  this  opinion  will  present 
the  grounds  for  the  order  entered  by  this  court  disposing 
of  each  of  said  appeals. 

The  appellee,  complainant  below,  is  a  member  of  the 
Board  of  Trade  of  the  city  of  Chicago.  Eighteen  of  the 
individual  appellants  constitute  its  board  of  directors,  and 
the  other  seven  constitute  a  special  committee  claiming  to 
be  appointed  under  its  rules.  The  Cleveland  Telegraph 
Company,  another  defendant,  has  joined  in  the  appeal. 
The  Western  Union  Telegraph  Company  and  the  Postal 
Telegraph  Cable  Company,  also  defendants,  have  not  ap- 
pealed. 

The  bill  of  complaint  of  appellee,  upon  presentation  of 
which  the  first  of  the  interlocutory  orders  in  question  was 
entered,  contains  the  following  allegations: 

That  appellee  is  a  member  of  the  board  and  a  commission 
merchant  with  a  lucrative  business  and  a  number  of  cus- 
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tomers;  that  the  Board  of  Trade  is  an  association  organized 

under  a  special  act  of  the  legislature,  with  power  to  make 

such  rules,  regulations  and  by-laws,  from  time   to  time,  as 

they  may  think  proper  or  necessary  for  the  government  of 

the  corporation,  not  contrary  to  the  laws  of  the  land,  but 

without  powers  other  than  those  specified  in  its  charter, 

or  such  as  are  usual  in  the  management  of  boards  of  trade; 

that  appellee  became  a  member  of  said  board  by  a  vote  of 

the  duly  constituted  authorities  thereof,  and  in  doing  so  was 

required  by  its  rules  to  agree  to  abide  by  such  rules  and  all 

amendments  thereto,  and  that  appellee  has  since,   at  all 

times,  complied  with  its  rules,  by-laws  and  regulations;  that 

its  board  of  directors  consists  of  eighteen  of  the  above 

named  appellants,  of  whom  appellant  Warren  is  also  its 

president;  that  on  the  6th  day  of  December,  1900,  appellee 

received  the  following  notice,  signed  by  the  secretary  of 

the  Board  of  Trade : 

"  Chicago,  Dec.  6,  1900. 
Mr.  Frank  D.  Riordan  : 

Notice  is  hereby  served  upon  you  that  John  Hill,  Jr.,  has 
made  a  charge  against  you  to  the  board  of  directors  of  the 
Board  of  Trade  of  the  city  of  Chicago,  a  copy  of  which 
charge  is  hereto  attached.  Said  board  of  directors  will 
meet  in  their  rooms  on  Tuesday  next,  the  11th  inst.,  at  3 
o'clock  p.  m.,  for  an  examination  of  said  charge,  which  will 
be  taken  up  in  the  regular  order  of  business." 

To  which  was  attached  a  copy  of  the  charge,  charging 
appellee,  as  a  member  of  said  Board  of  Trade,  with  unmer- 
cantile  conduct  under  the  provisions  of  section  8  of  rule  IV 
of  its  rules  upon  the  following  grounds: 

"  First :  In  that  the  said  Frank  D.  Riordan  did,  on, 
about  or  prior  to  the  20th  day  of  October,  1900,  knowingly 
execute  or  cause  to  be  executed  an  order  or  orders  for 
the  account  of  the  Central  Stock  and  Grain  Exchange,  a 
corporation  engaged  in  the  business  of  dealing  in  differ- 
ences of  the  fluctuations  in  the  market  price  of  com- 
modities without  a  bona  fide  purchase  and  sale  of  property 
for  actual  delivery. 

"  Second  :  In  that  the  said  Frank  D.  Riordan  did,  on, 
about  or  prior  to  the  20th  day  of  October,  1900,  knowingly 
execute  or  cause  to  be  executed  an  order  or  orders  for  the 
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account  of  one  or  more  of  the  officers  or  employes  of  the 
Central  Stock  and  Grain  Exchange,  a  corporation  engaged 
in  the  business  of  dealing  in  the  differences  of  the  fluctua- 
tions in  the  market  price  of  commodities  without  a  bona 
fide  purchase  and  sale  of  property  for  actual  delivery." 

That  appellee  believes  that  said  proceedings  are  the  result 
of  a  conspiracy  on  the  part  of  said  Warren,  Hill,  and  said 
other  defendants,  to  expel  him  from  membership  in  the 
board,  wrongfully,  illegally  and  unjustly,  and  for  the  pur- 
pose of  furthering  the  private  interests  of  said  Hill,  War- 
ren, and  other  directors. 

That  ♦appellee  believes  that  said  Warren  and  Hill  are 
inspired  by  a  desire  to  have  appellee  so  expelled  because  he 
was  instrumental  in  preventing  the  said  Warren,  Hill,  and 
said  directors  from  reaping  large  rewards  through  the 
organization  of  the  Cleveland  Telegraph  Company,  a  cor- 
poration engaged  in  gathering  and  disseminating  the  mar- 
ket quotations  of  the  Board,  of  Trade;  that  said  appellee 
believes  that  the  reason  for  said  conspiracy  was,  that  at  a 
meeting  called  by  Mr.  Warren  of  certain  members  of  the 
Board  of  Trade,  to  confer  upon  matters  pertaining  to  the 
welfare  of  the  board  and  its  attitude  toward  bucket-shops, 
appellee  defeated  an  attempt  of  the  said  Warren  to  induce 
those  present  to  become  customers  of  the  Cleveland  Tele- 
graph Company  for  these  market  quotations,  in  lieu  of  the 
Western  Union  Telegraph  Company,  and  that  appellee 
believes  that  said  Warren  is  financiallv  interested  in  said 
telegraph  company,  and  that,  at  that  time,  Warren  and 
Hill  conspired — together  with  said  directors  or  a  majority 
thereof — to  expel  appellee. 

That  appellee  believes  that  said  Warren,  with  Henry  S. 
Bobbins,  attempted  to  sell  the  Cleveland  Telegraph  Com- 
pany for  a  large  sum  of  money,  and  believes  that  such  a 
sale,  if  consummated,  would  have  enabled  Warren  and 
Bobbins  to  realize  a  large  profit,  and  believes  that  Warren, 
having  been  unsuccessful  in  said  negotiation,  charges  the 
failure  of  said  negotiation  to  appellee,  and  believes  that  said 
Warren,  Hill  and  Bobbins,  with  the  board  of  directors,  are 
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now  endeavoring  to  wrongfully  deprive  appellee  of  his 
membership  in  said  board. 

That  at  the  trial  of  a  case  entitled  Central  Stock  and 
Grain  Exchange  against  the  Board  of  Trade,  in  the  Circuit 
Court  of  Cook  County,  Illinois,  the  appellee  was  compelled 
to  testify  as  a  witness,  and  that  appellee  believes  that  the 
officers  and  directors  of  said  Board  of  Trade  became  incensed 
thereat  and  threatened  to  prefer  charges  against  appellee 
and  cause  the  board  to  expel  him,  and  also  threatened  to 
prevent  appellee  from  receiving  the  market  quotations 
through  either  of  said  telegraph  companies  or  any  other 

9 

source,  whether  appellee  was  guilty  of  the  charges  preferred 
against  him  or  not. 

That  appellee  believes  that  said  charge  made  against 
him  is  in  furtherance  of  said  conspiracy  and  is  for  the  pur- 
pose, not  of  ascertaining  whether  said  charges  are  true  or 
not,  but  of  furnishing  an  opportunity  to  expel  appellee 
from  said  board;  and  that  said  charges  are  false  and  with- 
out foundation;  that  appellee  believes  that  said  Warren, 
Hill,  and  divers  members  of  the  Board  of  Trade  have 
threatened  that  appellee  would  be  expelled,  whether  guilty 
of  unmercantile  conduct  or  not. 

That  by  reason  of  the  aforesaid  threats  and  statements 
appellee  believes  that  he  will  be  unable  to  secure  a  fair  trial 
before  said  board  of  directors,  and  that  it  will  arbitrarily 
and  without  any  just  grounds  convict  and  expel  him. 

That  the  rule  of  the  board  under  which  such  charge  is 
lodged  against  appellee  is  as  follows : 

"  Any  member  of  the  association  who  shall  be  interested 
or  associated  in  business  with,  or  who  shall  act  as  the  rep- 
resentative of,  or  who  shall  knowingly  execute  any  order 
or  orders  for  the  account  of  any  organization,  firm  or 
individual  engaged  in  the  business  of  dealing  in  differences 
on  the  fluctuations  in  the  market  price  of  any  commodity 
— without  a  bona  fide  purchase  and  sale  of  that  property 
for  actual  delivery — shall  be  deemed  guilty  of  unmercantile 
conduct,  which  renders  him  unworthy  to  be  a  member  of 
the  association;  and  upon  complaint  to  and  '  conviction 
thereof  by  the  board  of  directors  he  shall  be  expelled  from 
membership  in  this  association." 
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That  appellee  believes  that  the  Board  of  Trade,  its  offi- 
cers and  directors,  have  placed  a  construction  upon  said  sec- 
tion which  is  contrary  to  law  and  in  restraint  of  trade,  and 
also  believes  that  they  will  construe  said  section  as  for- 
bidding appellee  to  deal  with  any  organization,  firm  or 
individual  engaged  in  the  business  of  dealing  in  differences 
in  fluctuations  in  the  market  price  of  any  commodity, 
without  regard  to  whether  his  orders  involve  a  bona  fide 
purchase  and  sale  of  property  for  actual  delivery;  that 
appellee  has  executed  orders  for  the  Central  Stock  and 
Grain  Exchange,  but  that  all  such  orders  have  been  exe- 
cuted by  him  according  to  the  rules  of  the  Board  of  Trade, 
and  with  a  bona  fide  purchase  and  sale  of  property  for  actual 
delivery;  that  appellee  believes  that  the  Board  of  Trade 
will  not  allow  him  to  defend  such  charge  by  showing  that 

all  orders  executed  by  him  for  said  Central  Grain  Exchange 
were  bona  fide  purchases  and  sales  of  property  for  actual 

delivery,  but  will  adhere  to,  and  adopt  in  the  trial  of  appel- 
lee, the  construction  previously  put  upon  said  rule;  and 
that  the  board  is  without  power  to  so  discriminate  between 
persons  with  whom  appellee  may  execute  orders  when  such 
orders  are  executed  according  to  the  rules  of  the  board  and 
with  a  bona  fide  purchase  and  sale  of  property  for  actual 
delivery;  that  appellee  believes  the  sole  ground  of  said 
charges  against  him  is  that  he  executed  orders  for  the  Cen- 
tral Stock  and  Grain  Exchange  without  regard  to  whether 
they  were  executed  in  accordance  with  the  rules  of  said 
Board  of  Trade. 

That  appellee  is  now  receiving  market  quotations  of  the 
Board  of  Trade  from  the  Cleveland  Telegraph  Company; 
that  said  quotations  are  coupled  with  a  public  interest,  and 
he  is  entitled  to  them  on  the  same  terras  as  any  other  per- 
son, and  that  he  believes  that  said  Board  of  Trade  and  its 
directors  are  endeavoring  to  deprive  him  of  said  quotations, 
and  will  do  so  unless  the  Cleveland  Telegraph  Company  is 
enjoined  from  cutting  them  off. 

That  appellee  believes  the  Board  of  Trade  is  about  to 
make  some  arrangement  with  the  Western  Union  and  the 
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Postal  Telegraph  Cable  companies  by  which  they  will  be 
allowed  to  gather  and  disseminata  the  quotations,  and  that 
appellee  believes  the  Board  of  Trade  threatens  to  deprive 
him  of  the  right  to  receive  them  from  said  two  telegraph 
companies,  and  will  cut  off  his  quotations  unless  said  two 
telegraph  companies  are  enjoined. 

The  bill  prays  that  the  defendants  be  enjoined  from  hear- 
ing or  determining  any  charge  against  appellee  under  sec- 
tion 8  of  rule  IV,  and  from  doing  anything  under  said  notice 
that  will  deprive  him  of  his  membership,  or  interfere  with 
his  receiving  the  said  market  quotations  as  theretofore  sup- 
plied to  him,  and  from  interfering  with  any  telegraph  com- 
panies furnishing  him  said  quotations,  and  from  making  any 
agreement  which  will  prevent  him  from  receiving  the  same. 

The  affidavit,  by  which  the  bill  of  complaint  is  verified, 
is  as  follows : 

"  State  of  Illinois,  ) 
County  of  Cook,    j    ss' 

Frank  D.  Riordan,  being  first 
duly  sworn,  says  that  he  is  the  complainant  in  the  fore- 
going bill  of  complaint;  that  he  has  read  the  same  and 
knows  the  contents  thereof;  that  the  allegations  therein 
contained,  so  far  as  they  relate  to  his  own  acts,  are  true, 
and  so  far  as  they  relate  to  the  acts  of  others  he  believes  to 
be  true." 

Appellant  has  not  presented  in  its  abstract  of  the  record 
the  order  appealed  from,  except  in  this  form  :  "  Order  that 
injunction  issue  as  prayed  in  the  bill."  "We  therefore 
assume  that  the  order  in  question  is  precisely  the  order  set 
forth  in  the  prayer  of  the  bill.  This  order  consists  of  two 
distinct  parts:  first,  an  order  which  in  effect  restrains  the 
Board  of  Trade  from  disciplining  its  member,  the  appellee, 
and  secondlv,  an  order  which  restrains  the  Board  of  Trade 
and  the  Cleveland  Telegraph  Company,  appellants,  together 
with  the  Western  Union  Telegraph  Company  and  the 
Postal  Telegraph  Cable  Company,  defendants  below,  not 
appealing,  from  hindering  or  preventing  appellee  from 
receiving  the  market  quotations  of  the  Board  of  Trade. 

We  are  of  opinion  that  the  first  part  of  the  order,  viz.,  that 
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part  which  restrains  the  Board  of  Trade  from  disciplining 
appellee,  its  member,  for  alleged  infraction  of  its  rules, 
is  not  warranted  by  the  allegations  of  the  bill  and  the  law, 
and  can  not  be  permitted  to  stand.  Fisher  v.  The  Board  of 
Trade,  80  111.  85;  Baxter  v.  The  Board  of  Trade,  83  111.  146; 
Sturges  v.  The  Board  of  Trade,  86  111.  441;  Pitcher  v.  The 
Board  of  Trade,  121  111.  412;  Ryan  v.  Cudahy,  157  111.  108; 
Board  of  Trade  v.  Nelson,  162  111.  431;  Green  v.  The  Board 
of  Trade,  174  111.  585. 

In  the  Baxter  case  the  expelled  member  sought  relief  at 
law  by  mandamus,  and  then  filed  his  bill  in  chancery  to 
restrain  action  of  the  board  pending  the  determination  at 
law.  In  the  chancery  suit  the  court  merely  went  to  the 
extent  of  holding  that  where  a  member  of  such  an  associa- 
tion as  the  Board  of  Trade,  the  appellant,  has  been  expelled 
from  membership,  the  validity  of  the  proceeding  by  which 
he  was  expelled  must  be  tried.at  law,  and  that  equity  will 
not  intervene  in  such  case  by  injunction  to  restore  him  to  his 
membership,  even  although  a  property  interest  is  involved, 
in  that  the  membership  was  a  source  of  profit.  The  control- 
ling: announcement  of  this  decision  seems  to  be  that  the 
court  of  equity  would  not  afford  affirmative  relief  by  writ 
of  injunction  by  ordering  the  expelled  member  restored  to 
his  membership. 

In  the  Sturges  case  the  doctrine  of  the  Baxter  case  was 
approved  and  extended  in  its  application  to  a  case  where 
the  member  had  not  been  expelled,  but  was  threatened  with 
expulsion.  The  bill  of  complaint  in  that  case  presented 
facts  very  like  to  the  facts  here  alleged,  viz.,  proceedings, 
charged  to  be  irregular,  by  which  the  complainant  was  about 
to  be  expelled  from  the  board,  in  violation  of  the  regula- 
tions of  the  board;  hostility  of  president  and  directors  of 
the  board  toward  the  complainant;  and  the  intention  to 
expel  him  irrespective  of  his  guilt  of  the  charges  brought 
against  him.  The  court  merely  cited  the  Baxter  case  as 
applying  and  governing;  held,  that  no  case  was  presented 
for  the  intervention  of  a  court  of  equity,  and  said,  referring 
to  the  Baxter  case : 
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"  It  is  there  shown  that  even  if  a  member  mav  resort  to 
the  courts  for  a  remedy  in  such  cases,  he  must  go  to  a  court 
of  law." 

In  the  Pitcher  case  the  appeal  was  disposed  of  upon  the 
ground  that  the  expulsion  there  was  in  the  main  regular, 
and  that  the  minor  irregularities  complained  of  "  were 
waived  by  the  appearance  of  the  member  before  the  board 
of  directors  and  the  submission  of  his  case  for  trial  by  them, 
without  objection,  either  to  the  manner  in  which  that  body 
was  constituted  or  to  the  mode  of  proceeding."  The  court 
did  not  pass  upon  the  general  proposition  that  the  doctrine 
of  the  Baxter  case  controlled,  and  that  a  court  of  equity 
would  not  undertake  relief  in  such  case,  but  would  relegate 
the  member  complaining  to  his  relief  at  law. 

In  the  case  of  Ryan  v.  Cudahy,  no  question  of  expulsion 
from  membership  of  an  association  was  involved,  and  the 
court  said : 

"  We  have  no  intention  by  anything  herein  said,  to  inter- 
fere with  the  disciplinary  power  of  the  board  over  its 
members." 

In  the  Nelson  case  the  proceeding  was  by  mandamus, 
and  the  scope  and  power  of  a  court  of  equity  in  like  cases 
was  not  considered  except  so  far  as  stated  by  the  court  that 
"  the  court  has  repeatedly  refused  to  interfere  with  the  dis- 
ciplinary powers  of  this  board,  in  equity  as  well  as  at  law." 

The  Green  case,  however,  which  is  the  latest  decision  of 
the  court,  and  in  the  facts  presented  is  somewhat  like  to  the 
case  now  under  consideration,  is,  we  think,  in  point  and  con- 
trolling. There,  as  here,  the  member  filed  his  bill  to  enjoin 
'the  board  from  trying  him  for  an  alleged  violation  of  its 
■by-laws.  The  bill  charged  in  that  case,  as  here,  that  the 
proceedings  were  irregular,  and  that  the  complainant  would 
suffer  irreparable  injury  in  his  property  rights  of  great 
value,  if  the  board  be  permitted  to  proceed  with  its  con- 
templated expulsion.  Among  other  irregularities  alleged 
in  the  procedure  of  the  trial  of  the  member  by  the  board, 
was  the  denial  of  right  to  hire  professional  counsel.  The 
court  held  that  the  by-law  under  provision  of   which  the 
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member  was  threatened  with  expulsion  was  not  unreason- 
able nor  in  contravention  of  public  policy.  The  doctrine 
as  previously  announced  by  the  court  in  its  several  decisions 
is  re-affirmed  by  the  court  in  this  casein  the  following  lan- 
guage : 

"  As  heretofore  said,  where  such  bv-laws  infringe  no 
public  policy  or  rule  of  law,  and  are  not  unreasonable, 
courts  will  never  interfere  to  control  their  enforcement,  but 
such  corporations  or  associations  will  be  left  to  enforce 
their  rules  and  regulations  in  the  manner  they  have  adopted 
for  their  own  government  and  methods  of  discipline." 

And  where  the  bv-laws  under  which  the  member  is  to  be 
tried  are  reasonable  and  consistent  with  public  policy,  the 
court  holds  that  it  can  not  be  assumed  in  advance  that  the 
trial  to  be  conducted  will  not  be  a  fair  trial.  The  court 
said  further : 

"  To  allow  an  injunction  in  cases  of  this  character  would 
result  in  transferring  offenses  against  the  rules  of  clubs, 
societies,  churches,  corporations  and  associations  of  this 
character  to  courts  of  chancery  for  trial,  where  it  was 
alleged  the  membership  was  of  pecuniary  value  and  that 
the  complaining  member  could  not  have  a  fair  trial  under 
the  rules  of  the  organization  to  which  he  belonged." 

Measuring  the  case  made  by  appellee  in  his  bill  of  com- 
plaint by  the  rules  thus  announced  by  our  Supreme  Court, 
we  are  of  opinion  that  the  complainant  is  not  entitled  to 
relief  by  way  of  injunction  restraining  the  Board  of  Trade 
from  proceeding  to  try  him  upon  the  charge  preferred. 
The  question  of  his  innocence  or  guilt  must  be  determined 
bv  the  association  under  its  rules.  The  bill  does  not  allege 
nor  show  that  the  by-laws  here  in  question  are  either  un- 
reasonable or  in  contravention  of  public  policy.  That  the 
board  will  improperly  construe  those  by-laws  to  the  injury 
of  appellee,  can  not  be  anticipated,  and  under  the  basis  of 
relief  in  equity  by  enjoining  the  board  from  proceeding 
with  its  trial. 

The  by-law  under  which  the  appellee  is  threatened  with 
prosecution  being  reasonable  and  consonant  with  public 
policy,  we  can  not  now  inquire  as  to  the  regularity  of  pro- 
posed proceedings  under  it.     Therefore  the  membership  of 
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the  committee  appointed  and  other  matters  going  to  the  fair- 
ness or  unfairness  of  appellee's  prospective  trial,  are  with- 
out our  consideration.  What  relief  appellee  might  become 
entitled  to  in  case  his  apprehensions  are  realized  as  to  an 
unfair  trial,  it  is  unnecessary  to  now  determine. 
In  Ryan  v.  Cudahy,  supra,  the  court  said: 

"And  if  they  fail  to  conduct  the  investigation  in  accord- 
ance with  the  charter  and  by-laws  of  the  Board  of  Trade 
under  which  they  were  appointed,  the  complainant  ought 
not  to  be  bound  by  their  judgment.  It  seems  plain  that 
where  property  rights  are  involved,  as  in  the  case  here, 
courts  have  the  power  to  so  far  supervise  the  action  of  a 
tribunal  like  the  one  in  question  as  to  determine  whether 
they  have  proceeded  according  to  the  rules  and  regulations 
provided  for  their  action,  and,  if  they  have  failed  in  a  sub- 
stantial manner,  to  correct  abuses  which  may  result  from 
their  unwarranted  procedure." 

But  whatever  relief  a  court  of  law  might  be  empowered 
to  grant  in  such  contingency,  it  is  clear  under  the  decisions 
cited  that  a  court  of  equity  will  not  anticipate  the  contin- 
gency and  restrain  the  association  from  any  trial  of  its 
member,  lest  such  trial  be  unfair. 

The  foregoing  consideration  goes  only  to  that  part  of  the 
injunction  which  restrains  the  Board  of  Trade  from  pro- 
ceeding to  discipline  its  member.  It  does  not  go  to  the 
relief  prayed  and  granted  by  the  order  restraining  the 
appellants  and  others1  from  cutting  the  appellee  off  from 
his  market  quotations.  Irrespective  of  appellee's  trial  by 
the  board  upon  the  charge  of  violating  its  rules,  he  is  enti- 
tled to  the  use  of  the  market  quotations  for  lawful  purposes 
upon  the  same  terms  as  others  of  the  public.  N.  Y.  &  C. 
G.  &  S.  Exch.  v.  The  Board  of  Trade,  127  111.  153. 

Therefore  the  court  might,  upon  sufficient  allegation  and 
proper  verification,  grant  relief  by  way  of  enjoining  the 
telegraph  companies  and  the  board  from  depriving  appellee 
of  the  market  quotations,  although  the  board  could  not 
be  restrained  from  disciplining  its  own  member  under  its 
reasonable  by-laws. 

We  come,  then,  to  a  consideration  of  the  verification  of 
the  bill  of  complaint. 
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We  are  of  opinion  that  it  is  insufficient.  It  merely  veri- 
fies the  allegations  of  the  bill,  "so  far  as  they  relate  to  his 
(complainant's)  own  acts,"  by  positive  verification,  and  all 
other  allegations  are  merely  verified  upon  belief.  But  the 
essential  allegations  of  the  bill,  which  are  relied  upon  to 
entitle  appellee  to  the  orders  granted,  are  in  relation  to  the 
acts  of  the  appellants,  and  hence  without  the  limitation  of 
the  positive  verification.  The  necessary  allegations  must 
be  verified  positively;  verification  upon  information  and 
belief  will  not  suffice.  2  High  on  Inj.  (3d  Ed.),  Sec.  1567; 
Siegmund  v.  Ascher,  37  111.  App.  122;  Warner  v.  Bank,  55 
111.  App.  321. 

Moreover,  the  injunction  was  granted  without  notice. 
The  requisite  showing  to  authorize  the  issuing  of  the  order 
upon  the  ex  parte  application  was  not  made.  No  facts  are 
set  up  by  bill  of  complaint  or  affidavit  which  would  war- 
rant the  conclusion  that  the  rights  of  appellee  would  have 
been  unduly  prejudiced  if  notice  of  the  application  had 
been  given. 

The  mere  statement  of  the  conclusion,  without  statement 
of  facts  to  warrant  it,  either  in  bill  of  complaint  or  affida- 
vit, will  not  suffice.  Suburban  Construction  Co.  v.  Naugle, 
70  111.  App.  384;  Commerce  V.  Co.  v.  Hurd,  73  111.  App.  107. 

The  supplemental  bill,  upon  which  the  second  order  of 
injunction  issued,  set  up  that  the  Board  of  Trade,  through 
its  committee,  was  about  to  investigate  the  charge  made  by 
appellee  in  his  original  bill,  to  the  effect  that  the  president 
and  other  members  of  the  Board  of  Trade  were  interested  in 
the  Cleveland  Telegraph  Company,  and  had  attempted  to 
induce  members  of  the  board  to  become  customers  of  that 
company,  and  had  attempted  to  realize  pecuniary  gain 
through  negotiations  in  relation  to  said  telegraph  company; 
that  in  such  investigation  appellee  had  been  summoned 
before  a  committee  to  testify  in  relation  to  such  matters; 
and  that  upon  a  failure  of  appellee  to  appear  and  testify, 
the  committee  threatened  to  report  appellee  for  suspen- 
sion under  the  rules  of  the  Board  of  Trade. 
.  The  supplemental  bill  prays  for  an  injunction  restraining 
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the  defendants  from  reporting,  in  writing  or  otherwise,  any 
of  the  proceedings  of  said  committee  or  any  other  com- 
mittee appointed  by  the  board  of  directors,  and  from  taking 
any  proceedings  or  doing  any  act  whatsoever,  touching  the 
refusal  of  appellee  to  testify  before  said  committee,  or  any 
other  committee  acting  under  the  rules  of  the  Board  of 
Trade,  and  requiring  appellee  to  testify  before  such  com- 
mittee, or  any  other  committee,  regarding  the  matters  con- 
tained in  the  original  and  supplemental  bills,  and  from 
suspending  appellee  from  membership  or  preventing  him 
from  receiving  the  market  quotations,  and  enjoining  the 
Board  of  Trade  from  making  any  contract  with  any  tele- 
graph company  that  will  deprive  appellee  of  the  quotations, 
and  enjoining  said  Board  of  Trade  and  its  directors  from 
in  any  manner  hearing  or  determining  any  charges  against 
appellee,  growing  out  of  any  investigation  of  the  matters 
stated  in  his  bill,  and  restraining  said  Board  of  Trade  and 
its  directors,  and  said  three  telegraph  companies,  from  cut- 
ting off  appellee's  quotations. 

The  order  was  granted  as  prayed  upon  an  ex  parts  appli- 
cation upon  the  supplemental  bill.  The  verification  of  the 
supplemental  bill  is  like  the  verification  of  the  original  bill 
of  complaint. 

The  foregoing  consideration  of  the  order  granted  upon 
the  original  bill  applies  equally  to  the  order  granted  upon 
the  supplemental  bill. 

It  is  argued  that  the  order  granted  upon  the  supplemental 
bill  is  proper  because  the  Board  of  Trade  had  no  right  to 
attempt  by  the  proceeding  of  its  committee  to  learn  what 
testimony  appellee  relied  upon  to  support  his  original  bill. 
We  are  unable  to  accede  to  this  contention.  The  mere  fact 
that  evidence  is  to  be  used  upon  one  judicial  proceeding  is 
not  of  itself  reason  for  its  suppression  upon  another  pro- 
ceeding when  it  is  relevant  and  material  to  the  controversy 
presented. 

It  is  not  intended  by  the  disposition  of  these  appeals  to 
announce  that  appellee  may  not  be  entitled  to  relief  as  to 
his  future  use  of  the  market  quotations,  but  so  far  as  the 
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bill  and  supplemental  bill  seek  to  restrain  the  Board  of 
Trade  from  disciplining  its  member  under  by-laws  that  are 
neither  unreasonable  nor  against  public  policy,  we  regard 
the  bills  as  insufficient  to  warrant  the  restraining  orders, 
and  the  orders  as  now  presented  and  considered  must  be 
reversed  in  their  entirety  because  they  were  issued  upon  an 
insufficient  showing,  the  verification  being  upon  informa- 
tion and  belief  only  as  to  the  essential  allegations  of  the 
bills. 
The  order  in  each  case  is  reversed. 


Michael  Walsh  v.  The  City  of  Chicago. 

1.  Negligence — Liability  of  the  Employer  for  Nexo  Perils  Imposed 
upon  the  Employe  Without  Notice. — An  employer  is  liable  for  negli- 
gence in  failing  to  warn  an  employe  of  new' perils  imposed  upon  his 
service  without  notice  to  him. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  C.  Garver,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Reversed  and  re- 
manded.    Opinion  filed  March  25,  1901. 

This  suit  was  brought  by  plaintiff  in  error  to  recover  for 
personal  injuries  sustained,  as  it  is  alleged,  through  negli- 
gence of  defendant  in  error. 

Plaintiff  in  error  was  employed  by  defendant  in  error  to 
work  upon  its  streets.  At  the  time  in  question  he  was 
engaged,  under  direction  of  a  foreman,  in  cleaning  a  street 
which  had  been  flooded  with  water.  The  water  and  dirt  of 
the  street  made  a  mud,  which  plaintiff  in  error,  by  order  of 
the  foreman,  was  scraping  up  with  a  hoe.  In  so  doing  he 
was  obliged  to  move  backward,  drawing  the  mud  toward 
him  from  in  front  of  him.  While  so  at  work  the  foreman 
removed  a  cover  to  a  catch-basin  in  the  street  and  left  the 
hole  uncovered  in  the  locality  over  which  plaintiff  in  error 
Xvas  to  work,  and  this  without  any  warning  to  plaintiff  in 
error.     Plaintiff  in  error  proceeded  in  his  work,  moving 
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backward,  until  he  came  to  the  open  catch-basin,  into  which 
he  fell.     By  reason  of  the  fall  he  sustained  injury. 

The  foregoing  facts  were  made  to  appear  from  the  evi- 
dence presented  by  plaintiff  in  error.  At  the  conclusion  of 
the  evidence  of  plaintiff  in  error,  the  court  peremptorily 
directed  a  verdict  for  defendant  in  error.  From  judgment 
thereon  this  appeal  is  prosecuted. 

Sullivan  &  MoAedle,  attorneys  for  plaintiff  in  error. 

Andrew  J.  Ryan,  attorneys  for  defendant  in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

No  question  is  raised  upon  this  appeal  as  to  a  liability  of 
defendant  in  error  for  negligence  of  a  vice-principal,  who 
is  foreman  over  a  gang  of  common  laborers,  in  the  direct- 
ing of  such  laborers  in  their  service.  It  is  not  argued  that 
such  a  liability  could  not  arise,  but  merely  that  it  did  not 
arise  because  the  foreman  was  at  the  time  acting  as  a  fellow- 
servant  of  plaintiff  in  error,  and  not  as  a  foreman  over  him, 
and  upon  the  further  ground  that  plaintiff  in  error  had 
assumed  the  hazard. 

Upon  this  contention  it  is  enough  to  say  that  the  evi- 
dence not  only  tends  to  show,  but  does  show,  that  Cronin 
was  foreman  over  plaintiff  in  error;  that  he  ordered  plaint- 
iff in  error  to  work  in  cleaning  the  mud  from  the  street,  and 
that  plaintiff  in  error,  whfen  injured,  was  following  such 
direction  of  the  foreman;  that  Cronin,  while  plaintiff  in 
error  was  thus  engaged,  opened  a  catch-basin  behind  plaintiff 
in  error,  and  in  the  course  in  which  he  was  moving  back- 
ward in  his  work,  and  left  the  catch-basin  unguarded  and 
gave  no  notice  or  warning  to  plaintiff  in  error.  Jt  is  very 
clear  that  it  can  neither  be  maintained  that  Cronin  was  a 
fellow-servant  or  other  than  a  foreman  over  plaintiff  in 
error  while  thus  directing  the  work;  nor  that  plaintiff  in 
error  had  assumed  as  an  ordinary  hazard  of  his  emplov- 
ment  this  additional  peril,  thus  added  to  his  service  without 
warning  to  him. 

As  to  liability  of  an  employer  for  negligence  in  failing 
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to  warn  an  employe  of  new  perils  imposed  upon  his  service 
without  notice  to  him,  see  Iroquois  Furnace  Co.  v.  McCrea, 
91  111.  App.  337,  and  Chi.  Gen.  Ry.  Co.  v.  McNamara,  94 
111.  App.  188. 

So  far  as  any  showing  is  made  by  the  briefs  and  argument 
of  counsel,  we  discover  no  sufficient  reason  for  excluding 
the  evidence  from  the  jury  and  directing  a  verdict  for 
defendant  in  error. 

The  judgment  is  therefore  reversed  and  the  cause  is 
remanded. 
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YEAR    1901. 


Emma  J.  Devens  et  al.  v.  Normal  Park  Loan  Association. 

1 .  Money  Bonds — Construction  of— Building  and  Loan  Associa  Hon*, 
— A  provision  in  a  bond  to  a  building  and  loan  association  that  the  ob- 
ligor's stock  in  case  of  his  default  might  at  any  time  be  declared  for- 
feited and  the  withdrawal  value  thereof  applied  to  the  satisfaction  of 
his  indebtedness  at  the  option  of  the  association,  and  in  such  case  the 
whole  principal  debt  and  interest  should  at  such  option  immediately 
become  due  and  payable  and  payment  then  be  enforced,  is  to  be  construed 
t  >  mean  that  if  default  is  made  and  the  association  decides  to  enforce 
payment  out  of  its  security,  which  it  may  do  or  not,  at  its  option,  the 
stock  should  be  forfeited  and  the  member  entitled  to  have  its  withdrawal 
value  applied  in  satisfaction  of  his  indebtedness,  which  at  once  becomes 
due  and  can  be  otherwise  enforced. 

Bill  for  Relief.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
H  n.  Charles  G.  Neely,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1901.  Reversed  and  remanded. 
Opinion  filed  March  29,  1901. 

Statement. — Appellant  and  her  husband  filed  their  bill 
and  amended  bill  of  complaint  alleging  inter  alia  that  Feb- 
ruary 1, 1891,  said  Emma  J.  Devens  applied  to  appellee  for 
a  loan  of  $975,  to  be  secured  upon  real  estate  occupied  by 
appellants  as  a  dwelling  place;  that  appellee  by  its  agents 
informed  them  that  the  loan  would   be  made  on  terms 

(314) 
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requiring  payment  of  $1,300  in  monthly  installments  of 
principal  and  interest  amounting  to  $15.15  per  month,  and 
represented  that  when  such  installments  amounted  to  $1,300, 
the  debt  would  be  paid  and  the  mortgage  released;  that 
said  Emma  J.  Devens  was  ignorant  of  loan  association 
methods,  and  relying  on  such  representations,  she  concluded 
to  accept  the  proposition;  that  said  loan  was  made  to  take 
up  a  prior  incumbrance  upon  said  premises;  that  appellants 
executed  a  mortgage  to  secure  payment  of  said  $1,300;  that 
she  paid  the  monthly  installments  of  $15.15  regularly  until 
she  had  thus  paid  the  sum  of  $1,279.10,  and  that  then,  Feb- 
ruary 5,  1898,  appellants  tendered  appellee  the  balance, 
$20.90,  necessary  to  complete  said  payment  of  $1,300,  and 
demanded  a  release;  that  appellee  refused  to  accept  such 
payment  and  grant  the  release,  claiming  that  there  was  still 
a  balance  due  of  $604.  It  is  alleged  in  the  amended  bill 
that  although  said  Emma  J.  Devens  did  sign  a  bond,  as 
well  as  the  mortgage  securing  the  same,  and  also  a  blank 
assignment  of  a  certificate  of  stock,  she  never  signed  any 
by-laws  and  was  not  a  stockholder  and  never  owned  any 
stock  of  said  association,  and  that  the  meaning  of  said  papers 
was  not  explained  to  her.  It  is  declared  that  the  said  mort- 
gage is  now  a  cloud  upon  appellant's  title,  and  the  prayer 
is  that  the  lien  of  the  trust  deed  or  mortgage  be  removed 
upon  payment  of  such  sum  as  is  found  due. 

Appellee  filed  its  answer  denying  any  such  agreement 
and  representations,  or  that  the  proposition  to  loan  the 
money  was  a  scheme  to  avoid  the  usury  laws;  and  filed  a 
cross-bill  stating  that  appellant  Emma  J.  Devens,  in  Janu- 
ary, 1891,  applied  for  a  loan  of  $975,  bidding  as  a  premium 
in  open  meeting  of  the  directors  of  the  appellee  association 
$325  for  preference  or  priority  of  loan,  and  also  pledged 
thirteen  shares  of  stock  of  the  17th  series  of  said  associa- 
tion's stock,  and  gave  the  mortgage  in  controversy,  securing 
a  bond  providing  for  payment  of  the  principal  sum  of  $  1 ,300, 
conditioned  for  the  payment  of  said  monthly  installments 
of  $15.15  for  dues  and  interest,  and  for  payment  of  fines 
which  might  become  due.  under  the  bv-laws  of  the  associa- 
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tion,  "  until  each  share  of  stock  in  the  17th  series  thereof 
issued  by  said  association  shall  have  attained  the  value  of 
$100,"  etc.  The  bond  is  in  evidence  and  it  is  provided  fur- 
ther therein  that  if  at  any  time  default  shall  be  made  in 
the  payment  of  the  installments  for  six  months,  the  stock 
of  the  obligor  pledged  to  the  association  may  be  declared 
forfeited  to  said  association  and  the  withdrawal  value 
thereof  at  the  option  of  the  obligee  may  be  applied  to  sat- 
isfy the  debt,  and  in  such  case  the  whole  debt,  principal  and 
interest,  shall  become  due  and  payable  at  the  option  of  the 
association;  "  and  all  fines  and  taxes  then  due  may  be 
enforced."  The  cross-bill  states  that  appellee's  directors 
have  ordered  proceedings  against  the  security,  that  fines 
of  $10.40  have  accrued,  and  that  there  is  due  appellee, 
$670.10.  The  bill  prays  that  appellants  be  decreed  to  pay 
whatever  may  be  found  due  and  that  in  default  the  prem- 
ises may  be  sold.  The  averments  of  the  cross-bill  are  denied 
generally  by  appellants. 

Thornton  &  Chancellor  and  A.  W.  "Woolfolk,  attor- 
neys for  appellants. 

Hollett,  Tinsman  &  Sauter,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  controversy  over  matters  of  fact  relates  principally 
to  the  representations  which  are  alleged  to  have  been  made 
to  appellants  as  to  the  amount  that  they  would  have  to  pay 
in  order  to  discharge  the  debt  to  the  association.  But  the 
bond,  mortgage  and  assignment  of  stock  were  all  signed 
after  the  alleged  representations  were  made,  and  the  evi- 
dence does  not  excuse  the  ignorance  of  which  appellants 
complain;  nor  is  there  any  preponderance  in  their  favor 
that  any  false  or  misleading  representations  were  made. 
It  was  appellants'  duty  to  inform  themselves  accurately 
and  know  what  Mrs.  Devens  was  signing.  She  and  her 
husband  are  both  intelligent  people,  and  they  should  have 
found  out,  if  they  did  not  know,  what  could  have  been 
readily  ascertained  by  reading  the  documents  they  now 
question. 
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It  is  true  that  the  installments  of  interest  and  dues  paid 
by  appellants  during  the  seven  years  amount,  together,  to 
nearly  the  face  of  the  obligation.  But  this  would  be  so 
only  if  the  interest  is  applied  on  the  principal  as  well  as 
the  dues.  The  obligation  they  subscribed  to  is  to  pay  these 
dues  and  the  interest  installments,  until  said  principal  sum 
of  thirteen  hundred  dollars  is  fully  paid,  or  until  each  share 
of  stock  in  that  seventeenth  series  should  attain  the  par 
value  of  one  hundred  dollars.  When  that  occurs  the  obli- 
gation is  at  an  end.  It  is  provided  in  section  8  of  the 
statute  under  which  the  association  is  organized  that  in 
case  of  non-payment  for  six  months, "  payment  of  principal 
and  interest  without  deducting  the  premium  paid  or  interest 
thereon  may  be  enforced  by  proceedings  against  their 
securities  according  to  law."  If  appellants  were  thus  in 
default  and  the  shares  of  stock  in  that  series  have  not 
attained  such  par  value,  then  the  association  may  proceed 
to  enforce  payment  as  above  provided. 

But  the  appellee  herein  is  by  its  cross-bill  seeking  affirm- 
ative relief,  and  it  must  prove  that  the  condition  of  the 
bond  given  by  appellant  has  not  been  complied  with.  We 
have  looked  in  vain  in  the  abstract  for  evidence  of  the  value 
of  this  stock  at  the  time  the  cross-bill  was  filed..  If  each 
share  had  attained  the  value  of  one  hundred  dollars  then 
the  obligation  was  by  its  terms  void.  It  is  true  the 
master  finds,  apparently  on  the  mere  statement  of  the  sec- 
retary, that  these  shares  had  not  attained  the  value  of  one 
hundred  dollars.  But  this  seems  to  be  his  off-hand  conclu- 
sion, and  no  facts  to  justify  the  conclusion  appear  in  the 
record  so  far  as  we  are  advised.  There  is  evidence  that 
the  installments  paid  amounted  only  to  forty-eight  dollars  on 
each  share.  But  the  sum  of  such  installments  does  not 
measure  the  value  of  the  stock.  It  is  the  payments  plus 
the  earnings;  and  what  such  earnings  are  or  were,  or  what 
the  withdrawal  value  of  appellants'  stock  is,  does  not 
appear. 

The  account  in  accordance  with  which  the  decree  herein 
was  entered  is  not,  we  think,  correctly  made  up  under  the 
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conditions  of  the  bond.  We  do  not  find  anv  sufficient  rea- 
son  to  question  that  appellant  did  receive  the  full  amount 
of  $975,  either  directly  or  in  settlement  of  legitimate 
expenses  of  obtaining  the  loan,  but  the  bond  provides  that 
the  appellants'  stock  in  case  of  default  may  at  any  time  be 
declared  forfeited,  and  that  the  withdrawal  value  thereof 
may  at  the  option  of  the  association  be  applied  to  the  sat- 
isfaction of  appellants'  indebtedness,  and  in  such  case  the 
whole  principal  debt  and  interest  shall,  at  the  option  of 
the  association,  immediately  become  due  and  payable,  and 
payment  may  then  be  enforced.  According  to  the  letter  of 
this  bond  a  declaration  of  forfeiture  of  the  appellants'  stock 
which  was  pledged  as  collateral  security  was  a  condition 
precedent  to  the  whole  principal  debt  becoming  due  and  pay- 
able, and  to  its  immediate  enforcement  by  foreclosure  and 
sale  of  the  additional  security,  viz.,  the  real  estate.  We 
construe  this  provision  to  mean  that  if  the  default  is  made 
and  the  association  decides  to  enforce  payment  out  of  its 
security,  which  it  may  do  or  not,  at  its  option,  then  the  stock 
should  be  declared  forfeited  and  appellants  are  entitled  to 
have  the  withdrawal  value  thereof  applied  to  the  satisfac- 
tion of  the  debt,  and  the  whole  debt  becomes  at  once  due, 
and  can  be  otherwise  enforced.  The  master  finds  that  by 
reason  of  the  failure  of  appellants  to  make  the  payments, 
the  association  did  declare  the  whole  sum  due  upon  said 
bond  and  mortgage.  If  this  be  construed  as  a  declaration 
of  forfeiture  of  the  stock,  then  it  becomes  necessarv  to 
show  what  the  withdrawal  value  of  such  stock  is,  that  it 
ma}7  be  first  applied  to  the  satisfaction  of  the  indebtedness, 
as  this  bond  provides;  and  the  burden  of  so  doing  is  upon 
the  association  seeking  to  foreclose.  The  secretary  of  Ihe 
association  testifies,  however,  that  appellants'  stock  has  not 
been  forfeited.  This  might  be  taken  to  indicate  that  it 
was  intended  to  avoid  such  forfeiture  and  the  application 
of  such  withdrawal  value  to  the  benefit  of  appellant,  and 
collect  the  whole  debt  from  the  realty,  the  association  retain- 
ing: the  stock  and  such  withdrawal  value  for  its  own  benefit. 
If  so,  it  is  not  so  nominated  in  the  bond. 
We  are  aware  that  in  Vierling  v.  Mechanics  Savings 
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Association,  179  111.  524  (331),  it  was  held  that  one  who  was 
in  default  in  payments  was  not  entitled  to  be  credited  with 
the  earnings  of  the  association  or  stock.  But  in  that  case 
the  obligation  was  different,  and  the  borrower  had  been  in 
default  for  a  long  time,  whereas,  in  the  present  case  the 
appellant  was  not  in  default  when  the  bill  of  complaint 
was  filed,  and  has  been  charged  up  by  the  association  with 
fines  accruing  after  that  time,  covering  the  period  of  alleged 
default. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  not  inconsistent 
herewith.     Remanded  and  reversed. 


Ellen  A.  Bibbins  v.  City  of  Chicago. 

1.  Verdict— A*  Settling  Controverted  ^Questions  of  Fact  —Where 
the  questions  of  fact  in  a  case  have  been  passed  upon  by  a  jury  and 
their  verdict  sanctioned  by  the  trial  court,  and  the  Appellate  Court  is 
able  to  discover  no  errors  in  the  record,  the  judgment  will  be  affirmed. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901. 
Affirmed.    Opinion  filed  March  29,  1901.     Rehearing  denied. 

F.  S.  MoElheene  and  A.  B.  Melville,  attornevs  for 

•/ 

appellant. 

Andrew  J.  Ryan,  James  J.  Kelly  and  John  E.  Kehoe, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  appellant  to  recover  for  an 
alleged  injury  to  her  person  sustained  upon  an  alleged 
obstructed  sidewalk  on  Wilson  avenue,  at  the  southeast 
corner  of  that  street  and  Lincoln  street,  in  Chicago.  The 
jury  found  appellee  not  guilty,  and  a  judgment  in  accord- 
ance with  the  verdict  was  entered. 
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No  attention  has  been  paid  by  counsel  for  appellant  to 
the  rule  of  court  which  requires  that  their  briefs  shall 
"  contain  a  short,  clear  statement  of  the  points,  and  the 
authorities  in  support  thereof."  We  might,  therefore, 
refuse  to  consider  the  case  in  their  behalf,  but  no  motion 
having  been  made  by  appellee  to  strike  the  briefs  from  the 
files  for  non-compliance  with  the  rule,  and  it  being  more 
of  a  reflection  upon  the  court  to  deny  a  fair  hearing  to  an 
aggrieved  litigant,  than  it  is  punishment  to  counsel  neglect- 
ful of  their  duty,  we  will  endeavor,  so  far  as  able,  to  pick 
out  and  discuss  what  we  consider  to  be  the  essential  mat- 
ters involved  in  the  case. 

The  only  plea  filed  by  appellee  was  the  general  issue,  and 
no  claim  seems  at  any  time  to  have  been  made  that  the 
declaration  was  insufficient  to  state  a  case  upon  which  a 
recovery  might  be  sustained. 

No  defect  in  the  sidewalk,  itself,  is  charged,  the  charge 
being  confined  to  obstructions  on  the  sidewalk.  The  acci- 
dent occurred  February  5,  1898.  Before  that  time  there 
had  been  considerable  falls  of  snow,  portions  of  which, 
turned  into  ice,  remained  on  the  walk  and  made  it  rough 
and  slippery.  The  walk  itself  was  a  cement  walk  and  in 
perfect  condition,  except  as  claimed  by  appellant;  refuse 
from  the  adjoining  new  building  lay  upon  some  parts  of  it, 
covered  by  the  snow  and  ice.  Appellant,  testifying,  said  of 
the  walk: 

"  It  was  rough.  There  was  snow  there.  The  walk  was 
rou<jh  with  snow  and  ice,  and  it  was  full  of  ridges  and 
hunks.  It  was  very  rough.  I  was  walking  toward  the 
outer  edge  of  the  walk.  It  was  the  smoothest  part — the 
best  part — of  the  walk." 

Of  the  manner  in  which  she  came  to  fall  she  testified : 

"  I  did  not  slip  on  the  day  I  fell;  I  stubbed  my  toe 
against  the  rough  walk — the  ice.  I  do  not  know  whether 
it  was  a  chunk  of  ice  that  I  stubbed  my  toe  against;  it  was 
something  rough;  there  was  ice  there;  I  do  not  know  what 
it  was." 

It  seems  that  the  outer  edge  of  the  walk,  where  appel- 
lant was  walking  and  fell,  was  raised  about  one  foot  or  one 
and  a  half  feet  above  the  other  portions  of  the  walk,  be- 
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cause,  presumably,  of  the  increased-  accumulation  there, 
and  that  there  was  there  a  broken  path  upon  which  appel- 
lant walked,  about  one  foot  wide,  which,  according  to 
appellant's  testimony,  was  smoother  and  better  than  any 
other  part  of  the  walk. 

It  was  a  controverted  fact  as  to  whether  the  path  she 
took  was  on  the  sidewalk  or  on  the  space  between  the  side- 
walk and  the  street  curb,  and  it  was  a  question  of  some 
importance,  as  tending  to  locate  the  location  of  the  rubbish 
under  the  snow. 

It  is  claimed  by  appellant  that  she  was  improperly  denied 
the  right  to  show  to  the  jury  the  nature,  in  detail,  of  the 
obstructions  that  are  claimed  to  have  existed  on  the  walk 
before  the  snow  fell  and  concealed  them.  This  claim  is 
based  upon  the  theory  of  the  declaration  that  the  existence 
of  the  claimed  obstructions  rendered  the  walk  more  dan- 
gerous after  it  became  covered  with  snow  and  ice,  than  it 
would  have  otherwise  been. 

We  are  not  prepared  to  say  that  such  evidence  would  not 
have  been  proper,  in  order  to  show  the  extent  that  such 
obstructions  contributed  to  appellant's  injuries.  Although 
such  evidence,  £&  given  by  one  witness,  was  struck  out  (for 
some  reason  not  apparent),  the  existence  of  such  obstruc- 
tions, by  sand,  brick-bats,  etc.,  before  the  snow-fall,  was 
proved  by  so  many  other  witnesses  that  it  can  not  be  fairly 
said  to  be  a  matter  in  dispute,  and  the  ruling  did  no  harm. 

Again,  it  is  claimed  that  appellant  was  not  permitted  to 
show  the  amount  of  snow-fall  from  time  to  time  between 
November  5,  1897,  and  January  22,  1898. 

The  existence  of  the  snow  and  ice  from  Januarv  22,  1898, 
to  the  date  of  the  injur}7,  was  not  disputed,  and,  except 
for  the  purpose  of  establishing  more  completely  the  implied 
notice  to  the  city,  it  was  unnecessary  to  go  further  back. 
The  condition  of  the  walk  at  the  time  of  the  injury  was  the 
proper  inquiry,  except,  as  said,  for  the  purpose  of  establish- 
ing notice  to  the  city. 

As  to  that  limited  inquiry — notice  to  the  city — the  ex- 
press testimony  of  some  of  the  witnesses  shows,  and  the 

Vol.  XCIV  21 
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iair  inference  from  all  the  testimony  on  the  subject  is,  that 
no  snow  that  fell  at  any  time  during  the  winter,  and  none 
of  the  rubbish  that  was  concealed  by  it,  was  ever  removed 
by  the  city,  and  that  its  presence  was  known  to  all  who 
went  that  way.  If  that  were  the  only  vital  question,  we 
should  have  no  hesitation  in  holding  that  the  obstructions 
had  existed  long  enough  to  constitute  implied  notice  to  the 
city. 

Another  inquiry  by  appellant  that  was  not  allowed  by 
the  court  was  the  condition  of  the  sidewalk  on  Lincoln 
street  upon  which  appellant  had  traveled,  leading  around 
to  Wilson  avenue,  the  place  of  injury. 

Such  inquiry  was  properly  excluded.  The  condition  of 
other  streets  or  sidewalks  was  in  no  manner  pertinent  to 
the  inquiry  as  to  the  condition  of  the  sidewalk  at  or  near 
the  place  of  the  injury.  It  was  an  entirelj'  immaterial 
inquiry,  whether  she  took  the  path  at  one  point  or  another., 
If  the  path  at  the  point  she  fell,  were  on  a  part  of  the  side- 
walk, she  had  a  right  to  be  there,  no  matter  whether  she 
came  from  Lincoln  street  or  not,  unless  it  was  of  itself  a 
dangerous  place,  and  known  to  be  so,  to  her. 

Some  other  objections  are  made  to  the  rulings  of  the  court 
in  respect  of  the  admission  and  rejection  of  evidence,  mis- 
conduct of  jurors,  and  remarks  of  counsel  in  argument  to 
the  jury,  and  rejection  of  evidence,  but  they  are  not  vital  to 
the  case,  or  important,  and  do  not  seem  to  require  special 
mention. 

If  appellant  wished  us  to  specifically  consider  the  instruc- 
tions given  in  behalf  of  appellee,  the  particulars  in  which 
they  are  thought  to  be  faulty  should  have  been  pointed  out. 
But  that  has  not  been  done.  We  have,  however,  examined 
them  and  they  seem  to  be  free  from  adverse  criticism. 

The  questions  of  fact  in  the  case  have  been  passed  upon 
by  the  jury,  and  their  verdict  has  been  sanctioned  by  the 
trial  court,  adversely  to  the  appellant,  and  we  discover  in 
the  record  no  such  errors  of  law  as  permits  us  to  say  that 
appellant  ought  to  have  another  trial. 

The  order  therefore  will  be  that  the  judgment  of  the 
Superior  Court  stand  affirmed. 
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1.  Instructions— -As  to  Corrupt  Motives  of  Witnesses.— It  is  the  cor- 
rupt motives  of  a  witness  in  giving  of  false  testimony,  knowing  it  to  be 
false,  which  authorizes  a  court  to  instruct  a  jury  to  disregard  his  testi- 
mony. 

2.  Special  Interrogatories— Calling  for  Evidentiary  Facts.— A 
question  which  is  entitled  to  be  submitted  to  the  jury  for  their  special 
finding  is  one  which,  if  found,  must  be  controlling.  A  fact  which 
merely  tends  to  prove  a  matter  in  issue,  without  actually  proving  it, 
can  not  be  said  to  be,  in  any  legal  sense,  inconsistent  with  the  general 
verdict,  whatever  that  fact  may  be. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  John  C.  Garver,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901. 
Affirmed.    Opinion  filed  March  29,  1901. 

Wm.  J.  Hynes  and  W.  J.  Ferry,  attorneys  for  appellant; 
Mason  B.  Stajbring,  of  counsel. 

Matz,  Fisher  &  Boyden,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

The  appellee  brought  suit,  as  administratrix  of  the  estate 
of  her  deceased  husband,  John  E.  Olis,  to  recover  damages 
for  the  death  of  said  intestate,  because  of  the  alleged  neg- 
ligent acts  of  the  appellant  in  the  operation  of  one  of  its 
cable  trains  on  State  street,  at  or  near  Fifty-eighth  street, 
in  Chicago.  •  She  recovered  a  judgment  of  $5,000,  and  this 
appeal  has  followed. 

Out  of  the  twenty-nine  assigned  errors,  appellant's 
counsel  have  argued  but  four.  We  will  ignore  the  others, 
as  they  have  done.  Two  of  the  errors  considered  by  appel- 
lant relate  to  the  instructions;  one  to  the  refusal  by  the 
court  to  submit  to  the  jury  a  special  interrogatory  that 
was  asked,  and  the  other  attacks  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  The  complaints  that  are 
made  and  urged,  with  reference  to  the  instructions,  will  be 
first  discussed.  It  is  urged  that  the  court  erred  in  modify- 
ing the  following  instruction : 
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"  If  the  jury  believe  from  the  evidence  that  any  witness 
has  willfully  and  knowingly  sworn  falsely  to  any  material 
point  in  the  case  they  have  the  right  to  reject  the  entire 
testimony  of  such  witness  or  witnesses  in  matters  where 
their  testimony  is  not  corroborated  by  other  evidence 
which  they  believe  to  be  credible,  or  facts  and  circumstances 
appearing  in  evidence." 

The  modification  complained  of  consists  in  the  insertion 
of  the  words  "  intentionally,  corruptly,"  between  the  words 
"  has  "  and  "  willfully,"  so  that,  as  given,  the  instruction 
reads,  that  if  "  any  witness  has  intentionally,  corruptly, 
willfully,  and  knowingly  sworn  falsely,"  etc.  It  is  sub- 
stantially conceded  that  ''  intentionally  "  is  synonymous 
with  u  willfully,"  and  such  reiteration  ought  not  to  make 
the  instruction  vicious.  But,  as  to  the  word  "  corruptly," 
it  is  insisted  that  its  use  was  equivalent  to  saying  to  the 
jury  that,  although  they  should  believe  from  the  evidence 
that  any  witness  had  intentionally,  willfully  and  knowingly 
sworn  falsely  to  any  material  point  in  the  \jase,  yet  they 
had  no  right  to  reject  his  testimony,  when  not  corrobo- 
rated, unless  they  should  also  believe  from  the  evidence  that 
such  witness  had  been  bribed,  or  was  to  receive  some  sort 
of  gain  or  reward. 

We  are  unable  to  agree  with  counsel  in  such  respect.  In 
such  connection,  "  corruptly  "  refers  to  the  motive  of  the 
witness,  rather  than  to  the  means  by  which  his  testimony  is 
obtained.  So,  in  Overtoom  v.  Chicago  &  Eastern  Illinois 
Railroad  Company,  181  111.  323,  it  is  said  : 

"It  is  the  corrupt  motive,  or  the  giving  of  false*  testi- 
mony, knowing  it  to  be  false,  that  authorizes  a  jury  to  dis- 
regard the  testimony  of  a  witness." 

Again,  in  1  Bouvier's  Law  Dictionary,  it  is  said : 

"  An  act  may  be  corruptly  done,  though  the  advantage 
to  be  derived  from  it  be  not  offered  by  another." 

And  that  learned  author  defines  "  corruption  "  as  being 
something  against  law,  and  illustrates  its  application  by 
the  case  of  a  contract  for  usurious  interest,  wherein  it  was 
"  corruptly  agreed, "  etc. 

It  would  seem  that  a  witness  who  should  testify  "  will- 
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f ally  and  for  the  purpose  of  concealing  the  truth  "  would 
bring  himself  within  the  meaning  of ;t  corruptly  "  testifying. 
Crabtree  v.  Hagenbaugh,  25  111.  233  (214  and  219,  Freeman 
&  Gross'  Ed.).  In  Yundt  v.  Hartrunf t,  41  111.  9,  it  is  said : 
"  It  is  true,  that  when  a  witness  has  knowingly  and  coiv 
ruptly  testified  falsely  to  a  ipaterial  fact,  the  jury  are 
authorized  to  disregard  all  of  his  evidence  unless  it  is  sus- 
tained by  corroborating  evidence,"  and  the  court  holds  that 
an  instruction  given  in  that  case,  should  have  been  so  mod- 
ified as  to  have  announced  that  rule.  So,  also,  in  Hirsch- 
man  v.  People,  101  111.  568,  and  Rider  v.  People,  110  111. 
11,  instructions  using  the  language  "  willfully  and  corruptly 
testified  falsely,"  etc.,  were  approved.  We  think  there  was 
no  error  in  the  instruction,  in  the  respect  complained  of. 

But,  if  by  any  principle  of  reasoning  the  modification 
might  be  criticised,  we  do  not  see  why  appellant  did  not 
get  all  he  was  entitled  to,  by  the  giving  of  another  of  his 
instructions  covering  substantially  the  same  question,  as 
follows : 

"  The  iury  are  instructed  that  it  is  a  principle  of  law  that 
if  vou  believe  from  the  evidence  that  any  witness  has  will- 
fully and  knowingly  sworn  falsely  to  any  material  element 
in  the  case,  or  that  any  witness  has  willfully  and  knowingly 
exaggerated  any  material  fact  or  circumstance  for  the  pur- 
pose of  deceiving,  misleading  or  imposing  upon  the  jury, 
then  the  jury  have  a  right  to  reject  the  entire  testimony 
of  such  witness,  unless  corroborated  by  other  evidence 
which  you  believe,  or  by  facts  and  circumstances  appearing 
in  the  case." 

It  is  next  urged  that  the  court  erred  in  refusing  to  give 
the  following:  instruction : 

"The  jury  are  instructed  that  in  considering  the  evidence 
of  the  witnesses  in  this  case,  and  determining  what  weight 
shall  be  attached  to  the  same,  they  have  the  right  to  take 
into  consideration  whatever  interest,  if  any,  appears  from 
the  evidence  such  witness  or  witnesses  may  have  in  the 
result  of  the  suit." 

There  was  no  evidence,  and  no  claim  seems  to  have  been 
made  here  or  elsewhere,  that  any  witness  in  the  case  be- 
sides the  plaintiff  (appellee),  had  any  interest  in  the  result 
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of  the  litigation.  Therefore,  when  the  appellant  asked  and 
was  allowed  another  instruction  to  the  jury,  as  follows,  it 
obtained  all  it  was  entitled  to : 

"  The  jury  are  instructed  that  while  the  law  permits  a 
plaintiff  in  a  case  to  testify  in  her  own  behalf,  nevertheless 
the  jury  have  a  right  in  weighing  her  evidence  and  deter- 
mining how  much  evidence  is  to  be  given  to  it,  to  take  into 
consideration  that  she  is  the  plaintiff,  and  her  interest  in 
the  result  of  the  suit."  Chicago  City  Railway  Company  v. 
Mager,  185  111.  336. 

The  special  interrogatory  that  the  court  refused  to  give, 
and  which  is  made  the  subject  of  complaint,  was  as  follows : 

"  1st.  Was  the  gripman  on  the  train  in  question  ringing 
his  gong  as  he  approached  near  to  the  so-called  Fifty -eighth 
street  on  the  occasion  in  question." 

An  answer  to  this  question,  in  the  way  that  appellant 
desired  when  he  propounded  it  (Fortune  v.  Jones,  30  111. 
App.  116),  would  not  have  established  appellant's  lack  of 
negligence,  or  any  other  ultimate  fact  in  the  case.  It  would 
have  been  to  find  but  a  single  evidentiary  fact,  that  would 
not  have  been  inconsistent  with  the  general  verdict  that 
was  given  for  the  appellee.  A  question  of  fact,  which  is 
entitled  to  be  submitted1  to  the  jury  for  their  special  finding, 
must  be  one  which,  if  found,  must  be  controlling. 

"  A  fact  which  merely  tends  to  prove  a  fact  in  issue,  with- 
out, actually  proving  it,  can  not  be  said  to  be,  in  any  le<ral 
sense,  inconsistent  with  a  general  verdict,  whatever  tliat 
fact  mav  be.  "  Chicago  &  Northwestern  Railway  Co.  v. 
Dunleavy,  129  111.  132. 

"  The  rule  is,  that  the  special  interrogatories  to  be  sub- 
mitted to  a  jury,  under  the  statute,  must  relate  to  the  ulti- 
mate facts,  and  not  to  mere  evidentiary  facts  that  tend, 
more  or  less,  to  establish  the  ultimate  facts  upon  which  the 
rights  of  the  parties  depend."  Lake  Erie  and  Western  R. 
R.  Co.  v.  Moratin,  140  111.  117.  See  also,  Terre  Haute  and 
Indianapolis  R.  R.  Co.  v.  Eggman,  159  111.  550;  Chicago 
and  Alton  R.  R.  Co.  v.  Winters,  175  111.  293. 

It  was  not  error  to  refuse  to  submit  the  interrogatory  to 
the  jury.  But,  as  if  to  relieve  the  jury  from  the  question 
as  to  whether  the  bell  or  gong  were  properly  rung,  the 
court,  on  its  own  motion,  instructed  them  as  follows : 
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"  The  evidence  shows  in  this  case  that  the  car  in  question 
was  properly  constructed  and  in  good  order,  and  that  there 
is  no  proof  in  the  case  of  any  failure  of  the  gripman  to  ring 
the  bell  in  a  reasonable  manner." 

The  remaining  question  argued,  that  the  verdict  was  not 
supported  by  the  evidence,  relates  wholly  to  questions  that, 
under  this  record,  were  within  the  province  of  the  jury  to 
settle.  The  car  that  ran  into  and  killed  appellee's  intestate 
was  running  north  on  the  east  track  of  appellant's  double- 
track  road  on  State  street.  The  deceased  was  driving  his 
team  eastward  across  the  tracks.  He  was  driving  a  double 
team  attached  to  a  long  geared  dirt  wagon,  and  when 
struck  by  the  on-coming  train,  moving  at  a  rapid  rate  of 
speed,  had  so  nearly  succeeded  in  crossing,  that  the  hind 
wheel  only  was  collided  with.  At  the  time  the  deceased 
turned  his  team  to  cross  the  tracks  he  was  in  full  view  of 
the  gripman,  and  so  was  the  gripman  in  full  view  of  him, 
assuming  that  they  both  exercised  their  visual  faculties. 
And  they  were  at  such  a  distance  apart  as  that  either  one 
could  easily  have  avoided  the  accident,  by  paying  reason- 
able attention  to  the  reciprocal  obligations  that  each  owed 
to  the  other,  on  a  public  street.  Neither  one,  however, 
was  required  to  exercise  more  than  a  reasonable  regard  for 
the  rights  of  the  other,  and  what  that  reasonable  regard 
was,  was  a  question  for  the  jury,  under  the  facts  and  cir- 
cumstances of  the  case. 

All  that  was  required  by  either,  under  the  circumstances, 
was  to  exercise  his  right  so  as  not  to  unduly  interfere  with 
the  right  of  the  other.  North  Chicago  Street  R.  It.  Co,  v. 
Zeisrer,  182  111.  9.  Was  that  done  ?  The  evidence  was  verv 
conflicting,  and  it  is  difficult  to  say  with  certainty  where 
the  right  and  justice  of  the  case  lies,  although  we  agree 
with  the  jury  that  the  preponderance  of  the  evidence  is  that 
the  gripman  was  negligent  in  his  conduct. 

We  are  in  greater  doubt  of  the  deceased  being  in  proper 
care  for  his  own  safety.  As  to  that,  however,  the  jury 
answered,  "No,"  to  a  special  interrogatory  propounded  to 
them,  as  follows:  "Could  the  deceased  bv  the  exercise  of 
reasonable  care  have  avoided  the  collision  and  accident  in 
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question;"  and  we  can  not  say  the  answer  is  not  fairly  in 
accordance  with  the  weight  of  the  evidence.  "  If  one 
reasonably  appears  to  have  time  to  do  so,  although  he  may 
observe  the  train  approaching,  he  may  attempt  to  cross  a 
railroad  track  without  waiting."  Baltimore  &  Ohio  S.  W. 
Ry.  Co.  v.  Keck,  185  111.  400.  And  that  was  held  in  the 
case  of  a  steam  railwav. 

It  would  be  useless  to  attempt,  by  a  review  of  the  evi- 
dence in  detail,  to  deny  the  correctness  of  the  verdict.  It 
was  a  clear  case  for  the  jury  to  decide  and  they  having  done 
so,  and  the  judge  presiding  at  the  trial,  with  the  witnesses 
before  him,  having  sanctioned  the  verdict,  we  affirmed  the 
judgment.    Affirmed. 


Emil  Werner  et  al.  v.  Emily  Evans. 

1.  Appellate  Court  Practice— Objections  Which  Must  be  First 
Made  in  the  Trial  Court. — The  objection  that  there  is  no  proof  of  the 
locus  in  quo  (venue)  conies  too  late  when  made  for  the  first  time  in  the 
Appellate  Court. 

2.  Same— -Award  of  Damages  Excessive. — The  objection  that  the 
award  of  damages  is  excessive,  must  be  made  in  the  trial  court.  It  can 
not  be  raised  for  the  first  time  in  the  Appellate  Court 

3.  Practice — Nunc  Pro  Tunc  Orders  Making  the  Judgment  Corre- 
spond with  the  Verdict. — Where  the  judgment  was  not  entered  in 
accordance  with  the  verdict  it  may  be  made  to  correspond  with  it  by  a 
nunc  pro  tunc  order  entered  to  remedy  the  defect. 

4.  Damages— Elements  of,  in  Actions  for  Lost  Baggage.— la  an 
action  against  a  common  carrier  for  the  loss  of  baggage,  the  jury  may 
p;operly  assess  the  damages  for  such  articles  of  necessity  and  conven- 
ience as  are  usually  carried  by  passengers  for  personal  use  and  comfort, 
instruction  and  amusement,  or  protection,  having  regard  to  the  object 
a  id  length  of  the  journey. 

Action  for  Loss  of  Baggage.— Appeal  from  the  Circuit  Court  of  Cook 
C)unty;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1901.  Affirmed.  Opinion 
filed  March  29,  1901. 

Arthur  R.  Wolfe,  attorney  for  appellants. 
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Arthur  W.  McGovney,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  appellants,  doing  an  express  and 
storage  business,  to  recover  for  a  valise  and  contents,  said 
to  have  been  lost  while  in  their  hands  for  convevance. 
The  suit  was  originally  brought  before  a  justice  of  the 
peace,  by  whom  judgment  was  entered  against  the  onljr  one 
of  appellants  who  was  then  served  with  process.  Upon 
appeal  from  that  judgment  the  Circuit  Court  issued  a  sum- 
mons which  was  served  upon  the  other  defendant.  Both 
appellants  being  thus  in  court,  appellee's  appearance  was 
entered,  and  upon  notice  in  the  usual  form,  the  case  was 
placed  upon  the  short  cause  calendar,  and  at  the  trial  a  ver- 
dict was  returned  and  judgment  entered  thereon  in  favor 
of  appellee,  from  which  judgment  this  appeal  comes. 

It  is  first  complained  that  there  is  no  proof  of  the  locus 
in  quo,  and  it  is  said  that  there  being  no  written  pleadings 
upon  such  an  appeal  to  the  Circuit  Court,  it  was  essential 
to  prove  the  venue.  It  is  sufficient  to  say  that  it  is  too  late 
to  raise  the  objection  for  the  first  time  in  this  court.  Such 
omission,  if  omission  there  was,  could  have  been  immedi- 
ately cured  had  attention  been  called  to  it.  It  has  been 
held  so  often  that  such  objection  would  not  be  considered 
here  for  the  first  time,  it  can  not  be  necessary  to  cite  author- 
ities. 

The  second  objection  relied  upon  is  that  the  original 
judgment  was  not  in  accordance  with  the  verdict.  That  is 
true,  but  upon  calling  the  attention  of  the  Circuit  Court  to 
the  error  or  omission,  an  order  was  entered  nunc  pro  tune, 
so  as  to  include  both  defendants  in  the  judgment  which  had 
originally  been  entered  only  against  one,  and  by  this  cor- 
rection the  judgment  corresponds  with  the  verdict.  It  was 
entirely  proper  for  the  Circuit  Court  to  thus  correct  its 
judgment  by  its  own  record  of  the  verdict.  Gibbie  v. 
Mooney,  121  111.  255  (258). 

It  is  next  urged  that  the  award  of  damages  is  excessive. 
This  objection  was  not  one  of  the  reasons  urged  for  a  new 
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trial,  and  is  not  assigned  as  error  in  this  court. .  It  can  not 
be  raised  for  the  first  time  on  appeal,  even  had  it  been 
assigned  for  error.  Curran  v.  Foley,  67  111.  App.  543. 
However,  we  discover  nothing  in  the  evidence  which  would 
justify  us  in  disturbing  the  jury's  finding  upon  this  simple 
issue  of  fact. 

It  is,  however,  argued  that  the  damages  in  this  case  could 
only  be  computed  upon  the  basis  of  the  market  value  of 
the  goods  lost,  less  the  cost  of  transportation,  and  that  the 
evidence  fails  to  disclose  such  market  value.  The  valise, 
according  to  the  evidence,  contained  articles  of  personal 
apparel,  toilet  articles  and  certain  record  books,  used  by 
appellee  in  her  vocation  as  nurse.  The  valise  was  received 
by  appellants  for  transportation  within  city  limits.  It  con- 
tained mostly  such  baggage  as  a  traveler  might  reasonably 
be  expected  to  carry.  The  liability  of  appellants  was  that 
of  a  common  carrier,  and  their  obligation  that  of  an  insurer. 
Merchants'  Des.  Trans.  Co.  v.  Bolles,  80  111.  473  (476).  In 
the  case  of  Parmelee  v.  Fischer,  22  111.  212  (213),  the  jury 
were  instructed  to  assess  the  damages  for  such  articles  of 
necessity  and  convenience  as  are  usually  carried  by  pas- 
sengers for  personal  use  and  comfort,  instruction  and  amuse- 
ment or  protection,  having  regard  to  the  object  and  length 
of  the  journey,  which  was  declared  to  be  the  law  of  the 
case.  We  think  the  record  books  in  question  might  reason- 
ably be  included  in  the  articles  which,  without  imposition 
on  the  carrier,  appellee  could  properly  have  carried  in  such 
valise,  and  for  the  loss  of  which  she  is  entitled  to  be  com- 
pensated at  such  valuation  as  from  the  evidence  the  jury 
should  find.  The  said  books  were,  it  appears  from  the  evi- 
dence, implements  used  in  her  vocation  as  nurse,  and  such 
as  she  might  properly  include  with  her  garments,  also  used 
in  such  employment,  as  part  of  her  reasonable  baggage.  It 
was  not  necessary  to  show  that  the  books  had  a  general 
market  value  in  order  to  prove  what  they  were  reasonably 
worth  to  appellee.  This  evidence  was  not  disputed,  and 
we  discover  no  reason  to  interfere  with  the  finding  and 
judgment. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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U.  P.  Smith  v.  Albert  Kennett. 

1.  Replevin— Goods  Not  Exempt  from  Seizure  on  Executions  for 
Wages. — When  an  execution  is  issued  upon  a  judgment  in  a  6uit  for 
wages  and  the  statutory  requirements  have  been  complied  with,  replevin 
by  the  defendant  in  the  execution  for  the  recovery  of  the  goods  will  not  lie. 

2.  Same — What  is  Not  a  Compliance  with  the  Statute.— Where  a 
judgment  is  for  the  wages  of  a  laborer  or  servant,  the  court  rendering 
it  is  required  to  find  and  so  express  the  fact,  in  the  record.  Executions 
issued  upon  such  judgments  must  have  indorsed  on  them  words  which 
necessarily  imply  that  the  judgment  is  for  the  wages  of  a  laborer  or 
servant.  The  words  "for  work  and  labor"  do  not  meet  the  statutory 
requirements. 

Replevin,  for  goods  taken  under  an  execution.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901. 
Reversed  and  remanded.    Opinion  filed  March  29,  1901. 

Edward  W.  Cullen,  attorney  for  appellant. 

No  appearance  by  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  is  a  constable,  and  as  such  levied  upon  certain 
household  goods  of  appellant,  under  an  execution  issued  by 
a  justice  of  the  peace.  The  execution  is  in  the  ordinary 
form,  but  has  upon  it,  written  at  the  bottom,  the  words 
"  for  work  and  labor,"  and  it  also  contains,  indorsed  thereon, 
a  notice  to  the  judgment  debtor  to  schedule  within  ten  days 
if  he  desires  to  avail  himself  of  the  benefit  of  the  exemption 
laws  of  the  State.  Two  days  after  the  levy,  appellant  pre- 
pared a  schedule  of  his  property  and  tendered  it  to  appel- 
lee, who,  it  is  said,  refused  to  accept  it,  claiming  that  appel- 
lant was  not  entitled  to  exemptions,  because  the  judgment 
was  "  for  work  and  labor."  Appellant  thereupon  sued  out 
a  writ  of  replevin,  and  recovered  possession  of  the  property  • 
levied  upon.  Afterward  and  within  the  ten  days  after  the 
levy,  appellant  went  to  the  office  of  the  justice  who  had 
issued  the  execution,  to  file  his  schedule,  but  found  the  jus- 
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tice  away  on  a  vacation,  and  could  find  no  one  about  the 
premises  who  would  receive  the  schedule. 

Instead  of  pleading  or  demurring  to  appellant's  declara- 
tion in  this  replevin  suit,  appellee  moved  in  the  Circuit 
Court  to  quash  the  writ  and  dismiss  the  suit.  The  grounds 
of  the  motion  were,  first,  that  the  affidavit  upon  which  the 
writ  of  replevin  was  based  shows  appellant  to  be  the  owner 
of  the  goods  levied  upon,  and  that  it  appears  by  affidavit  in 
support  of  the  motion  to  quash,  that  said  goods  were  held 
by  appellee  as  a  constable  under  an  execution  lC  for  work 
and  labor  "  against  appellant;  and,  second,  that  the  declara- 
tion in  the  replevin  suit  was  not  filed  in  apt  time.  The 
Circuit  Court  sustained  the  motion  and  dismissed  that  suit. 

We  regard  the  dismissal  as  erroneous.  The  affidavit  upon 
which  the  writ  of  replevin  was  based,  states  in  compliance 
with  the  statute,  first,  that  the  goods  were  wrongfully 
taken  and  detained  by  the  constable;  and,  second,  that  they 
were  not  seized  under  any  execution  or  attachment  against 
appellant's  goods  and  chattels  liable  to  execution  or 
attachment.  Section  2,  Chap.  119,  R.  S.,  provides  that 
"  No  action  of  replevin  shall  lie  at  the  suit  of  the  defend- 
ant in  any  execution  or  attachment  to  recover  goods 
or  chattels  seized  by  virtue  thereof,  unless  such  goods  or 
chattels  are  exempted  by  law  from  such  execution  or 
attachment."  If,  therefore,  appellant's  goods  thus  seized 
by  the  constable  were  exempt  by  law,  replevin  would  lie  at 
the  suit  of  the  owner,  even  though  he  was  defendant  in 
the  execution.  If,  however,  the  execution  was  issued  in  a 
suit  to  recover  for  wages,  and  the  statutory  requirements 
had  been  complied  with,  replevin  would  not  lie;  because  in 
such  event  no  personal  property  would  be  exempt,  in  a  case 
where  "  the  debt  or  judgment  is  for  the  wages  of  any 
laborer  or  servant;  provided,  the  court  rendering  judgment 
shall  find  that  the  demand  so  sued  for  is  for  wages  due 
*  such  person  as  laborer  or  servant;  which  finding  shall  be 
expressed  in  the  record  of  said  judgment  and  indorsed  upon 
the  execution  when  issued."  (R.  S.  Chap.  52^  Sec.  16.) 
The  execution  by  virtue  of  which  the  constable  levied,  con- 
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tained  no  such  indorsement.  The  words  indorsed  "for 
work  and  labor"  do  not  meet  the  statutory  requirement, 
and  are  not  the  equivalent  of,  and  do  not  necessarily  impl  y, 
that  "  the  debt  or  judgment  is  for  the  wages  of  any  laborer 
or  servant."  There  is  no  other  evidence  that  the  debt  or 
judgment  is  for  wages,  except  the  words  at  the  bottom  of 
the  execution,  viz.,  "for  work  and  labor."  There  is  noth- 
ing to  show  what  the  justice  found  in  that  respect,  nor 
what,  if  anythjng  of  the  kind,  is  expressed  in  his  record. 
There  was  no  reason,  therefore,  shown  to  justify  the  quash- 
ing of  the  replevin  writ  because  of  any  insufficiency  in  the 
replevin  affidavit,  nor  was  there  any  showing  justifying  the 
conclusion  that  the  goods  replevied  were  not  exempt  from 
seizure  under  the  constable's  execution. 

The  declaration  in  the  replevin  suit  was  filed  ten  days 
before  the  beginning  of  the  second  term,  after  the  writ  was 
sued  out.  "  Declarations  in  replevin  may  be  filed  in  like 
manner  as  other  declarations"  (Tt.  S.  Chap.  119,  Sec.  17), 
and  "  if  no  declaration  shall  be  filed  ten  davs  before  the 
second  term  of  the  court  the  defendant  shall  be  entitled  to 
judgment."  (Chap.  110,  Sec.  18.)  The  declaration  was  filed 
in  apt  time. 

Whether  the  property  is  exempted  by  reason  of  the  stat- 
ute and  compliance  therewith  by  all  parties  is  a  question 
which  appellant  is  entitled  to  have  tried  as  the  law  pro- 
vides. Its  settlement  is  necessary  to  determine  whether 
or  not  he  is  entitled  to  possession  of  the  property,  and 
whether  his  action  of  replevin  will  lie. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


West  Chicago  Masonic  Association  v.  Charles  Cohn.     ri928  210 

1.  License  to  Use  Space—  When  to  be  Implied.—  A  license  from  a 
city  to  use  space  underneath  a  sidewalk  will  be  implied  from  long  and 
continuous  use,  even  though  riot  expressly  given. 

2.  Same — Duty  of  a  Gratuitous  Licensee, — Where  a  person  enjoys  a 
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privilege  peculiarly  productive  of  benefit  to  him  alone,  the  law  requires 
of  him  the  exercise  of  extraordinary  care  to  see  that  no  injury  results 
from  its  use  to  other  persons. 

3.  Licensees— 0/  Spaces  Underneath  Sidewalks— Care  Required  of. 
— Where  the  owner  of  a  building  upon  the  public  sidewalk  in  the  city 
of  Chicago  occupies  by  permission  of  the  city  the  space  under  such  walk 
for  the  storage  of  coal,  etc.,  he  is  bound  to  exercise  extraordinary  care 
to  see  that  no  injury  results  to  persons  lawfully  upon  such  sidewalk  and 
he  can  not  escape  his  liability  by  leasing  the  same  for  compensation  to 
a  tenant. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901. 
Affirmed.    Opinion  filed  March  29,  1901. 

Francis  W.  Walker,  attorney  for  appellant. 

Smith,  Helmer,  Moclton  &  Price,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Appellee  fell  into  a  coal  hole,  opening  through  the  side- 
walk in  front  of  appellant's  building,  into  a  space  under  the 
sidewalk.  The  sidewalk  was  upon  public  property — one  of 
the  streets  of  Chicago.  The  space  underneath  the  sidewalk 
was  occupied  for  storage  of  coal  and  by  toilet  rooms  for 
the  tenant  of  the  basement  of  the  building  that  was  leased 
by  appellant  to  one  who  had  occupied  it  several  years.  By 
the  terms  of  the  lease,  the  tenant  covenanted  that  he  re- 
ceived the  demised  premises  in  good  order  and  condition, 
and  would  keep  the  same  in  good  repair  during  the  term, 
at  his  own  expense.  The  lease  contained  no  covenant  by 
the  appellant  to  make  repairs  or  to  keep  the  premises  in  a 
safe  condition.  The  sidewalk  extended  from  the  street 
curb  to  the  building  line,  and  was  of  stone.  The  coal  hole 
was  provided  with  an  iron  lid  or  cover  having  a  hook  and 
chain  appliance  for  holding  it  securely  in  place,  but  these 
were  loose  and  unfastened  at  the  time  of  the  accident. 
The  coal  hole  had  been  there  since  the  buildinsr  was 
erected  in  1869,  and  the  evidence  tended  to  show  it  had 
become  somewhat  worn   about  its  edges.     The  appellee. 
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passing  on  the  walk,  stepped  upon  the  iron  covering,  and  it 
tipped,  and  he  fell  into  the  hole,  and  received  the  injuries 
for  which  he  sued. 

The  space  underneath  the  sidewalk  was  in  the  exclusive 
use  and  occupancy  of  the  tenant,  and  could  only  be  reached 
by  passing  through  the  basement  described  in  his  lease.  It 
was  clearly  appurtenant  to  the  basement.  The  premises 
described  in  the  lease  were  "  the  basement  of  the  store 
known  as  number  200  West  Randolph  street,  with  appur- 
tenances." The  building  belonged  to  the  appellant,  and 
was  divided  into  stores  and  rooms,  besides  the  basement, 
that  was  leased  to  other  tenants. 

There  is  substantially  no  dispute  about  the  facts.  The 
sidewalk  and  space  underneath  it  were  on  public  property 
— a  city  street — and  had  existed  in  substantially  the  same 
condition  for  many  years.  A  license  from  the  city  to  use 
the  space  will  be  implied,  even  though  not  expressly  given. 
Nelson  v.  Godfrey,  12  111.  20. 

The  main  question  is  as  to  the  liability  of  the  appellant, 
as  owner  of  the  building,  under  the  facts  as  stated.  The 
principal  contention  of  appellant,  as  we  understand  it,  is 
that  if  the  owner  of  the  building  were  ever  responsible  for 
the  safety  of  the  sidewalk,  he  ceased  to  be  so  after  the 
making  of  the  lease  to  the  tenant  and  his  taking  possession 
under  the  lease,  the  sidewalk  at  the  date  of  the  lease  being 
in  a  safe  condition. 

Upon  that  question  the  learned  circuit  judge  who  presided 
at  the  trial,  instructed  the  jury,  on  his  own  motion,  as  fol- 
lows : 

"  The  court  instructs  the  jury  that  public  property  can 
not  be  taken  or  used  without  compensation,  for  private  use, 
with  or  without  the  consent  of  the  public  corporate  author- 
ities owning  the  same,  without  subjecting  the  private  person 
or  corpotetion  using  the  same  to  a  duty  to  use  it  in  such 
manner  as  will  not  entail  injurjr  to  or  upon  a  citizen  right- 
fully entering  upon  same,  and  using  reasonable  and  ordinary 
care  in  so  doing,  and  this  duty  the  person  or  private  corpo- 
ration using  such  property  can  not,  as  a  matter  of  public 
policy,  escape  by  leasing  the  same  for  compensation  to  a 
tenant." 
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The  precise  proposition  contained  in  the  instruction  ha? 
never  been  passed  upon  by  our  Supreme  Court,  so  far  as  we 
are  advised,  but  it  seems  to  us  to  be  sound  law.  It  finds 
support  in  several  New  York  cases.  Trustees  of  Canan- 
daigua  v.  Foster,  156  N.  Y.  354;  Irvin  v.  Fowler,  5  Kobert- 
son  (Superior  Court  N.  Y.),  482;  Whalen  v.  Gloucester,  4 
Hun,  24.  See  also,  City  of  Chicago  v.  Bobbins,  2  Black 
(U.  S.),  418. 

In  Nelson  v.  Godfrey,  %upra,  it  is  said: 

"  We  are  not  prepared  to  admit  that  the  defendant  could, 
by  reason  of  his  ownership  of  the  adjoining  property,  claim 
the  absolute  right  to  take  up  the  sidewalk  and  extend  his 
coal  cellar  under  it.  *  *  *  Neither  the  public  nor  other 
individuals  can  derive  any  possible  benefit  from  such  a  use 
of  the  sidewalk,  but  it  is  solely  for  defendant's  benefit,  and 
he  must  see  to  it  that  he  does  not  endanger  the  safety  of 
others.  *  *  *  It  is  a  familiar  principle  that  when"one 
enjoys  a  privilege  as  a  matter  of  favor,  in  consideration 
thathe  alone  can  enjoy  the  benefit,  he  is  required  to  use 
extraordinary  care  in  the  exercise  of  the  privilege." 

Now,  although  appellant  was  not  in  actual  occupancy  of 
the  vault  under  the  sidewalk,  it  had  assumed  to  lease  it  and 
was  deriving  rent  from  its  use  by  its  tenant,  and  such  benefit 
accrued  from  the  use  of  public  property  without  compensa- 
tion. We  see  no  reason  why  appellant,  thus  deriving 
benefit,  should  not  be  subjected  to  the  duty  of  care  for  the 
safety  of  the  public,  whose  right  to  pass  upon  the  sidewalk 
can  not  be  questioned. 

In  such  a  case,  the  obligation  to  keep  the  walk  in  repair 
results  from  the  benefit  derived  from  the  use  of  public 
property,  and  this  obligation  can  not,  as  held  in  the  instruc- 
tion, be  shifted  by  the  owner  upon  the  tenant.  It  is  a  duty 
imposed  by  law  for  the  safety  of  the  public,  and,  as  held 
in  one  of  the  New  York  cases  cited,  the  extent  of  the  duty 
is  measured  by  whatever  public  safety  requires. 

The  question  is  one  of  much  collateral  importance  and 
the  writer  of  this  opinion  is  not  entirely  clear  concerning 
it.  But  we  are  unable  to  give  any  sufficient  reason  for 
overcoming  the  presumptions  attaching  to  the  correctness 
of  the  judgment. 
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We  have  carefully  considered  the  cases  cited  by  appel- 
lant, but  do  not  find  any  of  them  to  be  sufficiently  in  point 
to  need  particular  discussion.  It  might  be  added  that  there 
does  not  seem  to  be  any  good  reason  why  the  hole  could 
not  have  been  properly  cared  for  from  the  outside,  without 
access  to  the  basement. 

The  wearing  off  of  the  edges  of  the  hole,  or  the  shelf  of 
the  stone  pavement  upon  which  the  lid  rested,  was  plainly 
shown  by  the  evidence  to  be  a  thing  easily  observed  or 
ascertained  from  the  top  of  the  sidewalk,  and  as  much 
within  the  observation  by  the  owner  of  the  building  from 
the  outside,  as  by  the  tenant  from  underneath. 

In  otir  opinion  the  instruction  was  right,  and  there  being 
nothing  else  observed  by  us  of  vital  importance  to  be 
discussed,  we  affirm  the  judgment  of  the  Circuit  Court. 
Affirmed. 


North  Chicago  St.  R.  B.  Co.  v.  Charles  D.  Burgess,  by 

His  Next  Friend. 

1.  Instructions — Reference  to  the  Amount  of  the  Ad  Damnum. — 
Reference  in  an  instruction  to  the  amount  claimed  in  the  declaration  by 
stating  that  if  the  jury  find  the  defendant  guilty,  damages  can  not  be 
assessed  beyond  the  amount  of  the  ad  damnum,  is  not  to  be  commended, 
but  does  not,  necessarily,  constitute  reversible  error. 

2.  Appellate  Court  Practice— Questions  of  Excessive  Verdicts 
Must  be  Raised  in  the  Court  Below. — Where  the  objection  that  the 
amount  of  the  verdict  is  excessive  is  not  included  in  a  motion  for  a 
new  trial  in  the  court  below,  it  is  too  late  to  raise  the  question  in  the 
Appellate  Court. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901.  Af- 
firmed.   Opinion  filed  March  29,  1901. 

John  A.  Rose  and  Louis  Boisot,  Jr.,  attorneys  for  appel- 
lant; W.  W.  Gurley,  of  counsel. 

McClellan  &  Spencer,  attorneys  for  appellee. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  for  personal  injury.  The  case  was 
tried  before  a  jury,  and  the  Superior  Court  gave  judgment 
in  favor  of  appellee  upon  the  verdict.  From  that  judgment 
this  appeal  is  prosecuted. 

Appellee,  a  boy  ten  years  of  age,  was  injured  while 
attempting  to  board  one  of  appellant's  cars  the  latter  part 
of  January,  1898.  There  is  evidence  tending  to  show  that 
in  company  with  several  other  boys  he  was  returning  from  a 
sociable  at  the  house  of  the  pastor  of  the  church  in  the  choir 
of  which  they  were  singers;  that  they  stopped  at  a  corner 
and  waited  for  a  car;  that  when  the  car  came  it  stopped, 
and  that  just  as  appellee  u  was  getting  on,  the  car  started 
up  with  a  jerk  "  and  appellee  "  fell  into  a  heap  of  snow," 
and  "  his  arm  went  under  the  car  someways  "  and  he  was 
injured.  The  injury  proves  to  be  severe,  and  appears  to 
have  rendered   the  arm  permanently  useless. 

The  declaration  charges  that  the  car  was  wrongfully- 
started  while  appellee  was  in  the  act  of  becoming  a  pas- 
senger, and  when  he  had  already  become  such  passenger; 
and  also  that  appellant  had  wrongfully  and  negligently 
allowed  an  accumulation  of  snow  to  remain  alongside  its 
tracks;  that  appellee  was  thrown  by  the  movement  of  the 
car  against  such  bank  of  snow,  by  reason  of  which  he  was 
thrown  and  rolled  under  the  car. 

It  is  claimed  by  appellant  that  the  plaintiff  attempted  to 
jump  on  the  car  while  jt  was  moving,  but  that  the  platform 
being  crowded  he  was  unable  to  get  on,  and  fell,  and  there 
is  evidence  tending  to  sustain  this  contention. 

It  is  first  urged  that  the  court  erroneously  modified  an 
instruction  requested  by  appellant,  as  follows : 

"  The  jury  should  not  consider  the  question  of  the  amount 
of  the  plaintiff's  damages  until  they  have  determined  the 
questions:  First,  whether  the  plaintiff  was  exercising 
ordinary  care  for  his  own  safety,  for  one  of  his  apparent  a^e 
and  intelligence,  at  the  time  of  the  injury;  and,  second, 
whether  the  defendant  was  guilty  of  the  negligence  charged 
in  the  declaration.  And  unless  they  find  from  the  prepon- 
derance of  the  evidence  that  the  plaintiff  was  exercising 
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ordinary  care,  for  one  of  his  apparent  age  and  intelligence, 
for  his  own  safety,  and  that  the  defendant  was  guilty  of  the 
negligence  so  charged,  the  verdict  must  be  not  guilty  as  to 
defendant.  The  jurors  are  not  to  compromise  between  the 
question  of  liability  and  the  amount  of  damages,  nor  are 
they  to  arrive  at  a  verdict  by  chance;  and  even  if  they  find 
the  defendant  guilty,  they  must  not  reach  an  assessment  of 
damages  by  adding  the  amount  individual  jurors  think 
outrht  to  be  awarded,  and  dividing  the  amount  so  obtained 
by°the  number  of  jurors  voting;  and  no  juror  must  consent 
to  a  verdict  which  does  not  meet  with  the  approval  of  his 
own  judgment  and  conscience,  after  due  deliberation  with 
his  fellow  jurors,  and  after  fairly  considering  all  the  evi- 
dence admitted  by  the  court,  and  the  law  as  given  in  the 
instructions  of  the  court." 

The  court  refused  to  give  this  instruction  as  asked,  but 
modified  it  by  adding  to  it  the  following  sentence : 

"  And  the  jury  are  further  instructed  that  even  though 
under  the  evidence  and  instructions  of  the  court  they  should 
find  the  defendant  guilty,  damages  can  not  in  this  case  be 
assessed  beyond  twenty  thousand  dollars,  the  ad  damnum 
in  the  declaration," 

It  is  argued  that  as  no  other  instruction  was  asked  or 
given  referring  to  the  subject  of  damages,  the  effect  of  this 
instruction,  as  modified,  wafc  to  advise  the  jury  to  find  a 
verdict  of  $20,000,  regardless  of  the  evidence;  and  that 
this  was  reversible  error.  In  support  of  this  contention 
the  cases  of  C,  R.  I.  &  P.  R.  R.  Co.  v.  Austin,  69  111.  426: 
Freeport  v.  Isbell,  83  111.  440;  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  v.  Jenkins,  174  111.  398;  111.  C.  R.  R.  Co.  v.  Souders, 
178  111.  585,  are  cited.  But  we  do  not  regard  the  instruc- 
tion in  the  case  before  us  as  equivalent  to  telling  the  jury  that 
they  were  expected  to  render  a  verdict  for  the  amount  men- 
tioned, as  was  held  to  be  the  effect  of  the  instruction  in  the 
firatof  the  above  cited  cases;  nor  does  it  tell  the  jury  to 
ignore  the  evidence  in  determining  the  question  of  liability. 
Taking  the  instruction  as  a  whole,  what  precedes  as  well 
as  the  modification  or  addition  complained  of,  it  certainly 
is  not  as  we  view  it,  open  to  the  objection  of  indicating  to 
the  jury  that  they  are  to  determine  the  question  of  liability 
in  any  other  way  except  from  the  evidence.     There  is  noth- 
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ing  in  the  modification  complained  of  which  conveys  the 
idea  that  the  jury  might  allow  damages  such  as  they  may 
deem  fair  and  just  compensation  of  their  own  volition,  aside 
from  what  the  evidence  warranted.  On  the  contrary  the 
jury  is  expressly  told  that  no  verdict  should  be  consented 
to,  which  does  not  meet  approval  "after  fairly  considering 
all  the  evidence  admitted  by  the  court."  Such  also  is  the 
tenor  of  several  other  of  the  instructions  given.  In  East 
St.  L.  Con.  Ry.  Co.  v.  O'Hara,  150  111.  580  (584),  it  is  said 
that  "although  such  reference  to  the  amount  of  the  ad 
damnum  in  the  declaration  is  not  to  be  commended,  still 
we  do  not  think  it  constituted  such  error  as  calls  for  a 
reversal  of  the  judgment." 

It  is  urged  that  a  new  trial  should  have  been  granted 
because  of  alleged  misconduct  of  appellee's  attorney,  in 
alluding  to  a  written  statement  the  signature  to  which  was 
obtained  from  one  of  appellee's  witnesses  before  the  trial, 
it  appearing  that  upon  objection  of  appellee's  attorney 
appellant  was  prevented  from  stating  the  purpose  for  which 
the  statement  was  procured.  It  is  said  that  under  these 
circumstances  the  attorney  had  no  right  to  tell  the  jury 
what  could  have  been  only  the  product  of  his  imagination 
as  to  what  that  purpose  was.  It  is  true  that  it  is  highly 
improper  for  attorneys  to  inject  into  their  argument  to  the 
jury  any  statements  not  warranted  by  the  actual  evidence. 
But  an  examination  of  the  evidence  does  not  at  all  convince 
us  that  this  was  done  in  the  matter  referred  to.  There 
was,  nevertheless,  another  remark  of  appellee's  attorney 
which  is  much  more  open  to  question.  He  was  interrupted 
before  the  sentence  was  concluded  and  an  objection  was 
sustained  by  the  court.  An  attorney  has  no  right  to  say 
to  thfc  jury  outside  of  the  evidence  that  appellant  "  had 
three  conductors  and  gripmen  who  were  used  to  things  hap- 
pening like  this — "  if  the  reference  was  to  the  accident  and 
injury.  There  is  enough  doubt,  perhaps,  from  the  absence 
of  the  context,  and  by  reason  of  the  statement  of  the 
offending  attorney  immediately  made,  "  I  was  going  to  mod- 
ify that,"  to  prevent  the  conclusion  that  it  was  intended  to 
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leave  the  impression  which,  standing  by  itself,  the  uncom- 
pleted sentence*  might  appear  to  convey,  or  that  any  inju- 
rious prejudice  in  the  jury  was  in  fact  produced.  On  the 
whole  we  can  not  say  that  the  trial  judge  who  heard  the 
remarks  of  counsel  and  conducted  the  trial,  erred  in  refus- 
ing a  new  trial  on  this  ground,  it  being  a  matter  resting 
within  his  sound  legal  discretion.  We  can  not  say  from 
the  record  that  such  discretion  was  not  properly  exercised. 

It  is  urged  that  the  misconduct  of  one  of  the  jurors  was 
such  as  to  make  it  error  to  have  refused  a  new  trial.  "We 
have  read  with  care  the  colloquy  between  the  juror  in  ques- 
tion and  the  counsel,  and  his  interrogatories  addressed  from 
time  to  time  to  witnesses.  As  is  intimated  in  C,  M.  &  St. 
P.  Ry.  Co.  v.  Harper,  128  111.  384,  while  the  juror  assumed 
a  duty  which  did  not  belong  to  him,  still  there  is  nothing 
which  shows  that  he  had  become  incompetent  to  discharge 
his  duty  as  juror,  though  he  does  appear  to  have  been 
over-officious  and  inclined  to  be  disputatious.  But  we  find 
no  objection  made  by  counsel  for  appellant  at  the  time  to 
the  juror's  interference.  It  is  too  late  to  raise  the  objec- 
tion for  the  first  time  on  motion  for  a  new  trial,  having 
taken,  without  objection,  the  chances  of  a  favorable  verdict. 
2  Thompson  on  Trials,  Sec.  2613;  C,  M.  &  St.  P.  Ry.  Co. 
v.  Krueger,  23  111.  App.  639  (643);  Stampofski  v.  Steffens, 
79  111.  303. 

It  is  urged  that  the  verdict  of  $10,000  is  excessive.  It  is 
quite  possible  that,  sitting  as  jurors,  we  might  not  have 
been  willing  to  agree  to  so  large  an  amount.  But  that  is 
not  the  controlling  question.  The  amount  to  be  awarded 
was  distinctly  within  the  province  of  the  jury,  and  we  are 
unable  to  say  from  a  careful  consideration  of  the  record 
that  its  settlement  was  influenced  in  any  degree  by  passion 
or  prejudice.  It  does  not  appear  that  objection  to  the 
amount  awarded  was  raised  on  motion  for  a  new  trial  in  the 
Superior  Court,  nor  does  it  appear  that  the  court's  attention 
was  in  any  way  called  to  the  point  now  urged.  Had  this 
been  done,  an  opportunity  would  have  been  afforded  the 
trial  judge  to  require  a  remittitur,  if,  in  his  judgment,  objec- 
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tion  to  the  amount  of  the  verdict  having  been  raised,  such 
remittitur  was%  warranted.  It  is,  we  think,  too  late  to  raise 
the  objection  now.  Jones  v.  Jones,  71  111.  502;  Brewer  v. 
Boddie,  162  111.  346;  Calumet,  etc.,  v.  Van  Pelt,  68  111. 
App.  582  (585). 

Finding  no  reversible  error  the  judgment  of  the  Superior 
Court  must  be  affirmed. 
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|-q .       l.    Mechanics'  Liens— Subcontractors— Duty  of  the  Owner. —Under 

si  13  636  8ect*on  5  of  tne  mechanics'  lien  law  (Hurd's  R.  8. 1899,  1110),  it  is  the 
duty  of  the  owner,  before  he  can  safely  make  payments,  to  require  of 
the  contractor  a  statement  of  all  persons  furnishing  materials,  giving 
the  names,  and  how  much,  if  anything,  is  due  them,  and  when  the  same 
will  become  due,  and  it  is  the  duty  of  the  original  contractor  to  furnish 
such  statement  upon  request. 

2.  Same— Duty  of  the  Subcontractor. — By  section  twenty-three  of 
the  act  it  is  the  duty  of  the  subcontractor  to  furnish  to  the  owner  a 
statement  of  the  persons  furnishing  materials,  giving  the  names,  and 
how  much,  if  anything,  is  due  them,  and  when  the  same  will  become 
due. 

Mechanic's  Lien.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1901.  Affirmed.  Opinion  filed  March 
29,  1901. 

George  W.  Hall,  attorney  for  appellant. 
Levi  Sprague,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  filed  its  petition  seeking,  as  subcontractor,  to 
establish  a  mechanic's  lien  for  material  furnished  and  used 
in  the  erection  of  a  certain  building  upon  the  premises  de- 
scribed in  said  petition,  making  appellant,  as  owner,  and  the 
Parks-Baldwin  Building  Company  as  original  contractor, 
parties  defendant,  together  with  others  said  to  be  inter- 
ested.    Appellee  claims  under  a  verbal  contract  with  said 
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original  contractor,'  but  alleges  that  the  material  having 
been  furnished,  said  contractor  refused  or  neglected  to  pay 
according  to  its  agreement.  Thereupon  appellee,  within 
sixty  days  from  the  date  of  furnishing  the  last  .of  the 
material  called  for  under  said  agreement,  caused  a  written 
notice  of  its  claim  to  be  served  upon  appellant  in  accord- 
ance with  the  requirements  of  the  statute.  Sec.  25,  Me- 
chanic's Lien  Act. 

The  Nutriment  Company,  appellant  herein,  answered, 
admitting  its  contract  with  the  Parks-Baldwin  Company 
for  erection  of  the  building,  but  denied  that  there  is  any- 
thing due  from  it  to  such  original  contractor,  alleging  that 
said  contractor  is  largely  indebted  to  said  appellant  for  fail- 
ure to  perform  its  contract.  The  other  defendants  failed 
to  appear  and  were  defaulted. 

The  master  finds  that  appellee,  having  served  notice  upon 
the  owner  as  required  by  the  provision  of  the  statute  above 
referred  to,  thereupon  became  entitled  to  a  lien  to  the  extent 
of  its  claim,  upon  all  the  funds  in  said  owner's  hands  not 
yet  paid  over  in  accordance  with  the  original  contract,  and 
also  to  such  funds  or  moneys  as  had  been  so  paid  over,  but 
wrongfully  as  against  appellee.  The  master  further  finds 
that  said  appellant,  The  Nutriment  Company,  has  not  exer- 
cised the  rights  and  powers  conferred  upon  it  as  owner  by 
sections  5  and  23  of  the  mechanics'  lien  act,  and  that 
therefore  no  payments  made  by  it  to  the  original  contractor 
should  be  regarded  rightfully  made  as  against  appellee. 
Section  5,  so  referred  to,  makes  it  the  duty  of  the  contractor, 
within  ten  days  after  the  contract  is  made  and  before  com- 
mencing work  thereunder,  to  give  the  owner  a  verified 
statement  of  the  names  and  addresses  of  all  subcontractors 
and  the  amount  to  become  due  each,  and  also  makes  it  the 
duty  of  the  owner  to  require  such  statement.  Section  23 
makes  it  the  duty  of  each  subcontractor,  upon  the  request 
of  the  owner,  to  make  out  and  furnish  the  latter  a  state- 
ment of  the  persons  furnishing  material,  how  much  is  due 
or  to  become  due  to  each,  and  when  the  same  becomes  due. 
Section  33  of  the  act  is  as  follows : 
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"  No  payrfients  to  the  contractor  or  to  his  order  shall  be 
regarded  as  rightfully  made  as  against  the  subcontractor  or 
party  furnishing  material,  if  made  by  the  owner  without 
exercising  or  enforcing  the  rights  and  powers  conferred 
upon  him  in  sections  5  and  23  of  the  act." 

There  is  no  evidence  tending  to  show  any  effort  by  appel- 
lant to  exercise  or  enforce  its  rights  under  the  sections  of 
the  statute  referred  to.  Those  sections  expressly  require 
the  owner  to  take  the  initiative  by  requiring  or  requesting 
such  statements.  By  section  5  it  is  made  the  duty  of  the 
owner  to  require  a  statement,  as  provided  by  the  original 
contractor,  if  not  furnished  otherwise;  and  by  section  23 
it  is  made  the  duty  of  the  subcontractor  to  furnish  the 
owner  a  statement,  as  provided,  upon  the  owner's  request 
therefor.  Section  33  requires  the  owner  to  make  use  of  the 
means  so  provided  for  obtaining  the  information,  at  peril 
otherwise  of  losing  any  right  to  be  credited,  as  against  a 
subcontractor,  with  payments  made  without  such  precau- 
tions. Cases  arising  under  the  former  statute  not  containing 
these  express  provisions  are  not,  of  course,  in  point,  but  the 
argument  in  Chicago  Sash  &  Blind  Mfg.  Co.  v.  Shaw,  44 
111.  A  pp.  618  (624),  and  the  conclusion  there  stated,  are 
applicable  in  the  case  at  bar  under  the  present  statute. 

44  Defendant  in  error  could  not  lawfully  pay  to  the  con- 
tractor or  his  order  without  a  sworn  statement,  to  the 
injury  of  plaintiff  in  error  and  against  the  express  prohibi- 
tion of  the  statute.  This  is  the  very  thing  that  the  legisla- 
ture intended  to  protect  the  subcontractor  against,  and 
defendant  in  error  having  paid  to  the  contractor  or  to  his 
order  without  such  statement,  sums  far  in  excess  of  the 
amount  due  plaintiff  in  error,  such  payments  were,  by  the 
statute,  made  illegal,  and  the  right  of  plaintiff  in  error  to  a 
lien  was  not  affected  thereby." 

We  are  aware  that  the  conclusion  in  that  case  was  not 
sustained  by  the  Supreme  Court.  (144  111.  520.)  But  the 
statute  then  under  consideration,  unlike  the  law  of  1895, 
did  not  "  make  it  the  legal  duty  of  the  owner  to  require  of 
the  contractor  the  statements  provided  for."  But  section  5  of 
the  present  law  expressly  makes  it  the  duty  of  the  owner 
so  to  do.     In  other  respects  also  the  statute  is  materially 
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changed.  The  construction  placed  in  the  last  cited  case 
upon  the  words  "  the  persons  intended  to  be  benefited  by 
the  act"  (144  111.  on  page  531,  supra)  would  now  include, 
we  think,  those  "  named  in  the  original  contractor's  state- 
ment to  the  owner,  and  whose  claims  the  owner  should 
thereby  be  notified,  provided  the  owner  performed  the  duty 
of  requiring  such  statement,  in  accordance  with  section  5. 

It  is  said  by  appellant  that  the  master  refused,  unless  fur- 
nished a  copy  of  the  testimony  introduced  in  behalf  of 
appellant,  to  consider  such  testimony.  The  master  reports 
that  he  notified  appellant's  attorney  he  had  entered  a  rule 
requiring  a  transcript  of  appellant's  evidence  to  be  filed  by 
a  day  named,  in  default  of  which  such  testimony  would  be 
disregarded  in  making  up  the  master's  report.  The  rule 
was  not  complied  with,  and  the  master  states  in  his  report 
that  he  accordingly  disregarded  such  testimony.  Appel- 
lant's counsel  moved  for  an  order  on  the  master  to  file  with 
his  report  all  the  evidence  heard  by  him,  including  that  of 
which  appellant  had  refused  to  furnish  a  transcript,  which 
motion  the  Circuit  Court,  upon  hearing,  denied, and  we  think 
rightfully.  The  testimony  had  been  heard  by  the  master 
orally,  but  the  stenographer,  who  it  appears  took  the  notes 
of  his  own  volition  and  not  by  request  of  appellant,  was  not 
required  to  furnish  a  transcript  to  the  master  without 
compensation  for  his  labor,  and  this  the  master  was  under 
no  obligation  to  pay  or  advance  for  the  benefit  of  appellant 
or  its  counsel.  Under  such  circumstances  that  testimony 
could  scarcely  be  considered  as  before  the  master  when  he 
made  his  report,  and  it  must  necessarily  have  been  disre- 
garded, since  appellant  made  no  effort  to  preserve  or  pre- 
sent it  in  any  way  whatever.  We  regard  the  inference  as 
justifiable  that  appellant's  counsel  did  not  himself  think 
such  testimony  material  or  beneficial  to  his  client's  case, 
and  that  no  harm  was  suffered  by  its  being  disregarded. 
A  similar  question  arose  in  Rimmer>  v.  O'Brien-Green  Co., 
64  111.  App.  104,  and  the  decree  was  sustained.  See  cases 
therein  cited. 

Complaint  is  made  as  to  the  introduction  of  complainant's 
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exhibit  one.  This  was  the  statement  of  account  for  mate- 
rial furnished,  and  certified  to  by  the  original  contractor  as 
furnished  according  to  agreement.  Its  correctness  was  not 
denied  and  was  sufficiently  proven;  and  without  taking  time 
to  discuss  the  evidence  in  detail,  it  must  suffice  to  say  that 
we  are  satisfied  no  error  was  committed  in  this  respect. 
The  evidence  is  not  controverted,  tending  to  show  that  the 
material  therein  described  was  delivered  upon  the  premises 
in  controversy. 

It  is  urged  that  the  decree  is  erroneous  in  holding  both 
the  original  contractor  and  the  owner  personally  liable  for 
the  amount  due  complainant.  Section  29  of  the  act  under 
review  provides  that  all  suits  by  subcontractors  shall  be 
against  the  owner  and  contractor  jointly,  and  that  "  all  such 
judgments,  where  the  lien  is  established,  shall  be  against 
both  jointly,  but  shall  be  enforced  against  the  owner  only 
to  the  extent  that  he  is  liable  under  his  contract  as  by  this 
act  provided."  As,  however,  there  is  no  assignment  of  error 
in  this  respect,  we  have  no  occasion  to  consider  the  objec- 
tion at  length. 

A  supplemental  report  was  filed  by  the  master  pursuant 
to  an  order  of  court  containing  full  references  to  the  evi- 
dence upon  which  his  several  findings  and  conclusions  were 
based,  to  which  no  objections  or  exceptions  were  filed.  We 
have,  however,  in  view  of  the  importance  of  questions  in- 
volved, chosen  to  consider  some  matters  not  properly  pre- 
sented in  the  record  although  argued  in  the  briefs. 

The  judgment  of  the  Circuit  Court  must  be  affirmed 


West  Chicago  St.  R.  R.  Co.  v.  John  Klecka. 

1.  Railroads— Killing  AnimaU  Rightfully  upon  the  Track.— In 
considering  the  general  rule  that  a  railroad  company  is  not  liable  for 
injury  to  animals  coming  upon  its  right  of  way  without  its  fault,  pro- 
vided the  servants  in  charge  of  the  train  do  everything  reasonably 
within  their  power  to  avert  an  injury  after  discovering  that  the  ani- 
mals are  in  peril,  a  distinction  is  to  be  borne  in  mind  between  animals 
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trespassing,  and  upon  the  right  of  way  without  the  knowledge  of  the 
company,  and  such  as  are  not. 

2.  Same— Injuries  to  Dogs  Rightfully  upon  the  Track. — A  dog  may 
be  rightfully  upon  the  track  of  a  street  railway  company,  and  if  seen  in 
time  by  the  servants  in  charge  to  have  slackened  the  speed  of  the  cars 
and  so  avoided  injury  to  the  dog,  and  no  efforts  were  made  in  that  direc- 
tion by  such  servants,  lack  of  effort  will  constitute  negligence  for  which 
a  recovery  may  be  had. 

Action  for  Injuries  to  Domestic  Animals.— Appeal  from  the  Superior 
Court  of  Cook  County?  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901.  Af- 
firmed.   Opinion  filed  March  29,  1901. 

John  A.  Rose  and  Louis  Boisot,  Jr.,  attorneys  for  appel- 
lant; W.  W.  Gurley,  of  counsel. 

J.  Warren  Pease,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  is  an  action  originating  before  a  justice  of  the  peace, 
brought  by  John  Klecka  against  the  West  Chicago  Street 
Kailroad  Company  to  recover  damages  for  the  killing  of 
the  plaintiffs  dog.  The  plaintiff  obtained  judgment  before 
the  justice  for  $200.  On  appeal  to  the  Superior  Court 
there  were  two  trials.  The  result  of  the  first  trial  was  a 
verdict  against  the  defendant  for  $175,  which  was  set  aside 
by  the  court,  and  the  result  of  the  second  trial  was  a  ver- 
dict for  $75,  upon  which  judgment  was  entered.  From  this 
judgment  the  defendant  appeals. 

The  accident  happened  on  the  evening  of  November  10, 
1897,  about  dusk.  The  motorman  of  the  car,  testifying  for 
appellant,  said : 

"  On  that  night  you  couldn't  see  more  than  half  a  block 
at  the  farthest,  ahead  of  you." 

The  dog  was  a  "  Blue  Great  Dane,1'  and  was  used  by 
appellee  as  a  watch  dog  in  and  about  his  saloon.  It  is  not 
claimed  that  the  damages  recovered  are  excessive.  The 
defense,  as  stated  in  appellant's  brief,  is  "  that  the  killing 
of  the  dog  was  a  pure  accident,  caused  by  the  fact  that  the 
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dog  went  upon  the  track  of  the  defendant  and  was  killed 
without  any  negligence  on  the  part  of  defendant's  (appel 
hint's)  servants."  There  was  evidence  tending  to  show, 
and  the  evidence  seems  to  have  preponderated  that  way, 
that  the  dog  might  easilv  have  been  seen  by  the  motorman 
at  a  distance  of  fifty  feet  or  more  ahead  of  the  car,  if  he 
had  been  observant  of  the  care  he  was  in  duty  bound  to 
exercise,  nosing  or  sniffing  along  on  the  ground  in  close 
proximity  to  the  track  and  headed  to  enter  upon  the  track, 
and  that  it  actually  got  in  the  middle  of  the  track  while 
the  car  was  at  least  fifteen  feet  away.  According  to  the  car 
conductor's  testimony,  the  car  was  moving  at  its  ordinary 
speed  of  about  seven  miles  an  hour,  and  the  motorman  testi- 
fied that  the  best  that  could  be  done  on  the  tracks  in  their 
then  condition,  would  be  to  stop  the  car  in  about  forty  or 
forty-five  feet.  The  evidence  shows,  without  contradiction, 
so  far  as  we  observe,  that  the  speed  of  the  car  was  not  in 
the  least  degree  slackened  because  of  the  presence  of  the 
dog  upon  the  street  or  track,  until  after  it  was  run  over. 
Nor  was  any  warning  given,  or  any  effort  whatever  made, 
by  the  persons  in  charge  of  the  car,  except  the  usual  noise 
and  light  of  the  moving  car,  to  frighten  the  dog  from  its 
place  of  danger  until  the  instant  the  dog  was  struck. 
About  five  minutes  before  the  dog  was  run  over,  it  had 
been  taken  out  of  the  saloon  upon  the  street  by  its  owner, 
presumably  for  exercise,  but  the  owner  being  called  back  to 
serve  some  customers,  the  dog  was  left  unwatched  for  that 
length  of  time.  No  argument,  however,  is  made  that 
appellee  was  negligent  in  that  respect.  The  argument  of 
appellant  seems  to  be  that  because  of  the  known  quick 
movements  of  a  dog,  appellant  was  absolved  from  slowing 
down  its  car,  while  the  dog  was  near  to,  though  not  on  the 
track,  and  that  if  after  actually  discovering  the  dog  between 
the  rails  the  motorman  did  all  in  his  power  to  prevent  an 
injury  to  it,  the  appellant  is  not  chargeable  with  the  neg- 
ligence. 

"  It  is  said  that  the  judge  should  have  told  the  jury  that 
a  motortuan  might  rely  upon  the  keen  sense  of  hearing, 
great  alertness,  intelligence  and  active  celerity  common  to 
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dogs,  and  they  might  consider  and  weigh  their  own  prac- 
tical knowledge  as  to  the  nature,  character  and  quality  of 
dogs,  and  consider  all  these  matters  in  reaching  a  verdict 
in  the  case. 

The  request,  we  think,  is  too  broad.  Unquestionably, 
the  jury  might  take  into  consideration  common  knowledge 
and  observation  about  the  habits  and  qualities  of  dogs,  but 
it  was  going  too  far  to  say  that  the  motorman  might  rely 
upon  the  quickness  and  celerity  of  the  do<r,  and  thus  absolve 
himself  from  all  duty  and  care  to  prevent  the  accident, 
which  is  virtually  what  the  request  implies."  Citizens' 
Rapid  Transit  Co.  v.  Dew,  40  L.  K.  A.  518  (Supreme  Court 
of  Tenn.). 

The  general  rule  that  a  steam  railway  company  is  not 
liable  for  injury  to  animals  that  have  come  upon  its  right 
of  way  without  the  company's  fault,  provided  the  opera- 
tives of  the  train  did  everything  reasonably  within  their 
power  to  avert  the  injury  after  they  discovered  the  animals 
were  in  peril,  is  undoubtedly  good  law  in  principle,  and 
under  the  authorities.  Chicago  &  Alton  R.  R.  Co.  v. 
Saunders,  85  111.  288;  Illinois  Central  R.  R.  Co.  v.  Noble, 
142  111.  578. 

A  distinction  must,  however,  be  kept  in  mind  between 
animals  that  are  trespassing  on  a  right  of  way  and  are  there 
without  the  knowledge  of  the  company,  and  such  as  are 
not.     I.  C.  R.  R.  Co.  v.  Noble,  supra. 

Here,  the  appellant  was  operating  its  cars  on  a  public 
street,  and  the  motorman  knew,  or  might  have  known  in 
ample  time  to  have  avoided  the  injury,  if  he  had  looked, 
that  the  dog  was  perilously  near  to  danger  of  being  injured. 
A  dog  may  rightfully  be  on  a  public  highway,  under  restric- 
tions not  involved  in  this  record. 

44  It  was  not  error  to  charge  that  inasmuch  as  the  street- 
car track  was  laid  on  the  roadwav  and  on  the  same  level 
with  it,  the  dog  was  not  a  trespasser  if  he  went  upon  the 
track,  inasmuch  as  the  dog  was  not  improperly  On  tne  high- 
way."    Citizens'  Rapid  Transit  Co.  v.  Dew,  supra. 

The  oase  of  Rockford,  Rock  Island  and  St.  Louis  R.  R. 
Co.  v.  Rafferty,  73  111.  58,  was  one  where  a  cow  was  killed 
at  a  public  railroad  crossing  (where  the  cow  could  not  have 
been  a  trespasser),  and  the  court  said : 
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,  "  If  appellee's  cow  was  in  plain  view  of  the  engine  driver, 
or  fireman,  in  charge  of  the  train,  and  was  seen,  or  if  by 
the  use  of  ordinary  care  and  precaution,  she  could  have 
been  seen  in  time  for  the  speed  of  the  train  to  have  been 
slackened  and  the  accident  avoided,  and  no  efforts  were 
made  whatever  in  that  direction,  it  can  not  reasonablv  be 

7  ft/ 

contended  but  this  would  be  negligence  for  which  a  recov- 
ery might  be  had." 

No  point  is  made  in  argument,  upon  the  instructions,  or 
as  to  the  right  of  property  in  a  dog,  nor  as  to  anything 
except  that  the  verdict  is  not  supported  t>y  the  evidence. 
The  conflict  in  the  evidence  was  settled  by  the  jury  in  favor 
of  a  recovery,  and  we  think  rightfully  so. 

The  judgment  is  affirmed. 

Mr.  Justice  Horton  dissents. 


Etta  M.  Farquharson  and  David  3.  Overbolt  v.  United 

Typewriter  and  Supplies  Co. 

1.  Sales— Bona  Fide  Purchaser  a  Without  Notice.— Where  a  vendor 
sells  property  and  delivers  it  to  the  vendee,  upon  his  agreement  to  give 
a  note  for  it  at  a  future  day  with  security,  a  sale  of  it  by  such  vendee 
to  another  party,  without  knowledge  of  such  arrangement,  will  pass 
the  title  to  the  latter,  and  he  will  hold  the.  property  as  against  the  first 
vendor. . 

Replevin, — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1901.  Reversed  and  remanded.  Opinion 
filed  March  29,  1901. 

George  Hunt  and  J.  C.  Essick,  attorneys  for  appellants. 
Otho  D.  Swearingen,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  in  replevin  to  recover  a  typewriting 
machine  from  the  possession  of  appellants,  and  obtained  judg- 
ment in  the  Circuit  Court,  from  which  this  appeal  is  prose- 
cuted. 
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The  machine  in  question  was  sold  and  delivered  by 
appellee  to  a  corporation  known  and  doing  business  under 
the  name  and  style  of  the  Standard  Coal  and  Coke  Com- 
pany, in  accordance  with  the  terms  of  a  written  contract, 
which  provided  that  the  title  to  the  machine  should  remain 
in  the  vendor  until  the  purchase  money  was  fully  paid. 
There  is  no  question,  and  it  is  conceded  by  both  parties,  that 
in  law,  this  transaction  was  a  conditional  sale.  Gilbert  v. 
Nat.  Cash  Register  Co.,  176  111.  288  (294). 

The  Standard  Coal  and  Coke  Company,  the  purchaser, 
still  owed  about  forty  dollars  of  the  purchase  price;  but 
becoming  financially  embarrassed  in  June,  1895,  and  its 
office  rent  not  having  been  paid,  the  machine  in  question, 
with  other  property,  was  taken  by  the  landlord  under  a  dis- 
traint warrant.  The  president  of  the  Coal  and  Coke 
Company,  according  to  undisputed  testimony,  appealed  to 
appellant  Overholt,  who  is  president  of  the  Springside 
Coal  Mining  Company,  and  who  agreed  to  advance  money 
amounting  to  $150  to  pay  the  rent  and  release  the  property 
distrained,  provided  the  latter  was  put  into  his  hands  as 
security.  This  was  done  on  or  about  Juno  21,  1895.  Not 
being  able  to  raise  the  money  to  redeem,  the  Standard  Coal 
and  Coke  Company,  the  original  purchaser  of  the  machine, 
executed,  August  1st  following,  a  bill  of  sale  of  the  prop- 
erty distrained,  including  the  typewriter  in  controversy,  to 
the  Springside  Coal  Mining  Company,  the  consideration 
being  the  money  which  had  been  previous^  advanced  by 
said  company  to  release  the  property  from  the  distraint. 
The  machine  remained  in  possession  of  the  latter  company 
until  December  following,  when  it  was  put  in  possession  of 
appellant  Farquharson,  to  enable  the  latter  to  do  some 
work  for  the  last  named  company;  and  while  in  her  posses- 
sion it  was  seized  under  the  writ  of  replevin.  The  issue  in 
the  replevin  suit  was  submitted  to  a  jury,  which  found  in 
favor  of  appellee,  and  judgment  was  rendered  accordingly. 

We  agree  with  appellee's  attorney  that  "there  is  only 
one  question  to  be  answered,  and  that  is,  was  the  Springside 
Coal  Mining  Company,  whom  the  appellant  Overholt  rep- 
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resented,  a  honafide  purchaser  of  the  typewriter  machine  in 
controversy,"  and  that  the  "  inquiry  will  be  solely  whether 
the  trial  court  erred  in  its  rulings,  and  whether  the  evi- 
dence submitted  on  the  trial  is  of  such  a  character  as  to 
sustain  the  verdict." 

We  do  not  find  anv  error  in  the  ruling  of  the  court  as  to 
admission  of  evidence,  nor  do  we  think  it  was  erroneous  to 
refuse  the  instruction  which  appellants'  attorneys  insist 
should  have  been  given.  The  question  was  not  alone 
whether  the  Springside  Coal  Mining  Company  purchased 
the  machine  from  the  Standard  Coal  and  Coke  Company, 
but  whether  such  purchase  and  conveyance  was  in  good 
faith;  and  we  should  not  be  willing  to  approve  the  refused 
instruction  under  the  conceded  state  of  the  facts  in  this  case. 
If  appellant  Overholt's  company  purchased  the  machine  in 
controversy  from  the  party  in  possession,  who  held  it  under 
a  conditional  sale,  in  good  faith,  without  notice,  then  said 
company  acquired  a  good  title  as  against  appellee,  the  orig- 
inal vendor.  In  Van  Duzer  v.  Mien,  90  111.  499  (501),  it 
is  said  that "  where  a  party  sells  goods  to  another  and  deliv- 
ers them  to  the  purchaser,  although  it  is  agreed  the  pur- 
chaser shall  give  a  note  with  security  at  a  future  day,  a  sale 
by  the  purchaser  to  another  without  notice  will  pass  the 
title  to  the  latter,  and  he  will  hold  the  goods  as  against 
the  first  vendor."    (See  cases  there  cited.) 

The  second  point,  as  to  whether  there  is  evidence  to 
sustain  the  verdict,  must,  however,  be  determined  against 
appellee.  The  contention  of  the  latter's  attorney  is  that 
"the  admitted  facts  show  Overholt  and  the  Standard 
Coal  and  Coke  Company  were  not  strangers,  but  had 
4  traded  a  good  deal '  with  each  other,  and  that  the  presumed 
sale  from  said  company  to  Overholt  was  consummated  and 
goods  delivered  on  June  21,  1895,  a  bill  of  sale  following 
six  weeks  later,  August  1,  1895."  This  is  all  the  evidence 
pointed  out  as  tending  to  show  that  the  purchase  was  not 
honafide.  On  the  other  hand  there  is  the  undisputed  testi- 
mony of  Overholt  that  he  never  heard  of  the  contract 
under  which  appellant  sold   the  machine  until  after  the 
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present  suit  was  begun,  and  he  states  that  he  "  had  no 
knowledge  that  anything  was  owing  on  this  machine.  If  I 
had  known  it  I  should  not  have  had  anything  to  do  with 
it."  There  is  no  evidence,  so  far  as  we  are  able  to  discover, 
contradicting  this  testimony.  The  reason  why  the  bill  of 
sale  was  not  executed  until  six  weeks  after  the  release  of 
the  property  from  the  distraint  is  fully  and  clearly  ex- 
plained. While  it  is  the  province  of  the  jury  to  pass  upon 
questions  of  fact,  no  verdict  should  be  allowed  to  stand 
which  has  no  evidence  to  support  it,  and  which  is  directly  at 
variance  with  undisputed  testimony  as  to  the  facts.  In 
such  case  it  is  the  duty  of  this  court  to  "  interfere  to  relieve 
the  party  prejudiced  by  such  finding."  Elguth  v.  Grueszka, 
75  111.  App.  281  (282)  and  cases  there  cited. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


94      863 

E.  P.  Mueller  v.  Siegfried  Pels.  ,ai92s   76 

1.  Contracts— Election  of  Performance.— A  vendor  of  merchandise 
who  has  the  option  of  delivering  it  at  one  of  two  different  places  by 
a  designated  time,  must  exercise  his  option  within  the  time  permitted, 
or  such  right  becomes  forfeited. 

2.  Same— Options  of  Different  Ways1  of  Fulfilling  an  Obligation.— 
A  party  who  has  the  option  of  two  or  more  ways  in  which  to  fulfill  an 
obligation,  must  make  his  election  before  the  time  for  performing  the 
obligation  passes,  or  the  right  to  elect  will  be  lost. 

Assumpsit,  for  a  breach  of  contract.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1901.  Affirmed. 
Opinion  filed  March  29,  1901. 

Norman  A.  Lough,  attorney  for  appellant. 

George  R.  Mitchell,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 
Appellee  brought  suit  against  appellant  to  recover  for  a 
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shortage  in  the  delivery  of  dried  brewer's  grains,  under  two 
contracts  between  the  parties,  for  the  sale  and  delivery  of  a 
quantity  of  such  grains. 

The  damages  claimed  was  the  difference  between  the 
contract  price  and  the  market  price  of  such  grains  at  their 
place  of  delivery,  and  a  balance  for  an  agreed  allowance  for 
inferior  and  damaged  grains.  The  grains  were  to  be  deliv- 
ered, at  the  option  of  appellant,  in  either  Hamburg,  Ant- 
werp or  Rotterdam,  Europe. 

There  does  not  seem  to  be  any  dispute  as  to  the  quantity 
of  undelivered  grain. 

A  variance,  however,  is  urged  by  appellant  between  the 
amended  declaration  and  the  proofs  as  to  the  market  price 
at  the  date  of  breach,  it  being  contended  that  by  the  decla- 
ration appellant  had  all  of  December,  1897,  in  which  to  make 
his  deliveries,  whereas  the  market  price  proved  is  of  Decem- 
ber 23,  1897,  the  date  of  breach. 

We  think  such  claim  is  a  misapprehension  of  the  evi- 
dence as  to  the  market  price  being  proved  as  of  December 
23,  1897. 

The  witnesses  testifying  as  experts  on  that  subject,  did 
say  the  market  price  in  Hamburg  was  83  marks  on  Decem- 
ber 23,  1897,  but  also  said  it  was  the  same  at  the  end  of 
December,  and  the  jury  were  plainly  justified  in  so  finding. 

It  is  next  insisted  that  all  the  evidence  on  the  subject 
of  market  price,  related  to  such  price  in  Hamburg  alone, 
and  not  at  either  Antwerp  or  Rotterdam.  By  the  contract, 
the  port  of  delivery  of  most  of  the  grains  was  optional 
with  appellant,  at  either  Hamburg,  Antwerp  or  Rotter- 
dam. He  might  have  exercised  his  option  in  that  regard, 
if  he  had  chosen  to  do  so.  But  the  law  is  that  one  having 
an  election  or  option  of  such  a  character,  must  exercise  it 
within  the  time  permitted,  or  such  right  becomes  forfeited. 

Under  the  head  of  election  of  rights  or  remedies,  it  is 
said,  in  Bouvier's  Law  Dictionary : 

"  On  the  failure  of  the  person  who  has  the  right  to  make 
his  election  in  proper  time,  the  right  passes  to  t{ie  opposite 
party." 
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And  in  6  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.),  p.  251,  it 
is  said : 

"  One  who  has  the  option  of  two  or  more  ways  in  which 
to  fulfill  an  obligation,  must  make  his  election  before  the 
time  for  performing  the  obligation  passes,  or  the  right  to 
elect  will  be  lost." 

Again,  it  is  said  in  Wharton  on  Contracts,  Sec.  622: 

"  The  election  is  limited  by  its  own  terms.  When  the 
party  having  the  option  is  bound  to  exercise  it  within  a 
given  period,  if  he  lets  that  period  elapse  without  exercis- 
ing the  option,  the  right  is  forfeited.  The  same  distinction 
is  applicable  to  place.  If  the  right  to  perform  an  alterna- 
tive at  a  particular  place  is  not  complied  with,  e.  g.,  where 
property  is  to  be  delivered  at  a  particular  place  or  money 
paid,  then  the  election  right  is  forfeited."  See  also,  Bishop 
on  Contracts,  Sec.  785, 

Under  those  authorities,  appellant,  by  failure  to  exercise 
his  option,  could  not  complain  if  the  market  price  at  Ham- 
burg was  the  only  one  proven.  The  weight  of  the  evidence, 
however,  with  its  fair  inferences,  is  that  the  market  price 
at  Hamburg  was  as  low,  if  not  lower,  than  at  either  of  the 
other  places. 

There  is  no  ground  for  complaint  by  appellant,  under  the 
evidence,  that  the  judgment  is  for  too  much,  and  in  saying 
this  we  include  the  balance  claimed  to  be  due  to  appellee  on 
account  of  the  1,420  marks  allowance  agreed  on  with  refer- 
ence to  inferior  grains. 

The  action  of  the  court  on  the  instructions  was  right. 
What  we  have  already  said  covers  most  of  the  errors  claimed 
with  respect  of  them.  The  refusal  by  the  court  to  give  two 
instructions,  asked  by  appellant,  because  presented  by  coun- 
sel daring  the  closing  argument  to  the  jury  by  appellee's 
counsel,  can  not  be  complained  of.  The  refusal  to  give  any 
instructions  is  not  assigned  for  error.  But  the  instructions 
so  refused  were  improper  in  themselves. 

We  believe  we  have  sufficiently  considered  all  the  assigned 
errors  that  have  been  argued,  and  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 
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Leroy  Payne  Co.  v.  Knell  Tan  Evra. 

1.  Personal  Injuries— Effect  of  Admitting' the  Payment  of  Wages. 
— In  an  action  for  damages  resulting  from  personal  injuries,  where  it 
appears  from  the  admission  of  the  plaintiff  that  she  had  been  paid  hei 
wages  during  the  time  she  lost  her  employment  because  of  her  injuries, 
further  inquiry  as  to  her  loss  of  wages  as  an  element  of  damages  is  at 
an  end. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901.  Affirmed. 
Opinion  filed  March  29,  1901. 

James  J.  Barbour,  attorney  for  appellant. 

Bulger  &  Glass,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  appeal  is  from  a  judgment  recovered  by  appellee 
for  $750,  in  a  suit  brought  by  her  against  appellant  for 
personal  injuries. 

She  was  riding  a  bicycle  on  the  Lake  Shore  Drive,  and 
was  injured  by  a  collision  with  one  of  appellant's  double 
carriages  driving  in  the  opposite  direction.  As  to  whether 
the  appellee  was  in  due  care  for  her  own  safety,  and  appel- 
lant, by  its  servant,  the  driver  of  ffhe  carriage,  was  guilty  of 
negligence,  are  questions  that  have  been  argued  with  much 
plausibility,  and  with  force  also,  from  the  conflicting  evi- 
dence disclosed  by  the  record.  But,  after  all  that  has  been 
said,  such  questions  were  peculiarly  for  the  jury.  Several 
witnesses,  on  a  side,  to  the  scene,  testified  in  direct  opposi- 
tion to  each  other  as  to  the  material  points  in  the  case,  and 
so  far  as  we  can  discover  they  were  equally  credible  and 
worthy  of  confidence,  barring  the  plaintiff's  interest  in  the 
case,  and  the  driver's  wish  to  shield  himself  from  the  charge 
of  a  failure  to  observe  his  duty.  We  can  not  disturb  the 
verdict  that  has  been  approved  by  the  court,  under  such 
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circumstances.  The  numberless  decisions  do  not  need  to  be 
cited  in  support  of  the  proposition. 

In  an  instruction  given  in  behalf  of  the  appellee,  the  jury 
are  told  that  they  may  take  into  consideration,  among 
other  things,  in  arriving  at  appellee's  damages,  "  the  busi- 
ness she  was  engaged  in,  if  any,  at  the  time  she  was  injured." 
This  is  the  only  part  of  the  instruction  that  is  complained 
of,  and  the  point  of  the  objection  is  that  appellee  admitted 
that  she  was  paid  her  wages  during  all  of  the  six  weeks  or 
more  that  she  lost  from  her  employment,  because  of  the 
injury.  That  fact  being  made  to  appear,  the  trial  court 
ruled  that  further  inquiry  as  to  her  loss  of  wages  was  at  an 
end,  there  being  no  other  loss  claimed  in  that  respect. 

The  business  of  the  appellee  was  a  proper  subject  of  con- 
sideration by  the  jury,  not  for  the  purpose  of  determining 
the  extent  of  her  loss  of  wages,  but  as  affecting  her  generally. 

She  was  a  stenographer,  living  alone,  and  the  part  of  the 
instruction  that  is  found  fault  with,  was  favorable  rather 
than  otherwise  to  appellant. 

One  with  large  responsibilities,  might  have  been  con- 
sidered as  entitled  to  greater  compensation  than  the  mere 
amount  earned  by  her  in  an  outside  employment. 

There  is  no  ground  shown  for  a  reversal  of  the  judgment 
and  it  will  be  affirmed. 
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1.  Former  Decisions— Effect  upon  Subsequent  Proceedings.  —Where  94"  357 

the  judgment  of  the  Appellate  Court  is  one  of  general  reversal  and  re- 
manding, the  trial  court  upon  a  retrial  of  the  cause  and  this  court  upon 
a  subsequent  appeal,  may  look  at  the  opinion  of  the  court  upon  the 
former  appeal  to  ascertain  what  the  law  applicable  to  the  case  was 
held  to  be. 

2.  Res  Adjudicate— Decisions  upon  Former  Appeals.— A,  decision  of 
the  Appellate  Court  upon  a  former  appeal  to  the  effect  that  certain 
letters  relied  upon  to  show  a  new  prominae  tend  to  establish  such  fact 
and  should  have  been  admitted,  and  which  were  afterward  admitted  in 
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evidence  upon  the  second  trial,  and  from  which  the  jury  found  that  a 
new  promise  had  been  made,  is  res  adjudicata  upon  the  question  of 
their  competency,  and  is  not  open  to  discussion  upon  a  subsequent 
appeal  of  the  same  case. 

8.  Limitations— New  Promise— Construction  of  the  Statute. — It  is 
enough  to  satisfy  the  statute  that  a  writing  must  be  either  in  terms  a 
new  promise  in  order  to  remove  the  bar,  or  tliat  it  must  contain  in 
written  words  everything  necessary  from  which  a  written  promise  may 
be  inferred.  The  statute  merely  requires  a  different  mode  of  proof; 
the  inquiry  still  being,  whether  the  written  words  amount  to  a  new 
promise  in  legal  effect  is  the  same  as  before  the  statute. 

4.  Settlements— Proposit tone  for,  Not  Binding  Unless  Accepted,  — 
A  proposition  made  by  way  of  settlement  or  compromise  of  a  claim  is 
not  binding  upon  the  parties  unless  it  is  accepted. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1901.  Reversed  and 
remanded.    Opinion  filed  March  29,  1901. 

Shope,  Mathis  &  Barrett  and  John  H.  Bradley,  attor- 
neys for  appellant. 

Alden,  Latham  &  Young,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  suit  was  begun  by  W.  A.  Koontz  upon  a  promissory 
'  note  made  by  appellant.  Koontz  dying,  the  suit  was  pro- 
ceeded with  by  appellee,  as  executor  of  his  last  will  and 
testament.  To  the  action,  special  pleas  of  set-off,  and  of 
the  statute  of  limitations,  were  interposed.  Replications, 
of  payment,of  set-off,  and  of  a  new  promise,  were  filed  by 
plaintiff,  and  rejoinders  were  filed  by  defendant. 

The  first  trial  of  the  case  resulted  in  a  judgment,  upon  a 
directed  verdict,  in  favor  of  the  defendant  (appellant).  On 
appeal  therefrom,  this  court  reversed  that  judgment  and 
remanded  the  cause.     Freeman  v.  Walker,  67  111.  App.  309. 

On  the  second  trial,  the  present  judgment  for  $2,806.25 
was  recovered  in  favor  of  the  plaintiff  (appellee),  and  is  now 
appealed  from.  A  copy  of  the  note  sued  on,  and  copies  of 
the  letters  relied  upon  as  constituting  evidence  of  the  new 
promise,  may  be  seen  by  referring  to  the  report  of  Free- 
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man  v.  Walker,  supra.  Although  it  may  not  be  properly 
said  that  anything  involved  in  the  first  appeal  to  this  court 
became  res  adjvdicata,  the  judgment  of  this  court  being 
then  merely  one  of  general  reversal  and  remanding,  the 
trial  court  upon  a  retrial  of  the  cause,  and  this  court,  now, 
may  look  at  the  opinion  of  this  court  upon  the  former 
appeal,  to  ascertain  what  the  law  applicable  to  the  case  was 
held  to  be.  James  v.  Illinois  Central  R.  R.  Co.,  93  111. 
A  pp.  294;  Baker  v.  Hess,  53  111.  App.  473;  Clayton  v.  Feig, 
183  111.  603. 

The  effect  of  the  decision  of  this  court  on  the  former 
appeal,  was  that  certain  letters  relied  on  to  show  a  new 
promise,  tended,  at  least,  to  establish  that  fact,  and  should 
have  been  admitted  in  evidence.  They  were  accordingly 
admitted  in  evidence  on  the  second  trial,  and  the  jury  found 
from  them  that  a  new  promise  was  made.  We  will  not 
enter  into  a  discussion,  after  the  former  holding,  as  to  the 
correctness  of  that  decision.  It  is  binding  upon  us,  in 
respect  of  the  letters  being  admissible  in  evidence.  But  it 
is  said  by  appellant  that  certain  of  appellee's  instructions, 
numbered  2,  3  and  6,  are  contradictory  of  appellant's  modi- 
fied instruction,  number  11,  and  that  the  new  promise, 
itself,  must,  under  the  statute,  be  in  writing,  and  can  not 
be  inferred  or  implied  from  anything  in  the  writing.  We 
do  not  agree  to  such  contention.  It  is  enough,  to  satisfy 
the  statute,  that,  either  the  writing  must  be  in  terms  a 
promise,  in  order  to  remove  the  bar  of  the  statute,  or  that 
it  shall  contain  in  written  words  everything  necessary  from 
which  a  written  promise  may  be  inferred.  The  statute 
merely  requires  a  different  mode  of  proof,  the  inquiry  still 
being,  as  before  the  statute,  whether  the  written  words 
amount  to  a  new  promise  in  legal  effect.  1  Wood  on  Lim- 
itations, Sees.  84-86. 

"Any  statement  verbally  made  which  would  formerly 
have  operated  to  revive  a  note,  will  have  the  like  effect  now 
if  reduced  to  writing."     Honn  v.  Pinnell,  61  111.  App.  137. 

We  do  not  mean  to  be  understood  as  approving  appellee's 
instructions  2,  3  and  6,  in  their  entirety,  by  what  we  have 
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said.  One  or  more  of  them  trench  very  closely  upon  per- 
mitting the  new  promise  to  be  inferred  from  parts  of  two 
or  more  separate  letters  written  at  widely  separated  dates, 
which  it  seems  to  be  conceded  by  appellee  can  not  be  done. 
But  inasmuch,  if  another  trial  of  the  case  be  had,  this  can 
be  remedied,  we  dismiss  the  subject. 

Appellant's  7th  and  8th  instructions  that  were  refused 
might  well  have  been  modified  and  given,  but  in  the  form 
prepared  and  handed  to  the  court,  were  too  broad  in  parts, 
and  in  other  respects  did  not  state  all  the  law  they  attempted 
to.  We  also  dismiss  further  consideration  of  them  because 
of  their  obvious  ease  of  amendment  to  make  them  proper. 

Coming  now  to  the  1st  and  4th  instructions  offered  bv  the 
appellant,  we  think  there  was  plain  error  committed  by  the 
court  with  respect  of  them. 

The  4th  instruction  was  refused  by  the  court.  It  was  as 
follows : 

"If  you  believe  from  the  evidence  that  the  defendant 
proposed  to  adjust  the  claim  if  his  services  and  expenses 
were  allowed,  and  suggested  that  $50  be  allowed  him  for 
them,  and  that  such  proposition  of  adjustment  was  not 
accepted,  by  the  decedent  he  will  not  now  be  limited  in  his 
claim  to  that  amount,  if  you  find  that  his  services  and 
expenses  were  worth  more  than  that  amount." 

The  defense  of  set-off  was  the  most  important  one  left  to 
the  appellant,  after  it  was  determined  that  his  letters 
should  be  submitted  to  the  jury,  and  after  they  found  from 
them,  as  they  did,  that  a  new  promise  had  been  made.  In 
one  of  appellant's  letters  (that  was  admitted  in  evidence 
and  was  before  the  jury)  to  the  agent  of  Koontz,  appellant, 
in  speaking  of  giving  a  new  note,  said : 

"Now  let  the  new  note  include  principal  of  old  note,  and 
interest  up  to  February  1,  1901,  less  amount  due  me  for 
looking  after  matters.  Do  you  think  $50  a  year  is  unrea- 
sonable." 

The  proposition  was  not  accepted.  In  view  of  all  that 
the  record  contains,  the  refusal  to  give  this  instruction  was 
materially  injurious  to  appellant.  He  was  entitled  to  have 
the  jury  plainly  instructed  that  the  proposition,  not  having 


First  District — March  Term,  1901.       361 

Walker  v.  Freeman. 

been  accepted,  was  not  binding  on  him.  By  two  or  more 
witnesses  it  was  shown  that  appellant's  services  to  Koontz 
were  reasonably  worth  from  $150  to  $200  a  year,  and  there 
was  no  contradiction  to  such  testimony,  except  the  fact 
that  in  the  letter,  written  for  securing  a  settlement,  he  had 
asked  if  $50  a  year  was  an  unreasonable  charge.  It  is 
reasonably  plain,  from  the  amount  of  the  verdict  rendered 
as  compared  with  the  amount  proved  to  be  due  on  the  face 
of  the  note,  that  the  jury  held  the  appellant  down  to  the 
amount  stated  in  his  unaccepted  proposition,  and  omitted 
to  allow  him  anvthing  more. 

That  a  proposition  under  such  circumstances,  made  by 
way  of  settlement  or  compromise,  is  not  binding  unless 
accepted,  is  exceedingly  familiar  law,  and  is  not  disputed 
by  appellee.  But  to  relieve  against  the  refusal  to  give  the 
particular*  instruction,  appellee  says  that  the  error  was 
cured  by  the  giving  of  the  5th  instruction  asked  by  appel- 
lant. Under  some  circumstances  such  might  be  held,  but 
the  fact  that  the  proposition  was  so  specific,  and  was  in 
appellant's  handwriting  and  before  the  jury,  entitled  the 
appellant  to  a  specific  instruction  particularly  referring  to 
the  fifty-dollar  proposition,  and  negativing  its  effect  as  a 
matter  of  law. 

The  first  instruction  asked  by  appellant  was  refused  as 
offered,  but  was  modified  by  the  court  so  as  to  read  as  fol- 
lows, the  modification  being  put  by  us  within  brackets : 

"  The  giving  the  note  by  the  defendant,  is  not  evidence 
[making  &  prima  facie  case]  that  it  was  a  settlement  of  his 
demand  for  services  and  expenses  as  agent,  but  it  is  a  ques- 
tion of  the  intent  of  the  parties,  and  is  to  be  determined  by 
you  as  a  question  of  fact,  from  all  the  evidence  relating  to 
the  transaction." 

It  is  not  quite  plain  what  is  meant  by  the  modification. 
In  Crabtree  v.  Rowlan,  33  111.  423,  it  is  decided  that  the 
law  is  in  substance  as  expressed  in  the  instruction  before  it 
was  modified.  In  that  case  it  is  expressly  recognized  that 
recent  decisions  of  courts  in  other  States  hold  otherwise, 
but  refuse  to  depart  from  the  rule,  as  stated  in  the  instruc- 
tion, formerly  adopted  in  this  State  and  long  adhered  to. 
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The  qualification  of  that  rule  by  the  modification  should 
not  have  been  made.  It  was  confusing,  and  not  easily 
understood,  and,  to  say  the  least  of  it,  was  misleading. 

The  appellee  insists  that  the  assignment  of  error  with 
reference  to  the  refusal  of  the  court  to  admit  in  evidence  a 
part  of  the  deposition  of  the  witness  Voris,  concerning  an 
interview  with  one  Stroupe,  was  waived  by  the  appellant 
by  withdrawing  the  point  when  the  motion  for  a  new  trial 
was  argued  in  the  Circuit  Court,  and  cites  an  authority 
that  seems  to  support  his  position.  Shoaff  v.  Funk,  73  111. 
App.  550;  same  case,  182  III.  224. 

We  therefore  refrain  from  discussing  the  error  assigned, 
although  we  may  say  that  the  argument  of  appellee  on  the 
merits  of  the  proposition  does  not  impress  us  as  being  sound. 

Stroupe,  the  son-in-law  of  Koontz,  was  admittedly  an 
agent  for  Koontz  for  a  good  many  purposes,  and  in  many  of 
appellee's  instructions  is  alluded  to  as  being  Koontz'  general 
agent  in  the  matter  with  appellant. 

But  for  the  errors  in  the  other  respects  pointed  out,  the 
judgment  is  reversed  and  the  cause  remanded. 


Rhoda  Flanagan  v.  Joseph  0.  Means  et  al. 

1 .  Verdicts—  When  it  is  Error  to  Direct. — When  the  evidence  raises 
a  distinct  question  of  fact  which  is  the  province  of  the  jury  to  determine 
it  is  error  to  take  the  case  from  them  by  directing  a  verdict. 

Trespass  on  the  Case,  for  deceit.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1901.  Reversed  and 
remanded.    Opinion  filed  March  29,  1901. 

Ullmann  &  Hacker,  attorneys  for  appellant. 

Louis  J.  Piekson  and  Stillman  &  Mabtyn,  attorneys  for 
appellees. 

Mh.  Justice  Freeman  delivered  the  opinion  of  the  court. 
The  facts  in  this  case  are  sufficient^  stated  in  the  opin- 
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ion  filed  in  the  cause  upon  a  former  appeal.  (Means  v. 
Flanagan,  79  HI.  App.  296.)  In  the  present  case  the  trial 
court  directed  a  verdict  for  the  defendant,  and  gave  judg- 
ment against  the  appellant.  From  that  judgment  this 
appeal  is  prosecuted. 

|  At  the  former  hearing  in  this  court  it  was  held  that  there 

was  not  sufficient  evidence  to  support  the  alleged  f raudu- 

1  lent  representations  as  charged    in  the  declaration.     The 

original  declaration  was  filed  May  21, 1894,  and  the  alleged 
false  representations  are  charged  to  have  been  made  in  May, 

'  1891.     The  last  payments  by  appellant  were  made  in  July 

and  September,  1892.  There  was,  however,  an  additional 
count  filed  May  5,  1896,  which  did  not  appear  in  the  record 

\  when  the  case  was  here  before,  through  some  mistake  or 

inadvertence.  That  count  charged  the  appellees  as  copart- 
ners with  intending  to  deceive  and  defraud  the  appellant  of 
$1,496.10  paid  by  her  to  them  to  be  invested  for  her  use  and 
benefit,  but  which,  it  is  averred,  they  did  not  so  invest,  but 
converted  to  their  own  use  and  benefit.  After  the  cause 
had  been  remanded  at  a  former  hearing  in  this  court,  appel- 
lant filed  an  amended  declaration,  to  the  second  count  of 
which  the  Superior  Court  sustained  a  demurrer.  This  was, 
we  think,  erroneous.  The  sum  and  substance  of  the  aver- 
ments in  said  second  amended  count  said  to  have  been  filed 
after  the  time  allowed  by  the  statute  of  limitations,  while 
giving  details  with  fullness  and  at  length,  nevertheless 
states  no  other  or  different  cause  of  action  than  had  been 
set  forth  in  the  original  additional  count  filed  May  5,  1896. 
Indeed,  appellees'  counsel  do  not  apparently  contend  that 
the  ruling  was  proper,  but  say  that  whether  erroneous  or  not, 
appellant  was  not  thereby  harmed,  because  it  is  said  she 
was  permitted  at  the  trial  to  introduce  proof  of  the  facts 
alleged  in  the  count  thus  ruled  out.  But  a  verdict  based 
upon  evidence  not  warranted  by  the  averments  of  the 
declaration  would  scarcely  avail  the  plaintiff. 

The  principal  question  to  be  now  determined  is  whether 
it  was  error  to  take  the  case  from  the  jury.  In  the  former 
opinion  of  this  court  it  is  said : 
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"  If  it  be  said  there  was  unmitigated  fraud  practiced  by 
plaintiffs  in  error  in  taking  the  last  payment  of  $600  after 
it  was  known  the  land  had  been  or  would  be  lost  through 
foreclosure,  the  answer  is,  that  was  not  the  fraud  declared 
upon." 

That  objection  is  now  disposed  of  by  the  production  of 
the  original  second  count,  above  referred  to,  and  the 
amended  declaration  in  conformitv  therewith.  There  is  in 
the  present  case  evidence  in  addition  to  the  before  "  unsup- 
ported testimony  "  of  appellant,  and  also  evidence  tending 
to  show  the  receipt  by  one  of  the  appellees  of  a  consider- 
able portion  of  the  amount  paid  by  appellant,  apparently 
not  applied  to  the  purpose  for  which  it  was  paid.  This 
evidence  should,  we  think,  have  gone,  to  the  jury.  It  raises 
a  distinct  question  of  fact,  which  it  was  the  province 
of  the  jury  to  determine.  As  the  cause  must  be  retried,  we 
refrain  from  further  discussion  of  the  controversy. 

The  judgment  of  the  Superior  Court  must  be  reversed  and 
the  cause  remanded.    Reversed  and  remanded. 


Max  Schallman,  for  use  of,  etc.,  v.  The  Royal  Insur- 
ance Co. 

1.  Jurors— Effect  of  Their'  Presence  in  Court  During  a  Trial  in 
Which  the  Jury  Disagrees  and  Called  for  Retrial  Immediately  Afte)*- 
ward. — Where  jurors  in  attendance  upon  court  are  Bitting  in  the  court- 
room during  the  trial  of  a  case  in  which  the  jury  disagrees,  and  are 
called  into  the  box  to  serve  in  the  same  case  called  for  trial  immedi- 
ately after  such  disagreement,  the  interests  of  im partiality  by  the  jury 
and  a  fair  trial  would  be  better  served  by  the  exclusion  of  all  of  them. 

2.  Instructions— Shifting  tlie  Burden  of  Proof. —  An  instruction 
which,  in  effect,  has  a  tendency  to  tell  the  jury  that  the  plaintiff  must 
not  only  show  by  a  preponderance  of  the  evidence  the  issues  presented 
by  him,  but  must  also  disprove  those  presented  by  the  defendant,  is 
materially  erroneous. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1901.  Reversed  and 
remanded.     Opinion  filed  March  29, 1901.    Rehearing  denied. 
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Felsenthal,  D'Ancona  &  Foreman,  and  Tenney,  McCon- 
|  nell,  Coffeen  &  Harding,  attorneys  for  appellant. 

I  R.  W.  Barger,  attorney  for  appellee;  Ernest  H.  Hicks, 

I!  of  counsel. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  upon  a  policy  of  insurance  issued 
by  the  appellee  for  the  sum  of  $2,000,  against  loss  or  dam- 
age by  fire  to  a  stock  of  goods  owned  by  appellant.  The 
merchandise  was  also  insured  in  other  companies,  and  it 
was  sought  to  recover  in  this  suit  the  proportion  of  loss 
suffered,  which  the  amount  of  the  present  policy  bore  to 
the  whole  insurance. 

As  stated  in  appellee's  brief : 

"  The  defenses  were,  first,  that  the  fire  which  injured  the 
flaintilFs  property  was  caused  by  his  willful  act,  procure- 
ment or  connivance;  second,  that  the  plaintiff  intentionally 
and  fraudulently,  in  an  affidavit  rendered  the  defendant  as 
and  for  a  proof  of  loss,  made  a  claim  for  goods  destroyed 
which  he  knew  were  not  destroyed,  and  for  goods  destroyed 
a  claim  largely  in  excess  of  what  he  knew  the  value  of  the 

floods  so  destroyed  was;  that  is  to  say,  the  assured  made  a 
raudulent  and  excessive  claim  for  ioss  and  damage,  which, 
under  the  condition  of  the  policy  and  the  law,  released  the 
defendant  from  any  liability.  He  claimed  for  goods  wholly 
destroyed  $13,532.88,  and  for  p^oods  not  wholly  destroyed 
$1,843.32 — that  is,  made  a  gross  claim  of  $15~376.20,  and 
the  defense  was  that  the  whole  amount  of  loss  and  damage 
to  said  stock  did  not  exceed  the  sum  of  $600  to  $1,000." 

Two  trials  of  the  case  were  had,  in  close  succession.  The 
first  trial  lasted  five  days,  and  the  jury  disagreed.  The 
second  trial  occupied  six  days,  and  resulted  in  a  verdict  for 
the  defendant,  from  a  judgment  on  which  verdict  the 
plaintiff  brings  this  appeal. 

It  appears  that  the  last  trial  was  had  before  a  jury  com- 
posed in  part  of  jurors  who  were  present  and  heard  a  part 
of  the  first  trial,  and  whose  opinions  upon  the  merits  of  the 
case  were  more  or  less  influenced  by  what  they  so  heard, 
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and  bv  the  result  of  the  first  trial  that  had  come  to  the 
knowledge  of  some  of  them.  A  general  objection  was  made 
to  all  of  such  jurors  serving  in  the  cause,  as  soon  as  it  became 
known  upon  the  voir  dire  examination  of  the  first  one  of 
them,  that  he  had  heard  part  of  the  first  trial,  but  the 
objection  was  overruled,  the  court  ruling  that  he  would 
pass  upon  each  case  as  it  arose. 

Coming  to  the  separate  examination  of  the  individual 
jurors,  some  were  excused  for  cause,  and  others  were  excused 
by  the  court  on  its  own  motion,  it  appearing  plainly  that 
they  had  formed  a  fixed  opinion  from  what  they  heard  of 
the  first  trial.  Of  the  final  panel  that  heard  the  case  on 
the  second  trial,  seven  jurors  were  from  among  those  who 
had  been  present  in  the  court  room  and  heard  more  or  less 
of  the  first  trial.  We  have  examined  their  answers  to  ques- 
tions propounded  to  them  on  their  voir  dire  examinations, 
and  while  as  to  some  of  them  their  absolute  disqualification! 
to  sit  as  jurors  in  the  case  is  not  made  to  appear,  though  as 
to  others  of  them  a  different  conclusion  might  be  reached, 
yet  we  think  that  the  interests  of  impartiality  by  the  jury 
and  a  fair  trial  would  have  been  better  served  by  an  exclu- 
sion of  all  of  them. 

It  is  not  necessary,  however,  to  decide  the  question,  and 
as  another  like  situation  is  exceedingly  improbable,  we 
prefer  to  place  our  decision  upon  other  grounds. 

Among  other  instructions  asked  by  the  appellee  (defend- 
ant below),  and  given,  was  one  as  follows : 

"  If  you  should,  from  a  preponderance  of  the  evidence, 
find  for  the  plaintiff  in  this  action,  you  should  first  deter- 
mine from  a  preponderance  of  the  evidence  the  whole 
amount  of  the  plaintiff's  loss  and  damage  to  his  stock  of 
goods  by  fire,  which  in  no  event  can  exceed  the  actual  cash 
value  of  the  property  covered  by  the  policy,  destroyed  or 
damaged  by  fire  at  the  tiijae  and  place  of  the  fire,"  etc. 

The  plea  of  the  defendant  was  the  general  issue,  non- 
assumpsit,  but  under  it,  affirmative  defenses  and  issues  were 
interposed.  The  quotation  from  appellee's  brief  hereinbe- 
fore made,  states  what  they  were.  It  was  incumbent  upon 
the  defendant  (appellee)  to  prove  them,  by  at  least  a  pre- 
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ponderance  of  the  evidence.     The  instruction  is,  to  say  the 
:  least  of  it,  very  likely  to  be  misunderstood  by  the  jury.     It 

is  not  far  from  saying  to  them  that  as  to  all  the  issues  of 
i  the  case  the  burden  of  proof  was  upon  the  plaintiff,  or  in 

1  other  words,  that  he  must  not  only  show  by  a  preponderance 

,  of  the  evidence  the  issues  that  he  presented,  but  should  also 

disprove  those  presented  by  the  defendant. 
!  The  instruction  was  materially  erroneous.     The  Supreme 

i  Court  in  Richelieu  Hotel  Co.  v.  Military  Encampment  Co., 

140  111.  248,  said  of  a  similar  instruction : 

"This  instruction, in  laying  down  the  rule  that  the  bur- 
den was  on  the  plaintiff  to  make  out  its  case  by  a  prepon- 
derance of  the  evidence,  announced  a  correct  proposition  of 
law,  but  its  application  of  that  rule  to  the  issues  before  the 
jury  was  such  as  was  likely  to  mislead  them.  The  case,  as 
submitted  to  the  jury,  did  not  consist  solely  of  issues  upon 
the  declaration,  but  also  included  affirmative  issues  raised 
by  the  defendant,  such  as  that  raised  by  the  defense  of 
accord  and  satisfaction,  of  fraudulent  representations  and 
of  failure  of  consideration,  and  as  to  those  issues  the  bur- 
den of  proof  was  on  the  defendant.  But  the  instruction 
held  that  if  on  any  point  necessary  to  a  recovery  by  the 
plaintiff,  the  evidence  preponderated  in  favor  of  the  defend- 
ant or  was  equally  balanced,  the  verdict  must  be  for  the 
defendant.  The  plaintiff  could  only  recover  by  having 
every  point  or  issue  found  in  its  favor,  and  that,  of  course, 
included  those  as  to  which  the  burden  of  proof  was  on  the 
defendant,  and  so  the  instruction  seems  to  throw  the  bur- 
den of  proof,  even  as  to  them,  on  the  plaintiff."  See  also,* 
Germania  Fire  Ins.  Co.  v.  Klewer,  129  111.  599. 

As  to  instructions  10  and  11  on  the  subject  of  waiver 
of  an  award  by  appraisers  fixing  the  amount  of  loss,  we  are 
met  by  the  insistence  of  appellee  that  the  abstract  does  ttot 
set  out  all  the  evidence  on  the  subject,  and  as  this  seems  to 
be  so,  we  omit  consideration  of  those  instructions. 

The  further  contention  made  by  appellant  is  that  the 
court  erred  in  the  admission  and  rejection  of  evidence. 
We  do  not  think  so.  The  policy  contained  a  provision  that 
the  loss  "  shall  in  no  event  exceed  what  it  would  then  cost 
the  insured  to  repair  or  replace  the  same  (property  destroyed 
Dr  damaged),  with  material  of  like  kind  and  quality." 
Another  provision  of  the  policy  was  that  the  company 
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should  not  be  liable  beyond  the  actual  cash  value  of  the 
property  destroyed,  and  that  the  loss  should  be  estimated 
according  to  such  actual  cash  value.  Appellant  asked  how 
much  it  would  take  to  replace  the  merchandise  destroyed 
by  the  fire  with  material  of  like  kind  and  quality. 

There  is  nothing  in  the  record  to  show  that  the  goods 
destroyed  possessed  any  peculiar  value  other  than  such  as 
they  had  in  the  market,  for  cash,  and  such  measure  was  the 
proper  one  to  apply.  The  mere  opinion  of  the  appellant 
would  have  raised  a  foreign  issue,  and  the  objection  to  the 
question  was  properly  sustained.  There  may  be  other  rea- 
sons why  the  question  was  bad,  but  we  will  not  take  time  to 
consider  them. 

The  cross-examination  of  the  firemen  by  appellee,  was 
proper.  Their  answers  were  not  by  the  way  of  opinion, 
but  were  as  to  facts  and  conditions  found  by  them  to  exist 
after  the  fire.  But  for  the  reasons  given  the  judgment 
will  be  reversed  and  the  cause  remanded. 


Earel  Jakl  v.  J.  Pavlik,  use  of  Wm.  H.  Vansciver. 
Karel  Jakl  v.  J.  Pavlik,  use  of  John  Fisher. 

1.  Trials—  Without  a  Jury— Questions  of  Fact— Where  the  trial 
judge  has  the  parties  and  witnesses  before  him,  he  is  in  a  better  situa- 
tion to  ascertain  the  truth  and  correctly  settle  the  controversy  than  the 
Appellate  Court,  with  only  the  record  before  it  for  its  guidance. 

Garnishment.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1901.  Affirmed.  Opinion  fiied  March  29, 
1901. 

Fanning  &  Herdlicka,  attorneys  for  appellant. 
Dickinson  &  Haremski,  attorneys  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
These  two  cases  have  been  consolidated,  the  judgment  in 
the  iirst  to  control  the  second. 
Judgments  were  rendered  against  appellant  as  garnishee 


First  District — March  Term,  1901.       369 

Brecher  v.  Ehlen. 

originally  before  a  justice  of  the  peace.  Appeals  were 
taken,  and  at  the  trials  in  the  Superior  Court,  a  jury  having 
been  waived,  judgment  was  again  rendered  in  each  case  in 
favor  of  appellee. 

The  controversy  is  one  of  fact,  and  the  testimony  con- 
tradictory. There  is  evidence  tending  to  show  that  appel- 
lant admitted  at  the  trial  before  the  justice  that  he  was 
then  indebted  to  Pavlik  in  a  sum  more  than  sufficient  to 
satisfy  the  claims  against  the  latter  of  the  garnishor  and 
judgment  debtor.  Appellant  now  claims  to  have  paid  his 
debt  before  the  original  garnishment.  It  is  apparent  that 
the  trial  judge,  having  the  parties  and  witnesses  before  him, 
was  in  a  better  situation  to  ascertain  the  truth  and  cor- 
rectly settle  the  controversy  than  we  can  possibly  be,  with 
only  the  record  for  our  guidance.  Gaynor  v.  Harding,  76 
111.  App.  659. 

The  judgment  must  be  affirmed. 


Oscar  W.  Brecher,  Adm.,  etc.,  v.  Joseph  C.  Ehlen. 

1.  Personal  Injuries— Sufficiency  of  Proof  .—The  tact  that  a  scaf- 
fold was  in  a  wholly  defective  condition  for  use  does  not  make  out  a 
case  for  a  persthi  injured  by  its  fall  without  proof  connecting  the 
defendant  with  its  ownership,  control,  or  responsibility  for  its  use. 

2.  S'amts—  What  is  Insufficient  Evidence  of  Oionership.—The  fact 
that  some  time  after  an  injury,  resulting  from  the  fall  of  a  scaffold,  a 
police  sergeant  delivered  the  scaffold  in  a  broken  condition  to  a  man 
who  came  for  it  in  a  wagon  on  which  the  name  and  address  of  the 
defendant  were  painted,  is  not  sufficient. 

Trespass  on  the  Case,— Death  from  negligence.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1901. 
Affirmed.    Opinion  filed  March  29,  1901.    Rehearing  denied. 

Deneen  &  Hamill,  attorne}Ts  for  appellant. 

Rogers   &   Mahoney  and    Frederick  A.  Willoughby, 
attorneys  for  appellee. 
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V 

I 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Appellant's  intestate  was  precipitated  to  the  ground  and 
killed,  by  the  breaking  in  two  of  a  suspended  scaffold  on 
which  he  went  to  work,  painting  the  outside  of  a  building. 
At  the  conclusion  of  the  evidence  in  behalf  of  appellant,  in 
the  suit  brought  against  appellee  to  recover  damages,  the 
court  instructed  the  jury  to  return  a  verdict  of  not  sruilty, 
and  this  appeal  has  followed  from  the  judgment  entered 
accordingly.  After  a  diligent  search  we  have  failed  to  find 
anv  evidence  that  shows  or  tends  to  show,  either  directlv 
or  by  legitimate  inference,  whose  ladder  or  scaffold  it  w?is 
that  broke,  or  who  directed  or  was  responsible  for  its  use 
b}'  the  deceased.  The  point  is  made  by  appellee,  and  no 
reply  has  been  made  by  appellant,  nor  is  there  in  the  state- 
ment of  the  case,  in  appellant's  brief,  anything  which 
might  lead  us  to  the  existence  of  evidence  we  have  men- 
tioned as  lacking.  That  the  scaffold  was  in  a  whollv 
defective  condition  for  use  seems  to  be  pretty  clearly  estab- 
lished, but  that  does  not  make  a  case  against  appellee. 

The  only  evidence  that  tends  to  connect  appellee  with 
the  ownership  or  control  of  the  scaffold,  or  responsibility 
for  its  use,  is  the  testimony  of  a  sergeant  of  police  that, 
sometime  after  the  injury,  he  delivered  the  broken  scaffold 
to  a  man  who  came  for  it  in  a  wagon  on  which  appellee's 
name  and  address  were  painted.  But  that  was,  manifestly, 
not  enough,  alone,  to  charge  the  appellee.  The  declaration 
charged  that  it  was  the  duty  of  appellee  to  furnish  the 
deceased  with  a  scaffold  that  was  reasonablv  safe  and  secure, 
and  sufficiently  strong  and  well  constructed,  etc.,  and 
alleged  neglect  in  such  respect,  in  that  appellee  furnished 
and  directed  the  use  of  the  defective  and  unsound  ladder  that 
broke.  There  was  a  total  failure  to  prove  the  declaration, 
except  in  so  far  as  the  defective  and  unsound  condition  of 
the  ladder  is  concerned. 

The  ladder  had  been  swung  a  week  or  more  before  the  de- 
ceased attempted  to  use  it,  but  by  whom  or  by  whose  author- 
ity does  not  appear.     Non  constat  it  was  furnished  by  the 
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owner  of  the  building,  or  even  by  deceased  himself.  The 
case  is  one  of  lamentable  negligence  by  somebody,  but  by 
whom  needs  proof  as  well  as  allegation.  The  judgment 
must  be  affirmed. 


Al.  F.  Gorman  v.  August  Tidholm. 

1.  Frauds— On  Taxpayers  by  Public  Officers.— Where  municipal  or 
quasi  municipal  officers  are  about  to  expend  public  money  raised  by- 
taxation  for  a  purpose  unauthorized  by  law,  such  act  is  of  itself  a  threat- 
ened fraud  upon  the  taxpayers  of  the  municipality,  which  a  court  of 
equity,  at  the  suit  of  such  taxpayers,  has  ample  jurisdiction  to  restrain. 

2.  Town  Officers — Unlawful  Expenditures. — Where  office  room  is 
furnished  to  a  collector  free  of  rent  by  the  county  treasurer,  an  allow- 
ance to  such  collector  for  office  rent  by  an  auditing  committee  is 
unlawful,  and  the  payment  of  such  an  allowance  is  an  unlawful 
expenditure. 

Bill  for  an  Injnnction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Burke,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1901.  Affirmed  with  directions.  Opinion 
filed  March  28,  1901. 

Statement. — This  is  an  appeal  from  an  interlocutory 
order  granting  a  temporary  injunction  on  a  verified  bill 
filed  by  appellee  against  appellant  and  others,  officers  of 
the  town  of  Lake,  in  Cook  county.  It  is  alleged  in  the 
bill,  in  substance,  that  complainant  is  a  resident,  the  owner 
of  property  and  a  taxpayer  in  the  town;  that  Martin  J. 
Murphy  is  collector,  Al.  F.  Gorman  supervisor,  and  John 
W.  Smolka  clerk  of  the  town,  and  that  John  Fitzgerald,  * 
Edwin  J.  Rhoades,  John  M.  Moore  and  Patrick  H.  Duggan 
are  justices  of  the  peace  of  the  town,  and  that  Walter  T. 
Stanton  is  the  duly  appointed  attorney  of  the  town,  and 
that  said  justices  and  the  supervisor  and  town  clerk  con- 
stitute the  board  of  auditors  of  the  town;  that  on  or  about 
the  first  day  of  December,  1900,  the  said  board  of  auditors 
adopted  a  resolution  and  entered  the  same  upon  their  rec- 
ords, fixing  the  sum  of  $11,500  as  the  amount  which  the 
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supervisor  was  authorized  to  pay  out  for  expenses  of  the 
said  Martin  J.  Murphy,  collector,  including  rent,  station- 
ery, public  notices  for  collector,  deputy  clerk  and  collector 
hire  (for  the  year  1900  and  1901),  and  fixing  the  sum  of 
$10,000  as  the  total  amount  which  the  supervisor  was 
authorized  to  pay  for  salaries  to  said  Martin  J.  Murphy, 
collector,  said  Al.  F.  Gorman,  supervisor,  and  said  John  W. 
Smolka,  clerk,  and  fixing  the  sum  of  $1,800  as  the  amount 
which  the  supervisor  was  authorized  to  pay  to  Walter  T. 
Stanton,  attorney,  for  fees,  including  legal  expenses  and 
court  costs,  and  fixing  the  sum  of  $900  as  the  amount 
which  the  supervisor  was  authorized  to  pay  to  one  James 
J.  McNarney  for  rent  of  township  offices;  that  Al.  F.  Gor- 
man, by  virtue  of  his  office  as  supervisor,  is  the  custodian 
and  treasurer  of  the  town,  etc.;  that  the  collector  of  the 
town  will  collect  money  to  the  amount  of  $525,000,  two 
per  cent  of  which,  or  $10,500,  when  collected,  will  be 
placed  in  the  hands  of  said  Gorman  and  will  be  held  in 
trust  by  him  for  the  use  of  the  town;  that  the  said  board 
of  auditors  had  not,  nor  hate,  warrant  or  authority  of  law  to 
fix,  audit  or  allow  the  sum  of  $11,500  for  expenses  of  said 
Martin  J.  Murphy,  collector,  including  rent,  stationery, 
public  notices  for  collector,  deputy  clerk  and  collector  hire; 
for  your  orator  says  that  in  the  performance  of  his  duties 
as  collector  he  has  no  legitimate  expenses  that  will  justify 
the  expenditure  of  so  large  a  sum;  for  your  orator  says 
that  the  office  used  by  said  collector  is  furnished  him  free 
of  rent  by  the  county  treasurer,  and  his  necessary  clerk  or 
collector  hire  should  not  exceed  $3,000;  that  the  said  board 
of  auditors  had  not,  nor  has,  warrant  or  authority  of  law  to 
fix,  audit  or  allow  the  sum  of  $10,000  for  salaries  to  said 
Martin  J.  Murphy,  collector,  Al.  F.  Gorman,  supervisor, 
and  John  W.  Smolka,  clerk;  for  your  orator  says  that  the 
law  provides  that  the  compensation  for  town  collectors 
shall  not  exceed  the  sura  of  $1,500,  and  that  the  maximum 
sum  allowed  by  law  to  be  paid  to  supervisors  is  $1.50  per 
day  for  each  day  necessarily  devoted  by  them  to  the  service 
of  the  town  when  attending  town  business  in  their  town, 
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and  $2.50  per  day  for  each  day  necessarily  devoted  by 
them  to  the  service  of  the  town  when  attending  to  town 
business  out  of  town;  and  that  the  maximum  salary  allowed 
by  law  to  be  paid  to  town  clerks  is  $1.50  per  day  for  each 
day  necessarily  devoted  by  them  to  the  service  of  the  town 
when  attending  to  town  business  in  their  town,  and  $2.50 
per  day  for  each  day  necessarily  devoted  by  them  to  the 
service  of  the  town  when  attending  town  business  out  of 
their  town;  that  the  said  board  of  auditors  had  not,  nor  has, 
warrant  or  authorit\r  of  law  to  fix,  audit  or  allow  to  Walter 
T.  Stanton,  attorney,  the  sum  of  $1,800,  including  legal 
expenses  and  court  costs;  for  your  orator  says  that  the  law 
makes  no  provision  for  employing  a  town  attorney,  and  he 
has  no  legitimate  duties  to  perform  that  would  justify  an 
expenditure  of  $1,800  for  his  compensation  and  for  legal 
expenses  aftd  court  costs;  that  the  said  board  of  auditors 
had  not,  nor  has,  warrant  or  authority  of  law  to  fix,  audit 
or  allow  to  James  J.  McNarney  for  rent  the  sum  of  $900; 
for  your  orator  says  such  expenditure  for  rent  is  exorbi- 
tant, and  in  view  of  the  requirements  of  said  town  is  an 
unlawful  and  extravagant  expenditure  of  money;  and  your 
orator  further  says  that  said  offices  are  not  in  actual  use 
for  said  town,  except  as  a  place  for  meeting  of  said  board 
of  auditors  of  said  town,  and  said  board  is  required  by  law 
to  meet  but  twice  a  year,  and  for  the  keeping  of  the  records, 
books  and  papers  of  the  town  and  certificates  and  oaths 
required  by  law  to  be  filed  in  the  office  of  the  clerk;  that 
the  said  board  of  auditors  of  said  town  threatens  and  intends 
to  audit  and  approve  the  payment  of  all  above  named 
excessive  sums  for  expenses  and  for  compensation  for  said 
officers;  and  to  authorize  said  Al.  F.  Gorman,  supervisor,  to 
pay  said  sums  out  of  the  funds  of  said  town  now  in  his 
hands  and  coming  into  his  hands  in  trust  for  the  use  of 
said  town;  and  the  said  Al.  F.  Gorman,  supervisor,  threat- 
ens to  pay  the  above  illegal  expenses  and  compensation  out 
of  the  funds  of  said  town  now  in  his  hands  and  coming  into 
his  hands  in  trust  for  the  use  of  said  town;  and  your  orator 
says  the  board  of  auditors  will  audit  and  allow  said  sums 
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for  the  purposes  mentioned;  and  the  said  Al.  F.  Gorman, 
supervisor,  will  pay  out  the  said  sums  unless  restrained  by 
an  injunction  of  this  honorable  court. 

The  bill  then  alleges  combination,  confederacy  and  con- 
spiracy between  the  defendants  to  wrong  the  complainant 
and  other  taxpayers  in  the  manner  above  set  forth,  etc., 
and  prays  an  injunction,  process,  etc.  On  the  affidavit  of 
complainant  verifying  the  bill,  and  stating  that  the  affiant 
had  reason  to  believe,  and  did  believe,  that  if  notice  of  an 
application  for  an  injunction  were  given  to  the  defendants, 
or  any  of  them,  the  money  mentioned  in  the  bill  would  be 
ordered  paid,  and  would  be  paid  before  the  matter  could  be 
heard,  etc.,  the  application  for  an  injunction  was  heard 
without  notice  and*  the  following  order  was  made  : 

"  It  is  ordered  that  the  writ  of  injunction  as  prayed  for 
in  the  bill  of  complaint  filed  herein,  and  upon  the  affidavit 
and  recommendation  of  the  master  in  chancerv,  who  has 
examined  said  bill  of  complaint  attached  thereto,  do  now 
issue  upon  the  complainant  filing  a  bond  in  the  sum  of  $500, 
and  that  said  writ  be  directed  to  Martin  J.  Murphy,  Al.  F. 
Gorman,  John  W.  Smolka,  John  Fitzgerald,  Edwin  J. 
Rhoades,  John  M.  Moore,  Patrick  H.  Duggan,  Rudolph  M. 
Jandus,  Walter  T.  Stanton  and  James  J.  McNarney,  strictly 
commanding  the  said  Al.  F.  Gorman,  John  W.  Smolka, 
John  Fitzgerald,  Edwin  J.  Rhoades,  John  M.  Moore,  Patrick 
II.  Duggan  and  Rudolph  M.  Jandus,  as  members  of  the 
board  of  auditors  of  the  town  of  Lake,  and  each  and 
every  of  them,  that  they  do  absolutely  desist  and  refrain 
from  auditing  and  allowing  for  expenses  of  Martin  J.  Mur- 
phy, collector,  including  rent,  stationery,  public  notices 
for  collector,  deputy  clerk  and  collector  hire,  the  sum  of 
$11,500  or  any  part  thereof,  except  such  expenses  as  the 
board  of  auditors  may  be  able  to  show  to  have  been  nec- 
essarily and  lawfully  incurred  in  the  performance  of  his 
duty  as  collector;  and  restraining  and  enjoining  the  said 
board  of  auditors  from  auditing  and  allowing  for  salaries 
to  Martin  J.  Murphy,  collector,  Al.  F.  Gorman,  supervisor, 
and  John  W.  Smolka,  clerk,  the  sum  of  $10,000,  or  any 
part  thereof,  except  to  Martin  J.  Murphy,  collector,  the 
sum  of  §1,500,  being  the  maximum  sum  allowed  to  him 
by  statute  for  his  compensation,  and  to  Al.  F.  Gorman, 
supervisor,  and  John  W.  Smolka,  clerk,  the  maximum  sum 
allowed  by  law  per  diem  to  be  paid  to  supervisors  and 
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clerks  respectively  for  each  day  necessarily  devoted  by 
them,  or  either  of  them  severally,  to  the  service  of  the 
town,  attending  to  its  business;  and  restraining  and  en- 
joining said  board  of  auditors  from  auditing  and  allowing 
to  Walter  T.  Stanton  for  fees  and  expenses  and  court  costs 
the  sura  of  $1,800,  or  any  part  thereof,  except  sums  shown 
to  have  been  legally  and  necessarily  incurred;  and  restrain- 
ing and  enjoining  said  board  of  auditors  from  auditing  and 
allowing  to  James  J.  McNarney  for  rent  of  office  the  sum 
of  $900,  or  any  part  thereof,  excepting  such  sum  as  said 
premises  may  be  shown  to  be  reasonably  worth  for  rent; 
and  restraining  and  enjoining  the  said  Al.  F.  Gorman  in 
his  capacity  of  supervisor,  from  paying  out  of  the  town 
funds  the  above  amounts,  or  any  part  thereof,  to  the  per- 
sons above  named,  excepting  as  hereinbefore  specially 
excepted,  and  restraining  and  enjoining  said  Martin  J. 
Murphy,  Al.  F.  Gorman,  John  W.  Smolka  and  James  J. 
McNarney,  or  any  or  either  of  them,  from  receiving  the 
amounts  above  named,  or  any  part  thereof,  excepting  as 
hereinabove  specially  excepted." 

McEwex  &  Weissenbach,  attorneys  for  appellant. 
Julius  Steen  and  Hoyt  King,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

None  of  the  defendants  to  the  bill  except  appellant  has 
appealed  from  the  injunction  order,  so  it  may  be  assumed 
that,  of  all  the  defendants,  he  only  objects  to  the  order. 
The  specific  assignments  of  error  are,  that  the  court  exceeded 
its  jurisdiction  in  making  the  order,  and  that  there  is  no 
evidence  to  support  the  order.  Appellant's  counsel  contend 
that  the  bill  is  insufficient  in  that  it  does  not  allege  fraud 
on  the  part  of  the  officers.  The  bill  is  filed  by  a  resident 
taxpayer,  of  the  town  to  enjoin  the  illegal  appropriation 
and  threatened  expenditure  by  the  town  officer  of  town 
money  raised  by  taxation  for  purposes  unauthorized  by  law, 
thus  increasing  the  burdens  of  the  taxpayers  of  the  town. 
If  municipal  or  qunsi  municipal  officers  are  about  to  expend 
public  money  raised  by  taxation  for  a  purpose  or  purposes 
unauthorized  by  law,  this  itself  is  a  threatened  fraud  on  the 
taxpayers,  and  a  court  of  equity,  at  the  suit  of  a  taxpa}Ter, 
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has  ample  jurisdiction  to  enjoin  the  threatened  unlawful 
expenditure.  City  of  Chicago  v.  Nichols,  177  111.  97: 
McCord  v.  Pike,  121  lb.  2SS;  Colton  v.  Hanchett,  13  lb.  615. 

The  question  to  be  determined  is,  whether  the  bill  is  suf- 
ficient to  warrant  the  ordqr  appealed  from,  and,  for  the 
purpose  of  determining  this  question,  the  facts  averred  in  the 
bill,  in  so  far  as  they  are  well  pleaded,  must  be  assumed  to 
be  true.  It  is  averred  that  the  town  board  of  auditors 
adopted  a  resolution  and  entered  the  same  on  their  record, 
fixing  the  sum  of  $11,500  as  the  amount  authorized  to  be 
paid  to  Martin  J.  Murphy,  the  collector,  including  rent, 
stationery,  etc.,  for  the  year  1900  and  1901;  and  it  is  also 
averred  that  no  office  rent  was  paid  by  the  collector;  that 
the  office  used  by  him  was  furnished  free  of  rent  by  the 
county  treasurer,  and  that  the  collector's  legitimate  expenses 
were  not  such  as  to  require  the  expenditure  of  so  large  a 
sum,  etc.  It  is  clear  that  if  the  collector  paid  no  office 
rent,  an  office  having  been  furnished  him  rent  free,  an 
allowance  to  him  for  office  rent  by  the  auditing  board  was 
unlawful,  and  the  payment  of  such  allowance  would  be  an 
unlawful  expenditure. 

It  is  averred  that  the  board  of  auditors  has,  by  said  reso- 
lution, fixed  the  sum  of  $10,000  as  the  amount  which  the 
supervisor  was  authorized  to  pay  for  salaries  to  Murphy, 
collector,  Gorman,  supervisor,  and  Smolka,  clerk,  and  that 
said  amount  is  in  excess  of  that  authorized  by  law. 

The  statute  in  relation  to  the  compensation  of  the  super- 
visor and  town  clerk  is  as  follows : 

"  The  town  clerk  and  supervisor  shall  receive  for  their 
services  two  and  a  half  dollars  per  day  when  attending  to 
town  business  out  of  town;  one  dollar  and  fifty  cents  for 
town  business  in  their  town.  Provided,  that  the  town  clerk 
shall  receive  fees,  and  not  after  diem,  for  the  following 
services : 

For  serving  notices  of  election  upon  town  officers,  as 
required  by  law,  twenty-five  cents  each. 

For  filing  any  paper  required  by  law  to  be  filed  in  his 
office,  ten  cents  each. 

For  posting  up  notices  required  by  law,  twenty-five  cents 
each. 
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For  recording  anv  order  or  instrument  of  writing  author- 
ized  by  law,  eight  cents  for  each  one  hundred  words. 

For  copying  any  record  in  his  office  and  certifying  to  the 
same,  eight  cents  for  every  one  hundred  words,  to  be  paid 
by  the  person  applying  for  the  same. 

For  copying  by-laws  for  posting  or  publication,  eight 
cents  for  each  one  hundred  words,  to  be  paid  by  the  town." 
Hurd's  Rev.  Stat.  1899,  p.  1716. 

Even  if  the  supervisor  and  town  clerk  attended  to  town 
business  300  days  in  the  year  out  of  town,  their  combined 
salaries  would  be  only  $1,500. 

The  compensation  of  the  town  collector  is  fixed  by  stat- 
ute as  follows: 

"Each  town  or  district  collector  shall  be  allowed  a  com- 
mission of  two  per  cent  on  all  moneys  collected  by  him,  to 
be  paid  out  of  the  respective  funds  collected :  Provided, 
that  in  any  case  where  the  compensation  so  allowed  shall 
be  insufficient,  the  town  or  county  board  mav  allow  an 
additional  compensation  or  per  diem  in  lieu  of  other  or 
greater  commissions,  in  which  case  said  additional  compen- 
sation shall  be  paid  out  of  the  town  or  county  treasury,  as 
the  case  may  require.  Ami,  provided^  further,  that  all 
excess  of  commissions  and  fees  over  fifteen  hundred  dollars 
shall  be  paid  into  the  town  or  district  treasury."  Hurd's 
Rev.  Stat.,  1899,  p.  88S. 

It  is  contended  by  appellant's  counsel  that  this  provision 
of  the  statute  does  not  limit  the  compensation  of  the  col- 
lector to  $1,500.  We  think  it  plain  thut  the  total  compen- 
sation of  the  collector  for  bis  personal  services  is  limited 
by  the  provision  quoted  to  $1,500.  Therefore,  the  com- 
bined salaries  of  the  supervisor,  clerk  and  collector,  even  on 
the  unreasonable  hypothesis  that  the  supervisor  and  clerk 
should  attend  to  town  business  out  of  town  for  300  days  in 
the  year,  would  be  only  $3,000.  Yet  their  combined  sal- 
aries are  fixed  by  the  auditing  board  at  the  sum  of  $10,000, 
and  that  amount  is  threatened  to  be  paid  on  account  of 
their  salaries.  The  fact  that  the  board  fixed  the  salaries  at 
that  amount  is  pretty  good  evidence  that  the  board  will 
order  that  amount  to  be  paid  unless  enjoined. 

The  remainder  of  the  resolution  of  the  board  is  that  fix- 
ing the  sum  of  $1,800  as  the  amount  to  be  paid  to  the 
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attorney,  and  the  sam  of  $900  as  the  amount  to  be  paid  to 
one  James  J.  McNarney  for  rent  of  township  offices.  As 
we  construe  the  order  of  injunction,  it  (except  perhaps  in  a 
single  instance  hereinafter  mentioned)  merely  enjoins  the 
board  of  auditors  from  allowing  expenditures  in  excess  of 
such  as  are  lawful.  In  this  respect  it  merely  enjoins  expend- 
itures impliedly  prohibited  by  law.  For  instance,  the  statute 
fixes  the  compensation  of  the  supervisor,  of  the  town  clerk 
and  the  collector,  and  thereby  impliedly  prohibits  compen- 
sation additional  to  that  so  fixed.  The  injunction  order 
enjoins  the  auditing  board  from  allowing  for  salaries  to  the 
supervisor,  the  collector  and  the  clerk,  the  sum  of  $10,000, 
or  any  part  thereof,  except  to  the  collector,  the  sum  of 
$1,500  being  the  maximum  sum  allowed  him  by  statute, 
etc.  In  the  case  of  the  attorney,  it  enjoins  the  payment  of 
$1,800,  or  any  part  thereof,  except  sums  shown  to  have 
been  legally  and  necessarily  incurred.  If  the  attorney  was 
employed  at  a  reasonable  salary,  regularly  and  fairly  fixed 
by  agreement  between  him  and  the  town,  acting  by  the 
proper  officer  or  officers,  the  injunction  leaves  the  board 
free  to  pay  such  salary,  or  if  no  salary  was  agreed  on,  and 
the  attorney  has  been  regularly  employed  to  perform  and 
has  performed  services  for  the  town,  the  board  is  left  free 
by  the  injunction  to  audit  and  order  paid  a  bill  for  the  rea- 
sonable value  of  such  services. 

As  to  the  rent  for  town  offices,  the  injunction  leaves 
the  board  free  to  audit  and  pa}',  as  rent,  the  reasonable 
value  of  the  rented  premises.  If  the  premises  were  neces- 
sary for  a  town  office  and  were  fairly  and  regularly  rented 
at  an  agreed  rental  for  town  offices,  the  injunction,  as  we 
think,  leaves  the  board  free  to  audit  and  order  paid  a  fair 
bill  for  the  agreed  rent  unpaid. 

The  injunction,  as  to  the  supervisor  and  the  clerk,  con- 
tains this  language:  "  And  to  Al.  F.  Gorman,  supervisor, 
and  John  W.  Smolka,  clerk,  the  maximum  sum  allowed  bvlaw 
per  diem  to  be  paid  to  supervisors  or  clerks,  respectively, 
for  each  day  necessarily  devoted  by  them,  or  either  of  them, 
severally,  to  the  service  of  the  town,  attending  to  its  busi- 
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ness."  This  excludes  from  the  clerk's  compensation  the  fees 
allowed  by  section  1,  article  15  of  the  statute,  in  addition 
to  the  per  diem  compensation.     Hurd's  Stat.  1899,  p.  1710. 

The  injunction,  therefore,  should  be  modified  in  this 
respect. 

Had  the  defendants  filed  an  answer  to  the  bill  and  affida- 
vits in  support  thereof,  and  moved  for  a  dissolution  of  the 
injunction,  as  they  had  a  right  to  do,  and  as  we  think  they 
should  have  done,  the  matter  being  a  public  one  requiring 
speedy  determination,  all  the  questions  involved  could  have 
been  fully  presented  to  the  chancellor  and  perhaps  satisfac- 
torily determined.  It  may  be  that  this  course  was  pre- 
vented by  the  appeal  of  the  supervisor,  who  seems  to  have 
no  personal  interest  in  the  matter,  except  so  far  as  his  own 
salary  is  concerned,  and  that  is  fixed  by  the  statute. 

The  order  will  be  affirmed  except  in  so  far  as  it  enjoins 
the  board  of  town  auditors  from  auditing,  or  allowing  to 
the  town  clerk  any  more  than  the  maximum  sum  per  diem 
allowed  him  by  law,  with  directions  to  so  modify  the  order 
as  to  permit  the  board  of  town  auditors  to  audit  and  allow 
to  said  clerk  the  fees  allowed  by  law  to  be  paid  by  the 
town,  and  earned  by  him,  in  addition  to  the  maximum  per 
diem  allowed  by  law  for  each  day  devoted  by  him  to  attend- 
ing to  the  town  business.  Appellant  to  pay  the  costs  of 
this  court.     Affirmed,  with  directions. 
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1.  Chancery  Practice — When  a  Defendant  Can  Not  Question  the 
Competency  of  the  Etndenee  to  Support  the  Decree.— When  a  decree  has 
been  entered  against  a  defendant  upon  a  master's  report  to  which  no 
exception  has  been  taken,  such  defendant  can  not  question  the  suffi- 
ciency or  competency  of  the  evidence  to  support  such  decree. 

2.  Same — When  a  Defendant  is  Precluiled  from  Qnentioning  a  De-- 
cre€m — When  a  decree  pro  confesno  is  entered  against  a  defendant  for 
want  of  an  answer  to  a  bill,  he  is  precluded  from  questioning  the  decree 
or  the  sufficiency  of  the  evidence  to  support  it,  if  the  decree  is  within 
the  allegations  of  the  bill. 
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Foreclosure.-- Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.     Affirmed.     Opinion  filed  April  8,  1901. 

Statement  by  the  Court. — Defendants  in  error  filed  their 
bill  in  the  Superior  Court  against  plaintiffs  in  error  to  fore- 
close a  trust  deed  madex  by  plaintiffs  in  error,  to  defendant 
in  error  the  Chicago  Title  <fc  Trust  Company,  as  trustee,  to 
secure  the  note  of  plaintiff  in  error  Edward  Roby,  dated 
May  29,  1896,  for  the  sura  of  $7,500,  payable  to  said  Trust 
Company  as  trustee,  three  years  after  its  date,  with  interest 
at  seven  per  cent  per  annum,  payable  semi-annually,  the 
interest  being  evidenced  by  six  promissory  notes  of  said 
Edward  Roby,  payable  to  said  trust  company,  of  the  same 
date  as  the  principal  note,  each  for  the  sum  of  $2G2.50,  and 
becoming  due  respectively,  six,  twelve,  eighteen,  twenty- 
four,  thirty  and  thirty-six  months  after  date,  and  bearing 
interest  at  seven  per  cent  per  annum  from  maturity,  and 
conveying  certain  real  estate  in  Cook  county,  therein 
described. 

By  said  trust  deed  it  is  provided,  among  other  things : 

VThat  in  case  a  right  of  foreclosure  or  other  right  of 
procedure  shall  arise  liereunder.  either  upon  the  maturity 
of  said  principal  note,  or  by  breach  of  any  of  the  covenants 
herein,  said  trustee  shall,  upon  request  of  the  legal  holder 
of  said  principal  note,  bring  such  legal  or  equitable  pro- 
ceedings for  the  collection  of  the  monevs  herebv  secured,  as 
may  be  necessary;  that  all  expenses  and  disbursements 
paid  or  incurred  in  behalf  of  said  trustee,  in  connection 
with  the  foreclosure  hereof,  including  reasonable  solicitor's 
fees,  outlays  for  documentary  evidence,  stenographer's 
charges,  cost  of  procuring  or  completing  abstract,  showing 
the  whole  title  to  said  premises,embracing  foreclosure  decree, 
shall  be  paid  by  the  grantor;  and  the  like  expenses  and  dis- 
bursements, occasioned  by  any  suit  or  proceeding  wherein 
the  grantee  or  any  holders  of  any  part  of  such  indebted- 
ness, as  such,  may  be  a  party,  shall  also  be  paid  by  the 
grantor.  All  such  expenses  and  disbursements  shall  bean 
additional  lien  upon  said  premises,  shall  be  taxed  as  costs, 
and  included  in  any  decree  that  may  be  rendered  in  said 
foreclosure  proceedings." 

The  bill  alleges,  among  other  things,  the  foregoing  pro- 
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visions  of  the  trust  deed,  a  default  in  the  payment  of  all 
said  notes,  that  a  request  had  been  made  of  the  Trust  Com- 
pany to  institute  the  suit,  and  that  there  was  due  the 
amount  of  each  of  said  notes,  together  with  interest,  and, 
among  other  things,  prays  an  accounting  and  decree  for  the 
amount  due  to  the  complainants,  defendants  in  error, 
including  the  expenses  of  suit  and  reasonable  solicitor's 
fees,  and  in  case  of  default  in  payment,  for  a  sale  of  the 
premises  described  in  the  trust  deed. 

The  defendants,  plaintiffs  in  error,  were  served  with 
process,  and  not  having  answered,  the  bill  was  taken  as 
confessed  bv  both  of  them,  and  the  cause  referred  to  a  mas- 
ter  in  chancery,  to  take  the  proofs  and  report  the  same  to 
the  court,  with  his  opinion  upon  the  law  and  the  evidence. 
The  master  took  evidence,  both  oral  and  documentary,  and 
reported  the  same,  together  with  his  conclusions,  to  the 
court,  in  which  report  he  found  that  there  was  due  to  the 
complainant,  the  said  Trust  Company,  on  said  principal  and 
interest  notes,  together  with  interest  thereon  from  the 
respective  dates  of  their  maturity,  the  sum  of  $9,680.31, 
and,  in  addition  thereto,  a  solicitor's  fee  of  §484.01,  being 
five  per  cent  of  the  total  amount  due  on  the  said  notes,  and 
stated  in  his  report  that  his  fees  for  report  and  depositions 
were  $20. 

No  objections  or  exceptions  were  taken  to  the  master's 
report,  and  the  same  was  accordingly  approved  and  con- 
firmed bv  the  decree  of  the  chancellor,  and  the  master's 
fees  on  the  reference  were  thereby  taxed  at  $20,  and  a  sale 
of  the  premises  conveyed  by  the  trust  deed  directed,  in 
default  of  payment  within  five  days  of  the  amount  found 
due  by  the  master,  including  said  solicitor's  fees,  the  costs 
of  the  suit  and  said  master's  fees. 

Pursuant  to  the  decree  and  in  default  of  the  payments 
therein  provided,  the  master  sold  said  premises  for  $7,500 
to  the  complainant,  the  Trust  Company,  and  after  paying 
the  costs  of  suit,  master's  fees  allowed  by  the  decree,  and 
master's  fees,  commissions  and  disbursements  for  advertis- 
ing, making  the  sale  and  report  thereof  to  the  court,  and 
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said  solicitor's  fees,  and  a  credit  of  $6,850.35  on  account  of 
the  amount  due  on  the  decree,  there  remained  a  deficiency 
of  $2,871.63,  which  he  reported  to  the  court.  Included  in 
the  master's  disbursements  are  two  items,  one  $2.50  for 
approving  decree,  and  another,  seventy-five  cents,  for  real 
estate  board  fee.  The  decree  directs  that  the  master  make 
the  sale  "at  the  judical  salesrooms  of  the  Chicago  Heal 
Estate  Board,  No.  57  Dearborn  street,  in  Chicago,  Cook 
County,  Illinois,"  and  it  appears  from  the  master's  report 
that  he  made  the  sale  at  that  place. 

The  master's  report  of  sale  and  proceedings  were  approved 
and  confirmed  by  the  court  March  29,  1900,  the  court  find- 
ing that  the  "  master  has  in  every  respect  proceeded  in  due 
form  of  law  and  in  accordance  with  the  terms  of  said 
decree,  and  that  said  sale  was  fairly  and  properly  made," 
and  that  there  was  a  deficiency  due  on  said  decree  of 
$2,871.63,  which  amount  the  court  decreed  to  stand  as  a 
judgment  against  the  defendant  Edward  Roby,  and  that 
the  complainant  the  Trust  Company  have  execution  therefor. 

Execution  on  said  deficiency  judgment  was  issued  and 
thereafter,  on  June  28,  1900,  levy  was  made  by  the  plaintiff 
on  the  title  of  said  Roby  of  certain  lots  in  South  Chi- 
cago, Cook  county,  Illinois,  which  were  sold  by  said  sheriff 
for  $225,  and  after  deducting  his  fees  and  costs,  he  paid  to 
the  plaintiff's  attorney  the  sum  of  $211.03,  which  was 
credited  on  the  execution,  which  was  returned  unsatisfied  as 
to  the  balance.  To  reverse  said  decree  of  sale  and  all  the  pro- 
ceeding thereunder  the  writ  of  error  herein  is  prosecuted. 

James  E.  Munroe,  attorney  for  plaintiffs  in  error. 

William  C.  Snow  and  Charles  Hugh  Stevenson,  attor- 
neys for  defendants  in  error. 

Mr.  Justice  Windes  delivered  the.  opinion  of  the  court. 

For  plaintiffs  in  error  it  is  argued  in  substance  that  there 
was  error  in  allowing  said  solicitor's  fees,  $20  for  master's 
report,  $2.50  for  approving  decree  and  seventy-five  cents 
for  real  estate  board  fee,  and  that  because  of  the  alleged 
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erroneous  allowance  for  solicitor's  fees  and  fee  for  masters 
report,  the  decree  of  sale  should  be  wholly  reversed. 

As  is  shown  by  the  statement  preceding  this  opinion,  no 
objections  or  exceptions  were  made  to  the  master's  report 
pursuant  to  the  order  of  reference  directing  him  to  take 
proofs  and  report  the  same  to  the  court,  with  his  opinion 
upon  the  law  and  the  evidence.  It  has  been  repeatedly  held 
by  the  Supreme  Court,  as  well  as  by  this  court,  that  a  defend- 
ant can  not,  when  a  decree  has  been  entered  against  him 
upon  a  master's  report,  to  which  he  has  taken  no  exception, 
question  the  competency  or  sufficiency  of  the  evidence  to 
support  the  decree.  Pennell  v.  Lamar  Ins.  Co.,  73  111.  303; 
Brockman  v.  Aulger,  12  111.  277-9;  Cheltenham  I.  Co.  v. 
Whitehead,  128  HI.  2S4;  Hurd  v.  Goodrich,  59  111.  450-5; 
Dates  v.  Winstanley,  53  111.  App.  623;  Burke  v.  Donna- 
van,  60  111.  App.  241-7;  Lebkuechner  v.  Moore,  88  111.  App. 
16;  Kinsella  v.  Cabn,  185  111.  208. 

If,  however,  plaintiffs  in  error  were  in  a  position,  by  rea- 
son of  having  excepted  to  the  master's  report,  to  question 
the  solicitor's  fee,  they  could  not  do  so  because,  as  we  have 
seen  from  the  statement,  a  decree  pro  confesso  was  entered 
against  them  for  want  of  answer  to  the  bill,  by  which  they 
are  precluded  from  questioning  the  sufficiency  of  the  evi- 
dence to  support  the  decree  as  well  as  the  decree  itself,  if 
the  latter  is  within  the  allegations  of  the  bill.  Hurd's  Rev. 
Stat.,  Ch.  22,  Sec.  18;  Manchester  v.  McKee,  4  Oilman, 
511-17;  Glos  v.  Swigart,  156  111.  229;  Avery  v.  Maude,  112 
Calif.  565;  Monarch  B.  Co.  v.  Wolford,  179  111.  255. 

The  bill  alleges,  as  is  shown  by  the  statement,  facts  suffi- 
cient to  justify  a  foreclosure  of  the  trust  deed,  sets  up  the 
provisions  of  the  trust  deed  authorizing  legal  or  equitable 
proceedings  for  the  collection  of  the  amount  of  money 
secured  thereby,  and  that  all  expenses  and  disbursements 
paid  or  incurred  in  behalf  of  complainants  in  connection 
with  its  foreclosure,  including  reasonable  solicitor's  fees, 
should  be  paid  by  the  grantor,  and  prays  a  decree  for  rea- 
sonable solicitor's  fees.  We  regard  these  allegations  as 
sufficient  to  justify  the  provisions  of  the  decree  allowing 
reasonable  solicitor's  fees. 
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Plaintiffs  in  error  being  precluded  from  questioning  the 
proofs,  both  because  they  took  no  exceptions  to  the  master's 
report,  and  by  reason  of  the  decree  pro  confesso,  and  the 
allegations  of  the  bill  being  sufficient  to  justify  the  allow- 
ance of  solicitor's  fees,  there  was  no  error  in  making  the 
allowance. 

The  claim  made,  that  $20  for  master's  report  was  erro- 
neous, is  not  tenable.  The  statute,  chapter  53,  section  20 
(Hurd),  has  the  following  provisions  with  regard  to  what 
fees  should  be  allowed  masters  in  chancerv,  to  wit: 

"For  computing  the  amount  due  on  which  to  render  a 
decree,  and  making  a  report  thereof  to  the  court,  where  no 
oral  evidence  is  taken,  two  dollars. 

"  In  counties  of  the  third  class  masters  in  chancery  may 
receive  for  examining  questions  in  issue  referred  to  them, 
and  reporting  conclusions  thereon,  such  compensation  as 
the  court  may  deem  just,  and  for  services  not  enumerated 
above  in  this  section,  and  which  have  been  and  may  be 
imposed  by  statute  or  special  order,  they  may  receive  such 
fee  as  the  court  may  allow." 

As  we  have  seen  from  the  statement,  the  master  took 
oral  evidence,  both  the  defendants  were  in  default,  there 
was  a  special  order  of  the  court  directing  him  to  take  proof 
and  report  his  conclusions,  and  the  court  fixed  his  fee  for 
the  report  at  $20.  We  think  it  was  reasonable  and  proper 
allowance  under  the  statute. 

The  items  of  $2.50  for  approving  decree  and  seventy-five 
cents  for  real  estate  board  fee,  though  possibly  not  strictly 
allowable  as  costs,  are  too  small  to  merit  consideration  by 
a  court  of  review.  But  it  may  be  said,  as  appears  from  the 
statement,  both  these  items  were  approved  by  the  chancel- 
lor and  the  master  was  specially  directed  by  the  decree  to 
make  the  sale  at  the  judicial  salesrooms  of  the  Chicago  Real 
Estate  Board.  This  was  no  doubt  done  in  the  interest  of 
plaintiffs  in  error,  in  order  to  secure  the  largest  possible 
publicity  of  the  sale,  and  we  think  this  small  fee  an  entirely 
reasonable  expense  for  the  master  to  incur.  As  to  the  fee 
for  approving  decree,  the  allowance  is  not  unreasonable  for 
that  service.  It  is  common  practice  in  the  courts  of  chan- 
cery in  Cook  county  for  the  master  to  render  this  service, 
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and  while  there  does  not  appear  to  have  been  a  special  order 
of  the  court  directing  the  master  to  approve  the  decree,  the 
court's  subsequent  approval  of  the  master's  charge  therefor, 
considered  in  connection  with  the  practice  referred  to,  may- 
be said  to  bring  it  within  the  meaning  and  intendment  of 
the  statute. 

Defendants  in  error  have  asked  statutory  damages,  upon 
the  claim  that  the  appeal  has  been  taken  for  delay,  but  we 
think  this  is  not  a  case  for  damages. 

The  decree  of  the  Superior  Court  is  therefore  affirmed. 


James  Williams  v.  West  Chicago  St.  R.  R.  Co.  ijHL  ^n 
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1.  Rewards— -What  is  a  Compliance  with  an  Offer  for.— A  person 
who  furnishes  information  which  leads  to  the  arrest  and  conviction  of 
a  criminal,  even  though  he  does  not  personally  participate  in  the  actual 
making  of  the  arrest,  is  entitled  to  a  reward  offered  for  such  arrest  and 
conviction. 

Assumpsit,  for  a  reward  for  the  arrest  and  conviction  of  a  criminal. 
Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Rich  vrd  W.  Clif- 
ford, Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1900. 
Affirmed.    Opinion  filed  April  8,  1901. 

Statement. — Plaintiff  in  error  brought  this  suit  in  as- 
sumpsit to  recover  the  amount  of  a  reward  offered  by  the 
defendant  in  error  for  the  arrest  and  conviction  of  the 
murderer  or  murderers  of  one  C.  B.  Birch.  The  published 
offer  was  in  the  terms  following  : 

"$5,000  Reward, 
office  west  chicago  street  railroad  company, 

June  24, 1895. 

The  above  reward  will  be  paid  by  the  West  Chicago 
Street  Railroad  Company  for  the  arrest  and  conviction  of 
the  murderer  or  murderers  of  C.  B.  Birch,  who  was  fatally 
shot  while  in  discharge  of  his  duty  as  receiver  on  the  morn- 
ing of  June  23,  at  the  Armitage  avenue  barn. 

C.  T.  Yerkes,  Prest." 

Vol.  XCIV  » 
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On  the  morning  of  Sunday,  June  23,  1895,  Birch,  an 
employe  of  defendant  in  error,  was  shot  at  his  place  of 
employment  in  the  Armitage  avenue  barns  of  defendant 
in  error. 

Plaintiff  in  error  was  also  an  employe  of  defendant  in 
error,  and  his  duties  consisted  of  going  from  barn  to  barn 
each  night  to  inspect  cash  registers.  In  the  course  of  his 
duties  he  was,  on  the  night  in  question,  at  the  Armitage 
avenue  barn,  and  upon  leaving  it  he  saw  as  he  drove  away, 
two  men  on  Campbell  avenue  just  east  of  the  car  barns.  It 
was  then  about  two  o'clock  in  the  morning  of  Sundaj7,  and 
the  presence  of  these  men  at  that  place  at  that  hour  caused 
plaintiff  in  error  to  look  at  them  carefully.  The  murder  of 
Birch  shortly  after  two  o'clock  of  that  morning  led  the 
police  authorities  to  at  once  issue  what  is  termed  a  "  drag- 
net order,"  that  is,  an  order  to  the  various  patrolmen  to 
arrest  all  suspicious  characters  in  their  respective  districts 
and  bring  them  to  the  police  stations  for  examination  as  to 
their  whereabouts  at  the  time  of  the  crime.  Julius  Mannow 
was  thus  arrested  and  brought  to  the  station. 

Plaintiff  in  error  reported  to  his  superior  officer  the  fact 
that  he  had  seen  two  men  near  the  Armitage  avenue  barn 
about  the  time  of  the  murder.  He  was  directed  to  jro  to 
the  police  authorities  and  inform  them  of  the  fact.  He  did 
so,  and  upon  Mannow,  who  was  there  under  arrest,  being 
shown  to  him,  he  identified  him  as  one  of  the  men  whom 
he  had  seen  on  the  night  of  the  murder.  He  also  gave  the 
officers  a  description  of  the  other  man,  and  thereafter 
Joseph  Windrath  was  arrested  and  plaintiff  in  error  iden- 
tified him  as  the  other  of  the  two  men  whom  he  had  seen. 
The  offer  of  the  reward  in  question  was  published  in  the 
Chicago  Tribune  upon  the  morning  of  June  25,  1895, 
which  was  after  plaintiff  in  error  had  informed  the  police 
authorities  as  to  his  having  seen  the  two  men  on  the  night 
of  the  murder  and  after  he  had  identified  Mannow  as  one 
of  the  two  and  had  given  a  description  of  the  other  man; 
but  it  was  before  Windrath  had  been  arrested  and  identi- 
fied.    Plaintiff  in  error  first  read  the  offer  of  reward  on  the 
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morning  of  June  25,  1895.  The  services  rendered  by  plaint- 
iff in  error  in  connection  with  the  discovery  and  arrest  of 
Mannow  and  Windrath  after  he  heard  of  the  offer  of  a 
reward,  consisted  in  his  identification  of  the  two  men,  it 
being  the  second  time  he  had  identified  Mannow  and  the 
first  time  he  had  identified  Windrath,  and  testifying  before 
the  coroner's  jury  to  the  effect  that  he  had  seen  these  two 
men  near  the  Armitage  avenue  barn  on  the  night  and  near 
the  time  of  the  crime.  He  also  testified  before  the  grand 
jury  and  at  the  trial. 

Other  information  was  obtained  by  the  police  authorities 
shortly  after  the  identification  of  Mannow  and  Windrath 
by  plaintiff  in  error,  and  this  information  led  to  the  fasten- 
ing of  the  crime  upon  the  two  men  and  their  subsequent 
conviction  and  execution.  It  was  the  testimony  of  the 
witnesses  Klatt  and  Schmitke  which  constituted  the  posi- 
tive evidence  upon  which  the  coroner's  jury  held  the  two 
men  to  await  the  action  of  the  grand  jury.  It  was  the 
testimony  of  the  same  two  witnesses  which  warranted  the 
grand  jury  in  returning  an  indictment.  Mannow  pleaded 
guilty  to  the  indictment.  Windrath  was  tried  and  upon 
his  trial  the  testimony  of  Klatt  and  Schmitke  again  was 
used  to  fasten  the  crime  upon  the  accused. 

Before  the  coroner,  before  the  grand  jury  and  at  the 
trial  of  Windrath,  plaintiff  in  error  testified,  each  time,  to 
the  single  fact  that  he  had  seen  the  accused  upon  the  night 
of  the  murder  and  near  its  time  at  a  place  near  the  Armi- 
tage avenue  barn.  A  police  officer  named  Jurs  testified 
upon  the  trial  of  this  cause  that  about  two  months  before 
the  time  of  the  murder  Mannow  had  narrated  to  him  a  plan 
for  robbing  a  coal  office,  in  somewhat  the  manner  in  which 
the  Armitage  avenue  robbery  was  accomplished,  and  had 
described  Windrath  as  concerned  in  the  plan,  and  that  after 
the  Armitage  avenue  robbery  and  the  murder  of  Birch  the 
witness  at  once  recalled  this  fact  and  suspected  Mannow  and 
Windrath  and  took  steps  to  cause  their  arrest.  This  was 
before  the  information  was  given  by  plaintiff  in  error.  In 
this  testimony  Jurs  was  corroborated  by  another  witness. 
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When  plaintiff  in  error  identified  Windrath,  Fuller,  the 
general  superintendent,  said  to  plaintiff  in  error,  "Now, 
tell  us  all  you  know  and  we  will  take  care  of  you."  After 
having  testified  before  the  grand  jury  plaintiff  in  error 
asked  the  general  manager  of  defendant  in  error,  "  Is  this  a 
honafide  reward  ?"  To  which  the  manager  replied,  "  Yes, 
Mr.  Williams,  and  all  the  money  is  here,  and  there  has  not 
been  a  cent  of  it  paid  out  yet."  Plaintiff  in  error  then  said, 
"  Mr.  Parsons,  I  claim  that  reward,  as  I  was  the  one  that 
gave  the  clew  which  led  to  the  arrest  of  these  men  and 
their  conviction,  because  I  identified  these  men  all  the  way 
through."     Mr.  Parsons  replied,  "  All  right." 

Afterward  the  assistant  manager,  to  whom  the  matter 
was  referred,  refused  to  pay  plaintiff  in  error  the  amount 
of  the  reward,  advised  him  to  employ  a  lawyer,  and  upon 
being  informed  by  plaintiff  in  error  that  he  had  secured  a 
lawyer,  replied,  "  All  right." 

Upon  the  trial  of  the  cause,  after  the  introduction  of  the 
evidence  offered  by  plaintiff  and  by  the  defendant,  the 
court  peremptorily  directed  a  verdict  for  the  defendant. 
To  review  the  judgment  thereon  this  writ  of  error  is  prose- 
cuted. 

J.  Warren  Pease  and  McGlasson  &  Beitler,  attorneys 
for  plaintiff  in  error. 

John  A.  Rose  and  Louis  Boisot,  Jr.,  attorneys  for  defend- 
ant in  error;  W.  W.  Gurley,  of  counsel. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

There  is  some  conflict  in  the  authorities  as  to  what  is 
required  to  comply  with  the  terms  of  an  offer  of  reward  for 
arrest  and  conviction  of  an  unknown  offender.  In  the 
decisions  in  some  of  the  States  it  is  held  that  the  mere  fur- 
nishing: of  information  which  leads  to  the  arrest  and  con- 
viction  of  the  offender  is  a  compliance  with  the  terms  of 
such  an  offer,  although  the  person  furnishing  the  informa- 
tion may  do  nothing  by  way  of  active  participation  in  the 
making  of  the    arrest  or  the  securing  of  the  conviction 
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Crawshaw  v.  Eoxbury,  7  Gray  (Mass.),  374;  Besse  v.  Dyer,  9 
Allen  (Mass.),  151;  City  Bank  v.  Bangs,  2  Ed.  Ch.  (N.  T.) 
95;  Haskell  v.  Davidson,  91  Me.  488. 

In  other  cases  a  stricter  construction  of  the  terms  of  the 
offer  has  been  adhered  to,  and  it  has  been  held,  that  in  the 
absence  of  an  active  participation  in  the  arrest  there  can  be 
no  compliance  with  the  terms  of  an  offer  "  for  arrest  and 
conviction."  Juaniata  County  v.  McDonald,  122  Pa.  St. 
115;  Sias  v.  Hallock,  14  Nev.  332. 

There  is  also  a  varietv  of  decisions  as  to  whether  one  who 
has  complied  with  the  terms  of  such  an  offer,  while  he  was 
ignorant  of  the  existence  of  the  offer,  can  recover.  In 
some  cases  it  has  been  held  that  the  service,  not  having 
been  rendered  with  knowledge  of  the  offer,  can  not  be  held 
to  constitute  a  compliance  with  or  acceptance  of  the  terms 
of  the  offer  as  an  agreement.  It  is  so  held  in  Fitch  v. 
Snedaker,  38  N.  Y.  248;  Howland  v.  Lounds,  51  K  Y.  604; 
Stamper  v.  Temple,  6  Humph.  (Tenn.)  113. 

And  it  has  been  elsewhere  held  that  the  fact  of  knowl- 
edge of  the  offer  is  immaterial,  provided  its  terms  have 
been  complied  with,  and  this  construction  is,  to  some 
extent  at  least,  put  upon  grounds  of  public  policy.  Will- 
iams v.  Carwardine,  4  Barn.  &  Ad.  621;  Dawkins  v.  Sap- 
pington,26  Ind.  199;  Auditor  v.  Ballard,  9  Bush.  (Ky.)572; 
Eussell  v.  Stewart,  44  Vt.  170. 

In  our  State  the  right  to  recovery  of  rewards  has  been 
considered  in  the  following  cases :  Stacy  v.  State  Bank,  4 
Scam.  91;  First  Nat'l  Bank  v.  Hart,  55  111.  62;  Montgom- 
ery v.  Eobinson,  85  111.  174;  Hogan  v.  Stophlet,  179  111.  150; 
C.  &  A.  E.  E.  Co.  v.  Sebring,  16  111.  App.  181;  same  v. 
same,  19  111.  App.  222;  Ensminger  v.  Horn,  70  111.  App. 
605;  Swanton  v.  Ost,  74  111.  App.  281. 

So  far  as  our  own  courts  have  passed  upon  the  several 
questions  above  indicated,  it  has  been  held  that  a  reward 
offered  in  part  for  "  detection  of  the  person  or  persons  con- 
cerned in  the  robbery,"  would  be  earned,  as  to  such  part, 
by  a  discovery  of  the  guilty  person  and  communication  of 
such  discovery  to  the  person  making  the  offer,  without  ref- 
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erence  to  any  arrest  or  commitment.  But  in  that  case  it 
was  held  that  the  fact  that  the  detection  had  been  accom- 
plished through  another  before  the  plaintiff  had  rendered 
any  service,  was  a  bar  to  recovery.  Stacy  v.  State  Bank, 
supra. 

It  has  also  been  held  that  a  reward  offered  for  "  detec- 
tion and  recovery  of  money,"  or  for  "  detection  and  convic- 
tion "  is  earned  by  one  who  furnishes  information  which 
enables  the  authorities  by  following  it  up  to  obtain  the  evi- 
dence necessary  for  conviction.  First  Nat'l  Bank  v.  Hart, 
supra. 

In  that  case  the  offer  was  directed  "  to  any  bank  officer 
or  police  detective."  The  one  furnishing  the  information 
and  claiming  the  reward  was  neither  a  bank  officer  nor  a 
police  detective.  But  the  court  held  that  inasmuch  as  he 
had  acted  upon  the  offer  in  furnishing  the  information,  and 
the  defendant  had  accepted  the  information  knowing  it  was 
given  upon  that  ground,  the  defendant  became  liable  to  pay 
the  reward.   Justice  McAllister,  speaking  for  the  court,  said : 

"  Where  a  person,  acting  under  such  an  offer  of  reward, 
acquires  a  knowledge  of  the  facts  necessary  to  the  detec- 
tion or  discovery  of  the  criminal,  and  of  the  things  stolen 
or  lost,  and  has  imparted  such  knowledge  with  the  intent 
and  for  the  purpose  of  bringing  about  a  recovery  or  resto- 
ration of  the  property,  and  toe  arrest  and  conviction  of  the 
criminal,  taking  upon  himself  the  risk  and  consequences  of 
a  failure,  if  it  fails,  and  acting  with  a  view  to  the  benefit  of 
the  reward  if  his  suspicions  and  disclosures  are  well  founded 
and  successful,  he  is,  by  all  the  principles  of  law,  justice 
and  fair  dealing,  entitled  to  the  reward  offered,  and  it  would 
be  a  reproach  upon  the  administration  of  justice,  if  it  could 
be  defeated  of  its  recovery  by  objections  so  purely  technical 
and  not  affecting  the  merits,  as  are  urged  in  this  case." 

In  Montgomery  v.  Kobinson,  supra,  the  reward  was 
offered  "  to  any  person  or  persons  who  shall  hereafter  pur- 
sue and  arrest,  be\'ond  the  limits  of  this  county,  any  person 
guilty  of  stealing  any  horse,"  etc.  The  offender  had  been 
arrested  in  another  State  and  was  held  there  upon  another 
charge.  The  plaintiff  procured  a  requisition,  by  means  of 
which  the  offender  was  returned  to  this  State.    Another 
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person  than  the  claimant  was  appointed  by  the  authorities 
to  bring  the  prisoner  back  to  the  county  in  this  State,  where 
he  had  committed  the  offense.  The  plaintiff  took  no  direct 
active  part  in  the  making  of  the  arrest  or  the  bringing  back 
of  the  prisoner.  Yet  the  court  held  that  the  terms  of  the 
offer  had  been  substantially  complied  with  and  that  the 
plaintiff  was  entitled  to  the  reward. 

In  Hogan  v.  Stophlet,  supra%  the  offer  was  "for  the 
apprehension  and  conviction."  The  plaintiff  claiming  the 
reward  was  sheriff,  and  the  arrest  was  made  by  one  of  his 
deputies.  It  was  held  that  there  could  be  no  recovery,  be- 
cause k  was  the  duty  of  the  plaintiff  to  make  the  arrest  by 
reason  of  being  sheriff  of  the  county,  and  because  he  was 
precluded  by  the  law  from  asking  or  receiving  u  any  fee  or 
reward  to  execute  or  do  his  duty  as  such  officer,  except  such 
as  is  or  shall  be  allowed  by  law."  There  was  some  ques- 
tion as  to  whether  the  plaintiff  in  that  case  caused  the 
apprehension  of  the  offender  upon  the  charge  in  connection 
with  which  the  reward  was  offered,  or  upon  another  and 
different  charge,  and  the  Supreme  Court,  speaking  through 
Mr.  Justice  Magruder,  said : 

"  If,  therefore,  the  fact  that  Howard  was  arrested  upon  a 
charge  of  burglary  and  larceny  should  be  held  to  negative 
the  idea  that  he  was  arrested  upon  a  charge  of  burning  the 
building,  then  appellant  did  not  secure  the  apprehension  of 
the  guilty  party;  and,  in  such  case,  he  would  not  be  entitled 
to  the  reward,  as  the  reward  was  offered  both  for  the  ap- 
prehension and  the  conviction." 

But  the  fact  that  the  plaintiff  was  a  sheriff,  charged  with 
the  duty  of  making  the  arrest  by  reason  of  his  office,  is  made 
the  controlling  ground  in  the  decision. 

In  C.  &  A.  R.  It.  v.  Sebring,  supra,  it  was  held  that  no 
recovery  could  be  had  where  the  services  were  rendered  in 
ignorance  of  the  offer.     This  court  said  : 

"  It  seems  well  established  that  to  entitle  a  person  to  a 
reward,  he  must  show  a  rendition  of  the  services  required, 
after  a  knowledge  of,  and  with  a  view  of  obtaining,  the  l 

offered  reward." 

In  Ensminger  v.  Horn,  #uj>ra,  the  services  rendered  by 
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the  plaintiffs  were  in  part  rendered  before  the  offer  of  the 
reward  was  known  to  them,  but  after  knowledge  of  the  offer 
thev  went  to  another  town  where  the  accused  were  confined 
in  order  to  identify  them.  The  court,  following  but  not 
citing  the  Sebring  case,  said  : 

"  Although  Horn  and  Murphy  did  not  know  of  the  rob- 
bery and  the  reward  when  a  description  of  the  three  suspi- 
cious looking  men  who  boarded  the  train  was  furnished,  and 
would  not,  therefore,  be  entitled  to  the  reward  for  that  serv- 
ice, yet  their  goin^  voluntarily  to  Taylorville  to  identify 
the  prisoners  and  the  further  assistance  they  gave  Eltzrath 
in  fastening  the  crime  upon  them,  were  all  with  the  view 
on  their  part  of  sharing  in  the  reward.  They  co-operated 
with  Eltzrath  and  were  certainly  as  much  entitled  to  the 
reward  as  he  was." 

An  award  of  the  amount  offered  to  the  two  plaintiffs  and 
Eltzrath  jointly  was  approved  by  the  court. 

In  Swanton  v.  Ost,  supra^  the  offer  was  for  "  the  arrest " 
of  the  offender,  and  it  stated  that  "  information  may  be 
sent  to  Chief  of  Police,  Lake  Forest,  111."  The  court  held 
that  the  furnishing  of  information  alone,  which  led  to  the 
arrest,  without  any  further  participation  in  the  arrest, 
would  be  sufficient  to  entitle  the  party  so  furnishing  the 
information  to  the  reward,  citing  Crawshaw  v.  Roxbury, 
supra,  City  Bank  v.  Bangs,  supra^  and  First  Nat'l  Bank  v. 
Hart,  supra. 

From  all  these  decisions  it  is  apparent  that  the  rule  in 
this  State  is  that  one  who  furnishes  information  which  leads 
to  arrest  and  conviction  is  entitled  to  a  reward  offered  for 
arrest  and  conviction,  even  though  the  claimant  did  not 
personally  participate  in  the  actual  making  of  the  arrest. 
And  it  seems  to  be  the  established  rule  of  this  court  that, 
the  services  must  be  rendered  with  a  knowledge  of  the 
offer.  This,  however,  is  a  question  not  yet  passed  upon  by 
the  Supreme  Court,  and  is  one  admitting  of  much  doubt. 
The  authorities  supporting  the  contra  doctrine,  viz.,  that 
the  service  entitles  to  the  reward  whether  rendered  with  or 
without  knowledge  of  the  offer,  are  well  reasoned  and  con- 
siderable in  number.     Measuring  the  case  now  presented  by 
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these  rules,  we  are  of  opinion  that  the  plaintiff  in  error  did 
not  establish  any  right  to  a  recovery  of  the  reward. 

If  the  information  furnished  by  him  had  been  the  means 
of  discovering  and  arresting  and  convicting  Mannow  and 
Windrath,  then,  under  tfie  authority  above  considered,  we 
would  hold  that  plaintiff  in  error  was  entitled  to  the  reward. 
And  the  fact  that  defendant  in  error  had  already  paid  the 
reward  to  another  would  be  of  no  consequence  as  affecting 
the  legal  rights  of  plaintiff  in  error.  Nor  would  we,  in  that 
event,  regard  the  fact  that  plaintiff  in  error  was  in  the 
employ  of  defendant  in  error  when  the  service  was  rendered, 
as  impairing  his  rights.  The  offer  was  not  limited  to  per- 
sons not  in  defendant  in  error's  employ.  It  was  general  in 
its  application  and  might  be  earned  as  well  by  an  employe 
as  by  any  other  person.     C.  &  A.  R.  E.  Co.  v.  Sebving,  supra. 

But  the  difficulty  is  that  the  evidence  is  not  such  as  to 
warrant  the  conclusion  that  the  information  furnished  by 
plaintiff  in  error  did  lead  to  the  arrest  and  conviction  of 
Mannow  and  Windrath.  Mannow  was  already  under  arrest 
when  plaintiff  in  error  first  informed  the  police  of  his  hav- 
ing seen  two  men  near  the  barn.  And  the  testimony  of 
Jurs,  which  is  uncontradicted,  shows  that  Mannow  was 
already  under  suspicion  by  reason  of  prior  statements  by 
him  in  reference  to  such  robberies  as  the  one  committed  at 
the  time  of  the  murder.  Moreover,  this  previous  statement 
of  Mannow  directed  suspicion  to  Windrath.  It  was  the 
testimony  of  Klatt  and  Schmitke  which  finally  fastened  the 
crime  upon  the  accused.  It  can  scarcely  be  said  either  that 
the  information  given  by  plaintiff  in  error  led  to  the  dis- 
covery of  Klatt  and  Schmitke  as  witnesses,  or  that  the  in- 
formation led  to  the  arrest  and  detention  of  the  prisoners 
until  the  discovery  of  Klatt  and  Schmitke  was  effected. 
The  information  furnished  by  the  plaintiff  in  error  was 
merely  that  he  had  seen  two  men  on  the  street  near  the 
scene  and  at  about  the  time  of  the  crime.  Subsequently  he 
identified  Mannow  find  Windrath  as  the  men  so  seen  by 
him.  But  this  fact  would  neither  have  afforded  ground  to 
the  police  for  arresting  these  men,  nor  to  the  coroner's  jury 
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for  holding  them  to  the  grand  jury,  nor  to  the  grand  jury 
for  returning  an  indictment.  The  most  that  it  can  be  said 
to  have  effected  was  the  directing  of  the  attention  of  the 
police  to  these  men,  and  that  had  already  been  accomplished 
by  Jurs,  and  one  of  the  men  was  in  custody  before  the  in- 
formation was  given  by  plaintiff  in  error. 

The  language  used  by  the  Supreme  Court  of  Wisconsin 
in  the  decision  in  Austin  v.  Milwaukee,  24  Wis.  278,  is  in 
part  applicable  to  this  case.     The  court  said : 

"  At  most,  all  that  the  plaintiff  could  or  did  do  was  to 
furnish  the  police  officers  with  the  names  of  two  suspicious 
persons,  who  had  been  seen  in  the  vicinity  when  and  where 
the  crime  was  committed.  But  where  were  these  men  in 
February,  when  the  plaintiff  saw  Mr.  Beck,  and  what  testi- 
mony could  he  produce  which  would  criminate  them?  He 
neither  knew  where  they  were,  nor  did  he  furnish  the  least 
particle  of  evidence  which  would  tend  to  convict  them  when 
found.  For  the  bare  facts  that  they  had  been  seen  in  the 
neighborhood  on  the  morning  of  the  murder  and  were  in- 
quiring the  way  to  Milwaukee  while  in  sight  of  the  city, 
were  'trifles  light  as  air.'  They  afford  of  themselves  no 
proof  of  guilt.  *  *  *  The  reward  was  for  the  arrest 
and  conviction  of  the  perpetrators  of  the  crime.  The 
plaintiff  certainly  had  no  knowledge  of  any  fact  that  would 
secure  a  conviction.  He  took  no  risk  upon  himself  in  the 
matter;  made  no  effort  to  obtain  further  information  in 
respect  to  these  suspicious  persons  or  confirm  his  impres- 
sions about  them;  and  the  authors  of  the  crime  would  have 
forever  remained  a  mvsterv  for  anvthing1  he  did,  or  anv 
knowledge  he  could  impart  to  the  officers.  And  it  was  only 
by  the  exertions  and  skill  of  experienced  detectives,  acting 
upon  the  clue  furnished  by  the  plaintiff,  that  they  were 
finally  discovered  and  brought  to  justice.  Even  when  the 
officers  found  where  one  of  tfhese  suspected  persons  was, 
they  had  no  evidence  against  him  which  would  justify  an 
arrest." 

It  is  argued  by  the  learned  counsel  for  plaintiff  in  error, 
and  with  considerable  force,  that  the  arrest  of  Mannow 
prior  to  the  information  furnished  by  plaintiff  in  error  was 
an  unauthorized  and  illegal  arrest,  based  upon  no  complaint 
or  charge  and  merely  upon  suspicion.  This  is  all  true.  The 
so-called  fct  drag-net"  arrests  were  clearly  unwarranted  and 
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illegal.  But  the  difficulty  is  that  had  the  arrest  been  made 
upon  all  the  information  given  by  plaintiff  in  error,  which 
consisted  merely  of  the  fact  of  having  seen  Mannow  and 
Wind  rath  upon  the  street,  the  arrest  would  then  have  been 
equally  unauthorized  and  unwarranted.  The  one  fact 
known  to  plaintiff  in  error  and  by  him  imparted  to  the 
police  authorities,  constituted  no  sufficient  ground  for  charg- 
ing the  crime  upon  these  men.  At  most,  it  merely  consti- 
tuted ground  for  suspicion;  and  they  were  already  under 
suspicion. 

In  the  Massachusetts  case  relied  upon  by  counsel  for 
plaintiff  in  error,  Crawshaw  v.  Roxbury,  supra,  the  instruc- 
tion approved  by  the  court  directed  the  jury  that  they 
might  find  for  the  plaintiff  "  if  the  facts  disclosed  by  the 
plaintiff  were  such  as  induced  the  officer  who  arrested  the 
offender  to  arrest  him,  and  were  material,  and  had  a  tend- 
ency to  produce  ultimate  conviction,  and  without  them 
Clark  would  not  have  been  convicted,  unless  upon  his  own 
subsequent  confession."  Applying  this  measurement  to  the 
facts  in  evidence,  it  is  clear  that  there  is  here  no  sufficient 
showing  made.  And  if  the  more  liberal  announcement  of 
the  Maine  court  in  Haskell  v.  Davidson,  supra,  be  adopted, 
it  is  equally  clear  that  this  is  not  the  case  of  a  "person  who 
by  reason  of  the  offer  is  induced  to  make  an  investigation 
and  finally  obtain  possession  of  sufficient  facts  to  authorize 
the  arrest  of  an  offender  and  his  subsequent  conviction  for 
the  crime." 

We  are  of  opinion  that  the  evidence  is  insufficient  to  show 
any  right  to  recovery  in  plaintiff  in  error.  Nor  do  we,  in 
so  holding,  rely  upon  the  fact  that  when  the  information 
was  first  given  to  the  authorities  plaintiff  in  error  was  una- 
ware of  any  offer  of  a  reward.  Whether  with  knowledge 
of  the  reward  or  without  it,  the  information  which  plaint- 
iff in  error  gave  to  the  authorities  can  not,  in  our  opinion, 
be  said  to  have  led  to  the  arrest  and  conviction  of  Mannow 
and  Windrath.  Hence  we  are  of  opinion  that  the  ruling  of 
the  learned  trial  court  in  directing  the  jury  to  return  a  ver- 
dict for  defendant  in  error  was  right  and  that  the  judgment 
should  be  affirmed. 
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5^   ^  Solomon  Meissler  y.  Naomi  Meissler. 

1.  Chancery  Practice—  A  Party  Wishing  to  Challenge  a  Decree 
Must  Preserve  the  Evidence.  —Where  a  party  wishes  to  challenge  the 
findings  of  a  decree  as  to  the  existence  of  an  adverse  lien  upon  prop- 
erty claimed  by  him  he  must  preserve  the  evidence  upon  that  point  in 
the  record. 

2.  Receivers — Appointment  of  Interested  Parties. — Unless  under 
special  circumstances,  as  in  partnership  cases  in  some  instances,  a  party 
to  the  cause  will  not  ordinarily  be  appointed  a  receiver  without  the  con- 
sent of  the  other  party.  While  as  a  general  rule,  a  party  in  interest 
should  not  be  appointed  receiver,  there  are  exceptions. 

Bill  for  Relief.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1900.  Affirmed  in  part  and  reversed  in  part.  Opinion  filed 
April  8,  1901.    Rehearing  denied. 

Statement. — Plaintiff  in  error  filed  a  bill  against  defend- 
ant in  error  and  Samuel  Glickman,  alleging  the  fraudulent 
procurement  of  the  execution  by  complainant  and  defendant 
to  Glickman  of  a  quit-claim  deed  of  certain  real  property 
described  in  the  bill,  and  the  execution  by  Glickman,  on  the 
same  day,  of  a  conveyance  of  the  premises  to  the  defendant, 
Naomi  Meissler,  complainant's  wife.  Defendant,  Naomi 
Meissler,  answered,  denying  the  fraud  alleged  in  the  bill, 
and  averring  that,  after  the  execution  of  the  deeds  and  rely- 
ing thereon,  she  borrowed  $2,000  and  invested  it  in  the 
premises,  and  by  her  personal  efforts  reduced  incumbrances 
on  the  premises  from  $33,000  to  $18,000;  that  for  some 
years  she  had  been  supporting  herself  and  five  children,  the 
oldest  of  whom  was  sixteen  and  the  youngest  four  years  of 
age,  and  that  by  reason  of  certain  divorce  proceedings  com- 
plainant and  herself  were  much  embittered  toward  each 
other,  and  if  the  title  were  held  by  both  there  would  be 
constant  disagreements;  that  she  has  always  had  charge  of 
the  premises,  and  should  be  repaid  $1,000  in  case  she  should 
be  required  to  reconvey,  and  should  be  appointed  receiver 
and  receive  pot  less  than  $50  per  month  for  her  and  her 
children's  support. 
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Glickman  also  answered  and  replications  were  filed.  De- 
fendant, Naomi,  filed  a  cross-bill,  alleging  her  ownership  of 
the  premises  and  setting  forth  in  haeo  verba  an  affidavit  of 
the  complainant,  recorded  in  the  office  of  the  recorder  of 
deeds  of  Cook  county,  February.  21,  1899,  stating,  among 
other  things,  that  he  and  cross-complainant  were  the  joint 
owners  of  the  premises,  subject  to  certain  incumbrances  by 
them  created,  etc.  Cross-bill  prayed  that  cross-complainant 
be  decreed  to  have  title,  etc.  Plaintiff  in  error  answered 
the  cross-bill  and  a  replication  was  filed.  The  decree,  after 
reciting  a  hearing  on  the  pleadings,  "  and  upon  testimony 
and  proof  submitted  in  open  court,"  finds  all  the  material 
allegations  of  the  bill  proven;  that  the  deed  from  the  com- 
plainant and  his  wife  to  Glickman  was  obtained  by  fraudu- 
lent and  unfair  means;  that  the  deed  from  Glickman  to 
defendant,  Naomi  Meissler,  was  obtained  for  the  purpose  of 
carrying  out  a  conspiracy  between  her  and  Glickman  to 
deprive  the  complainant  of  his  interest  in  the  premises, 
and  without  consideration;  that  defendant,  Naomi  Meissler, 
is  the  owner  of  an  undivided  half  of  the  premises,  and  bor- 
rowed $2,000,  which  was  used  to  reduce  a  mortgage  on  the 
premises,  and  that  it  is  equitable  that  she  should  be  repaid 
$1,000;  and  that  a  lien  for  said  amount  shall  be  reserved 
to  her. 

The  ordering  part  of  the  decree  is,  in  substance,  as 
follows : 

"Therefore,  ordered,  adjudged  and  decreed,  that  said 
deeds  be,  and  the  same  are,  hereby  declared  null  and  void, 
and  set  aside,  and  said  Naomi  Meissler  is  required  within 
one  day  to  execute,  acknowledge  and  deliver  in  due  form  of 
law  to  said  complainant  a  quit-claim  deed  conveying  to  said 
Solomon  S.  Meissler  an  undivided  one-half  of  said  premises. 
In  default  thereof  that  a  special  commissioner  appointed 
by  said  decree  execute  such  deed;  that  Naomi  Meissler  have 
alien  for  $1,000  on  the  property,  with  interest  at  five  per 
cent,  which  shall  be  paid  before  complainant  shall  be  en- 
titled to  any  rents  from  said  premises;  that  she  be  appointed 
receiver  without  bond  of  said  premises;  have  power  to  collect 
all  rents  therefrom:  to  keep  said  premises  in  repair;  and 
she  mav  deduct  from  said  rents  the  sum  of  $50  per  month 
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for  her  services  as  such  receiver  and  for  the  support  and 
maintenance  of  herself  and  her  children;  that  complainant 
may  occupy  one  flat  without  charge." 

The  transcript  is  certified  to  be  per  pr<Bcipey  and  contains 
no  evidence. 

Blum,  Blum  &  Rothschild,  attorneys  for  plaintiff  in  error. 

O'Donnell  &  Brady  and  Beach  &  Beach,  attorneys  for 
defendant  in  error. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  contentions  of  counsel  for  plaintiff  fti  error  are,  that 
so  much  of  the  decree  as  reserves  a  lien  to  defendant  in 
error  is  erroneous,  and  that  the  appointment  of  defendant 
in  error  receiver,  and  the  allowance  to  her  of  $50  per  month, 
are  erroneous. 

The  question  as  to  the  lien  is  not  argued  by  counsel  for 
plaintiff  in  error,  nor  is  it  pointed  out  in  what  the  errdr,  if 
any,  consists,  and  therefore  the  objection  might  be  deemed 
waived.  However,  in  view  of  the  fact  that  defendant  in 
error  is  the  owner  of  an  undivided  half  of  the  premises,  and 
had  expended  $2,000  in  lessening  the  incumbrances,  and 
prayed  in  her  cross-bill  for  general  relief,  and  the  allega- 
tion in  the  bill  of  defendant  in  error  that  the  incumbrances 
were  jointly  created  by  the  parties,  which  allegation  the 
court  finds  proven,  we  can  not  sustain  the  objection  that 
the  lien  was  improperly  reserved.  The  allowance  of  the 
lien  is  warranted  by  the  pleadings  and  the  findings  of  the 
court,  and  plaintiff  in  error  not  having  preserved  the 
evidence  is  not  in  a  position  to  question  the  order  reserving 
the  lien.  University  of  111.  v.  Globe  Bank,  185  111.  514,  525; 
Mcintosh  v.  Saunders,  68  lb.  128. 

It  is  objected  that,  defendant  in  error  being  a  party  in 
interest,  her  appointment  as  receiver  was  improper;  but 
counsel  say  they  do  not  care  to  urge  this  objection.  While 
as  a  general  rule  a  party  in  interest  should  not  be  appointed 
receiver,  there  are  exceptions  to  the  rule.     High  says : 
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"  Unloss  under  special  circumstances,  as  in  partnership 
cases  in  some  instances,  a  party  to  the  cause  will  not  ordi- 
narily be  appointed,  without  the  consent  of  the  other  party." 
High  on  Receivers,  Sec.  70;  see  also  Iroquois  Furnace  Co. 
v.  Kimbark,  85  111.  A  pp.  399. 

In  the  present  case  defendant  in  error  was  an  owner  of 
an  undivided  half  of  the  premises  and  in  possession.  The 
bill  of  plaintiff  in  error  was  to  set  aside  certain  deeds  on  the 
ground  that  their  execution  was  fraudulently  procured,  and 
the  sole  contest  between  the  parties  was  as  to  whether  the 
deeds  were  so  procured.  The  only  mention  in  the  pleadings 
as  to  an  allowance  to  defendant  in  error,  is  in  her  answer, 
wherein,  after  averring  the  number  and  ages  of  her  chil- 
dren and  that  she  was  supporting  them,  she  claims  that  she 
should  be  appointed  receiver,  etc.,  and  receive  not  less  than 
$50  per  month  for  her  support  and  that  of  her  children. 
The  decree,  after  appointing  her  receiver,  provides  "  that 
the  said  Naomi  Meissler  may  deduct  from  the  rents  and 
income  of  said  premises  the  sum  of  $50  per  month  for  her 
services  as  such  receiver,  and  for  the  expenses,  support  and 
maintenance  of  herself  and  her  said  children."  This  lan- 
guage plainly  allows  the  sum  of  $50  per  month  partly  for 
contemplated  services  as  receiver  and  partly  for  the  support 
of  defendant  in  error  and  her  children.  The  defendant  in 
error  was  appointed  receiver  b}r  the  same  order  which  fixed 
her  allowance,  so  that  at  the  time  she  was  appointed  she 
had  performed  no  services  as  receiver.  We  know  of  no 
precedent  for  such  practice.  The  usual  way  of  fixing  the 
compensation  of  a  receiver  is  to  refer  the  cause  to  a  master 
to  ascertain  the  services  performed  and  report  as  to  the 
compensation  to  which  the  receiver  is  entitled  (3  Daniell's 
Ch.  Pr.,  Sees.  2277  and  2352),  or  for  the  court,  on  hearing 
evidence  in  open  court  of  the  services  performed,  to  fix  the 
compensation.  The  amount  of  compensation  is  not,  in  gen- 
eral, fixed  till  the  passing  of  the  receiver's  first  account. 
2  lb.,  Sec.  1745.  ObviousljT  the  cempensation  of  a  receiver 
for  services  as  such  can  not  be  fixed  until  he  has  performed 
some  services.  As  before  stated,  the  object  of  the  bill  in 
this  case  was  to  obtain  a  decree  setting  aside  two  deeds, 
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and  there  is  nothing  in  the  pleadings  to  sustain  a  decree 
allowing  defendant  in  error  anything  for  the  support  of 
herself  and  children. 

The  decree  will  be  affirmed  except  as  to  so  much  thereof 
as  orders  "that  the  said  Naomi  Meissler  may  deduct  from 
the  rents  and  income  of  said  premises  the  sum  of  $50  per 
month  for  her  services  as  such  receiver,  and  for  the  expenses, 
support  and  maintenance  of  herself  and  her  said  children," 
and  the  said  part  of  said  decree  will  be  reversed,  each  party 
to  pay  such  party's  costs  of  this  court. 

Affirmed  in  part  and  reversed  in  part. 


Joseph  Wierzbicky  v.  Illinois  Steel  Co. 

1.  Personal  In jvries— Contributory  Negligence— No  Recovery. — A 
person  can  not  recover  in  an  action  for  personal  injuries  if  the  evidence 
shows  that  he  was  guilty  of  any  negligence  which  contributed  in  any 
degree  to  his  injury. 

2.  Same— Imminent  and  Apparent  Danger,  a  Question  of  Fact.— 
When  the  evidence  tends  to  show  that  a  person  suing  for  personal  inju- 
ries knew  of  the  condition  of  the  appliance  by  which  he  was  injured 
and  which  he  had  used  prior  to  the  time  of  his  injury,  it  is  a  question 
of  fact  for  the  jury  to  determine  whether  the  danger  from  the  use  of 
the  appliance  was  so  imminent  and  apparent  that  no  man  of  ordinary 
prudence,  having  knowledge  of  it,  would  have  incurred  it. 

8.  Verdicts—  Erroneous  Instruction*,  When  Harmless  Error. — 
When  erroneous  instructions  are  given,  the  verdict  of  the  jury  should 
not  be  permitted  to  stand  unless  it  is  plain  from  the  record  that  it  must 
have  been  what  it  was  in  spite  of  the  instructions. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  April  8, 1901. 

Statement  by  the  Court. — Plaintiff  in  error  was  injured 
January  16, 1S97,  while  in  the  employ  of  defendant  in  error 
as  a  laborer  at  its  steel  works,  by  having  his  hand  caught 
in  a  rope  which  revolved  on  a  cylinder  or  spool,  necessitat- 
ing its  amputation.  He  began  suit  against  the  company,  a 
trial  of  which  before  the  court  and  a  jury  resulted  in  a  ver- 
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diet  finding  the  defendant  not  guilty  and  judgment  thereon, 
from  which  this  writ  of  error  is  prosecuted. 

The  declaration  as  amended  consists  of  five  counts,  in  the 
first  of  which  the  negi'gence  alleged  is  in  substance  that 
defendant  negligently  and  wrongfully  furnished  and  pro- 
vided the  plaintiff  with  a  certain  rope  which  was  split  or 
raveled  and  was  untwisted  and  in  strands,  and  bv  reason 
of  its  said  condition  plaintiff's  hand  was  caught  and  pulled 
upon  the  spool  and  under  the  rope,  and  that  thereby  the 
injury  was  caused;  the  second  count  charges  negligence  in 
operating  the  spool  with  a  rope  that  was  raveled,  split  and 
frayed;  the  third  is  the  same  as  the  first,  except  it  charges 
negligence  in  failing  to  warn  plaintiff  of  the  dangerouscon- 
dition  of  the  rope;  the  fourth  is  the  same  as  the  first,  except 
that  it  charges  negligence  in  failing  to  instruct  the  plaintiff, 
and  the  fifth  the  same  as  the  first,  except  that  it  charges 
that  the  defendant  negligently  and  wrongfully  ordered  the 
plaintiff  to  operate  the  said  rope  so  raveled  and  frayed  and 
to  hold  it  taut  about  the  said  spool.  The  plea  was  the 
general  issue. 

Among  others,  the  court  gave  the  following  instructions 
for  defendant  in  error: 

"7.  The  iurv  are  instructed  that  even  if  thev  believe 
from  the  evidence  that  the  rope  used  by  the  plaintiff,  at  the 
time  of  this  accident,  was  raveled,  split,  frayed  or  untwisted, 
yet  if  they  further  believe  from  the  evidence  that  such  con- 
dition of  said  rope  was  open  and  apparent  to  the  observation 
of  the  plaintiff,  and  that  before  the  happening  of  the  injury 
he  had  a  reasonable  opportunity  to  observe  the  same,  and  the 
danger,  if  any,  caused  thereby,  then  the  plaintiff  can  not 
recover  for  any  injury  that  may  have  been  occasioned 
merely  by  the  rope  being  in  such  raveled,  split  or  frayed 
or  untwisted  condition." 

44  8.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  plaintiff  in  this  case  was  guilty  of  any 
negligence  which  contributed  in  any  degree  to  the  injury 
of  which  he  complains,  then  he  can  not  recover  in  this  case, 
and  your  verdict  should  be  for  the  defendant." 

The  court  also  gave  to  the  jury,  upon  its  own  motion,  the 
following  instruction : 

Vol.  XCIV  36 
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"  9.  The  court  instructs  the  jury  as  a  matter  of  law  that 
if  an  employe  in  the  course  of  his  employment  is  through 
his  own  negligence  or  through  a  pure  and  simple  accident 
injured,  then  he  can  not  recover  damages  for  such  injury 
from  his  master  any  more  than  he  can  from  any  one  else; 
for  where  there  is  no  blame  there  is  no  liability. 

And  the  jury  are  further  instructed  that  in  a  case  such 
as  this  the  happening  of  an  injury,  alone  and  of  itself,  does 
not  afford  any  proof  of,  or  evidence  tending  to  show  negli- 
gence or  omission  of  duty  on  the  part  of  the  employer 
or  cast  any  liability  for  compensation  on  him.  Before  a 
servant  can  recover  from  his  master  for  an  injury  sustained 
while  in  his  employ,  he  must,  by  a  preponderance  of  the 
evidence,  show  that  the  master  has  in  some  act  or  omission 
been  negligent  and  thereby  caused  the  injury. 

The  jury  are  further  instructed  that  they  must  not,  to 
any  extent,  be  influenced  by  mere  sympathy  in  arriving  at 
a  verdict,  for  any  verdict  based  upon  mere  sympathy  is  of 
no  effect.  Every  verdict  must  be  based  upon  some  logical 
and  reasonable  theory  under  the  evidence  and  upon  a  pre- 
ponderance thereof." 

Ives  &  Tone  and  II.  M.  Ashton,  attorneys  for  plaintiff 
in  error. 

Kemper  K.  Knapp,  attorney  for  defendant  in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

For  plaintiff  in  error,  it  is  claimed  that  the  court  erred  in 
-giving  the  instructions  quoted  in  the  statement  above,  and 
in  refusing  to  permit  a  certain  question  on  cross-examina- 
ition  to  be  answered. 

It  is  said  that  the  seventh  instruction  is  erroneous  in  that 
it  singles  out  particular  portions  of  the  evidence  and  says 
that  that  evidence  alone  does  not  warrant  a  recovery,  while 
excluding  other  evidence  bearing  upon  the  same  subject. 
"We  do  not  think  this  instruction  is  erroneous,  for  this  rea- 
son: .because  it  appears  from  all  the  counts  of  the  declara- 
tion, as  well  as  from  the  evidence  in  the  record,  that  the 
f raved  and  raveled  condition  of  the  rope  was  the  verv  basis 
.©f  plaintiff  in  error's  action,  without  the  showing  of  which 
(there  oould  have  been  no  action  sustained  under  the  plead- 
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ings  and  the  evidence  offered.  There  was  no  evidence  of  a 
failure  to  warn  the  plaintiff,  nor  of  a  failure  to  instruct  him. 

There  was,  however,  evidence  of  the  plaintiff  himself, 
that  he  was  ordered  by  defendant's  foreman  to  use  the  rope 
in  question  in  his  work,  and  that  said  foreman  stood  a  little 
wa}f  from  plaintiff  and  "  was  hollering"  to  plaintiff  to  go 
on  with  his  work,  and  that  the  rope  was,  at  the  time,  in  an 
untwisted,  loose  and  raveled  condition  for  at  least  six  or 
seven  inches.  The  plaintiff  is  corroborated  as  to  the  con- 
ditions of  the  rope.  This  evidence  is  strongly  controverted 
by  that  of  the  defendant,  both  as  to  the  order  to  plaintiff 
and  as  to  the  condition  of  the  rope. 

In  view  of  the  conflict  in  the  evidence  as  to  whether  the 
plaintiff  was  ordered  to  use  the  rope  in  the  condition  which 
the  evidence  tends  to  show  it  was,  we  think  said  seventh 
instruction  was  erroneous  in  omitting  therefrom  all  refer- 
ence to  such  alleged  order  and  plaintiff's  right  to  a  recovery 
by  reason  thereof,  under  the  circumstances  shown. 

The  evidence  tends  to  show  that  plaintiff  knew  of  the 
condition  of  the  rope,  which  he  had  used  prior  to  the  time 
of  the  injury,  and  while  there  is  no  serious  conflict  in  that 
regard  in  the  evidence,  we  think  it  was  a  question  of  fact 
for  the  jury  to  determine,  whether  the  danger  from  the  use 
of  the  rope  was  so  imminent  and  apparent  that  no  man 
of  ordinary  prudence,  having  knowledge  of  it,  would  have 
incurred  it.  This  being  so,  and  there  being  evidence, 
though  controverted,  that  plaintiff  used  the  rope  under  a 
special  and  imperative  order  of  defendant's  foreman,  this 
instruction  was  calculated  to  mislead  the  jury  into  the 
belief  that  plaintiff  had  no  right  of  recovery  if  he  knew 
of  the  condition  of  the  rope,  or  that,  before  the  injury,  he 
had  a  reasonable  opportunity  to  observe  it  and  the  danger 
which  would  be  incurred  by  its  use,  irrespective  of  any 
order  given  by  the  defendant's  foreman  to  the  plaintiff  to 
use  it.  As  said  in  the  case  of  Offutt  v.  World's  Columbian 
Exposition,  175  111.  472-80,  "  the  plaintiff  was  not  required 
by  law  to  disobey  his  master,  or  by  obeying  assume  the 
hazard  of  obedience,  unless  the  danger  was  so  imminent 
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that  an  ordinarily  prudent  man  would  not  incur  it."  This 
was  said  with  reference  to  a  servant  who  himself  pointed 
out  to  the  master's  foreman  the  danger  of  a  certain  course 
of  conduct  and  was,  notwithstanding,  ordered  by  the  fore- 
man to  pursue  that  course  of  couduct,  by  reason  of  which 
he  was  injured. 

The  eighth  instruction  was  properly  given,  and  the  law 
with  reference  thereto,  viz.,  that  the  plaintiff  can  not  recover 
if  the  evidence  shows  that  he  was  guilty  of  any  negligence 
which  contributed  in  any  degree  to  his  injury,  is  stated  in 
the  case  of  Chicago  City  Ry.  Co.  v.  Canevin,  72  III.  App. 
81,  and  cases  therein  cited. 

Numerous  objections  are  made  by  plaintiff  in  error  to 
instruction  9,  which  was  given  by  the  court  of  its  own 
motion,  but  after  careful  consideration  we  are  of  opinion 
that  the  instruction  does  not  present  any  ground  for  reversal. 
The  first  clause  of  the  instruction,  however,  in  which  it 
says  in  substance  that  an  employe  who  is  injured  "  through 
a  pure  and  simple  accident,"  can  not  recover  for  such 
injury  from  his  u  master  any  more  than  he  can  from  any 
one  else,  for  where  there  is  no  blame  there  is  no  liability," 
should  perhaps  have  been  a  little  more  explicit  as  to  the 
negligence  of  the  defendant.  The  injury  might  have 
occurred  by  an  accident  pure  and  simple,  and  still  the 
defendant  might  be  held  liable  if  it  was  negligent  and  the 
negligence  caused  the  injury.  There  may  be  some  doubt 
as  to  whether  the  use  of  the  words,  "  Where  there  is  no 
blame  there  is  no  liability,"  made  the  instruction  sufficiently 
explicit  on  the  point  of  defendant's  negligence,  but  we  do 
not  regard  this  part  of  the  instruction  calculated  to  mis- 
lead the  jury.  We  think  there  is  no  ground  for  objection 
to  the  remainder  of  the  instruction. 

On  cross-examination  of  the  witness  Key,  the  court 
refused  to  allow  him  to  answer  a  question  as  to  whether  he 
told  certain  persons,  at  a  time  named,  that  he  signed  a 
statement  for  the  company  as  to  how  the  accident  hap- 
pened, and  it  is  said  that  this  refusal  was  error.  We  can 
not  assent  to  the  contention,  for  the  reason,  first,  that  in 
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substance  the  same  question  had  been  previously  answered, 
and  moreover  the  witness  had  previously  testified  as  to  how 
the  accident  happened,  and  no  claim  was  made  that  any 
statement  he  had  signed  in  any  way  conflicted  with  his 

testimony. 

Defendant  in  error  claims  that  even  if  errors  were  com- 
mitted as  claimed,  they  were  not  cause  for  reversal,  because 
the  evidence,  it  is  said,  shows  clearly  and  conclusively  that 
in  any  event  there  could  be  no  recovery,  and  that  whatever 
the  condition  of  the  rope  the  plaintiff  assumed  all  risk  inci- 
dent thereto.  We  deem  it  unnecessary  to  go  into  any  detail 
of  the  evidence  bearing  on  these  claims,  as  it  seems  sufficient 
to  say,  which  is  a  fact,  that  we  have  carefully  considered 
the  evidence  and  are  of  opinion  that  so  far  as  concerns  the 
matter  of  assumption  of  risk,  it  presents  a  question  of  fact 
for  the  jury,  and  we  are  unable  to  say  that  the  jury  might 
not  have  reached  a  different  verdict  under  proper  instruc- 
tions. When  erroneous  instructions  are  given,  the  verdict 
of  the  jury  should  not  be  allowed  to  stand  unless  it  is  plain 
from  the  record  that  the  verdict  must  have  been  what  it 
was  in  spite  of  the  error.  Hodges  v.  Percival,  132  111.  57; 
Howe  v.  Medaris,  183  111.  296. 

Other  matters  presented  by  the  briefs  of  counsel  need  not 
be  considered,  as  they  may  not  occur  on  another  trial. 

For  the  error  in  the  seventh  instruction  the  judgment 
will  be  reversed  and  the  cause  remanded. 


W.  C.  Casey  v.  Effle  Jordan. 

1.  Practice — Placing  Causes  on  the  Short  Cause  Calendar.— It  is 
error  to  place  a  case  on  the  short  cause  calendar  upon  the  filing  of  a 
mere  copy  of  an  affidavit.  The  statute  requires  the  filing  of  an  affidavit, 
not  a  copy. 

Action  for  Rent. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.  Reversed  and  remanded.  Opinion  filed  April  8, 
1901. 
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Edward  H.  Morris,  attorney  for  appellant. 
Beauregard  F.  Moseley,  attorney  for  appellee. 

Mr.  Ju8tick  Sears  delivered  the  opinion  of  the  court. 

Appellee  brought  this  suit  against  appellant  before  a  jus- 
tice of  the  peace  to  recover  an  amount  claimed  to  be  due 
as  rent  of  premises  occupied  by  appellant.  From  a  judg- 
ment of  the  justice  of  the  peace  in  favor  of  appellee,  appel- 
lant appealed  to  the  Circuit  Court. 

In  the  Circuit  Court  the  cause  was  placed  upon  the  short 
cause-  calendar  upon  motion  of  appellee.  -No  affidavit  was 
filed  in  the  Circuit  Court,  as  required  by  the  statute,  a  pre- 
requisite to  the  placing  of  a  cause  upon  the  short  cause  cal- 
endar. (Sec.  95,  Chap.  110,  R.  S.)  The  record  shows  that 
a  copy  only,  of  such  affidavit  was  filed  in  the  court.  If  the 
original  affidavit  is  still  in  existence,  its  whereabouts  are 
undisclosed  and  it  was  never  filed  in  the  Circuit  Court. 
Therefore  the  cause  was  improperly  placed  upon  the  short 
cause  calendar.  Donnerstag  v.  Loewenthal,  77  111.  App. 
159;  Parsley  v.  Holloran,  87  111.  App.  581. 

Counsel  for  appellant  entered  his  motion  in  apt  time  to 
strike  the  cause  from  the  short  cause  calendar,  and  renewed 
the  motion  at  the  beginning  of  the  trial.  The  motion  was 
denied.     This  was  error. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


94      4061 
b102     364 

102     365  People's  Gas  Light  and  Coke  Co.  V.Frederick  C.  Hale  et  al. 

1.  Contracts—  Ordinances  Granting  Franchises  to  Corporations.— 
The  ordinance  granting  a  franchise,  and  under  which  the  gas  company 
in  this  case  operates  its  plant,  constitutes  a  contract  between  the  com- 
pany and  its  assignees  on  the  one  part,  and  the  municipality,  acting  in  a 
representative  capacity  for  the  citizens,  of  the  other  part,  and  determines 
their  rights  with  regard  to  its  subject-matter  until  changed  by  the 
proper  authority. 

2.  Consolidation  op  Corporations— Merger  of  Rights  of  the  Con- 
stituent  Companies.— Where  two  gas  companies  exercising  franchises 
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under  a  ^municipal  ordinance  are  consolidated  under  the  statute,  the  con- 
solidated company  becomes  vested  with  all  the  rights,  privileges  and 
franchises  of  the  constituent  companies  under  the  ordinance,  and  is 
bound,  by  all  the  duties  and  obligations  imposed  upon  them  by  such 
ordinance. 

8.  Ordinances — Rule  of  Construction. — When  an  ordinance  is  to  be 
construed  as  a  contract  and  its  worcis,  are  plain  and  explicit,  courts  will 
not  go  beyond  its  wording  in  construing  it. 

4.  Usage—  Which  Does  Not  Ripen  into  a  Custom. — The  fact  that  a 
gas  company  for  a  time  furnished  illuminating  gas  of  a  higher  quality 
than  that  required  for  fuel  purposes  and  permitted  its  customers  to  use 
it  for  fuel  purposes  and  charged  them  a  less  price  for  it  than  the  price 
fixed  by  the  ordinance  for  fuel  gas,  does  not  bind  the  company  to  con- 
tinue such  permission  at  such  reduced  price. 

5.  Corporations— Province  of  the  Legislature  to  Fix  Charges  for 
Services. — It  is  the  province  of  a  legislative  l>ody  to  fix  the  rates  to  be 
charged  for  services  rendered  by  a  quasi- public  corporation,  where  its 
business  is  impressed  with  a  public  interest. 

0.  Same — Services  to  be  at  Reasonable  Rates.— Where  persons  or 
corporations  carry  on  a  business  which  is  public  in  its  nature  and  upon 
which  is  impressed  a  public  interest,  they  must  serve  all  who  apply  on 
ine  same  terms  and  at  reasonable  rates. 

7.  Same— Power  of  the  Courts  Over  Charges. — It  is  in  the  province  of 
the  courts,  when  the  question  is  properly  presented,  to  determine  whether 
or  not  the  rates  which  have  been  established  by  statute  or  municipal 
ordinance  are  reasonable,  but  they  have  no  power  to  fix  such  rates. 

8.  Same— Power  of  Municipalities  to  Fix  Rates— Courts  to  Deter- 
mine their  Reasonableness.— The  board  of  trustees  of  the  village  of  Hyde 
Park,  having,  as  a  legislative  body,  fixed  the  rate  which  the  People's 
Gas  Light  and  Coke  Company  is  entitled  to  charge  for  gas  which  it  has  or 
may  supply  to  its  customers,  in  the  absence  of  an  allegation  in  the  bill 
justifying  it,  and  there  being  no  evidence  in  the  record  from  which  it 
can  be  said  that  the  rate  is  unreasonable,  unjust  or  excessive,  the  Cir- 
cuit Court  of  Cook  County  is  without  jurisdiction,  under  the  pleadings 
in  this  case*,  to  determine  the  rate  which  said  company  shall  charge  its 
customers  for  gas  in  the  future. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Order  for  injunction  reversed. 
Opinion  filed  April  8,  1901. 

Statement  by  the  Court. — Appellees  and  six  others,  res- 
idents of  that  part  of  Chicago  formerlj7  known  as  the  vil- 
lage of  Hyde  Park,  filed  their  bill  in  the  Circuit  Court,  as 
weil  on  their  account  as  of  all  other  consumers  of  gas  in 
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Hyde  Park  similarly  situated,  against  appellant,  a  corpora- 
tion, for  the  purpose  of  enjoining  appellant  from  raising 
the  price  of  artificial  or  manufactured  gas  supplied  by  it  for 
fuel  purposes  from  the  net  rate  of  seventy-two  cents  to  one 
dollar  per  thousand  cubic  feet  to  complainants  and  other 
consumers  of  gas  in  Hyde  Park,  from  collecting  or  attempt- 
ing to  collect  more  than  the  said  net  rate  for  all  gas  used  by 
complainants  for  fuel  purposes  within  the  period  during  each 
month  in  which  said  net  rate  had  theretofore  obtained,  from 
thereafter  charging  complainants  more  than  that  amount 
for  said  gas,  and  from  in  any  manner  interfering  with  or 
preventing  the  receipt  and  use  by  complainants  of  said  gas 
from  the  pipes  and  mains  of  appellant.  The  bill  asks  that 
on  a  final  hearing  the  injunction  be  made  perpetual. 

An  application  for  injunction  was  heard  by  the  chancellor 
upon  the  bill  as  amended,  the  answer  of  appellant  thereto, 
and  affidavits  in  support  of  the  bill  and  said  answer,  which 
resulted  in  a  temporary  order  of  the  court  directing  that  ap- 
.pellant,  its  agents,  etc., absolutely  "desist  and  refrain  from 
collecting  or  attempting  to  collect  more  than  the  gross  rate 
of  ninety  cents  per  thousand  cubic  ffcet  for  all  illuminating 
gas  such  as  is  now  being  delivered  by  said  defendant  and 
used  by  complainants  for  fuel  or  heating  purposes,  at  the 
respective  premises  as  set  forth  in  said  bill,  with  a  discount 
therefrom  of  twenty  per  cent  when  paid,  or  offered  to  be 
paid  by  said  complainants  to  said  defendant  within  the 
period  during  each  month  in  which  the  said  discount  here- 
tofore obtained,  and  from  thereafter  charging  said  com- 
plainants more  than  the  said  gross  rate  of  ninety  cents  per 
thousand  cubic  feet  for  all  such  gas  used  by  ihem  for  fuel 
or  heating  purposes,  and  that  the  said  defendant,  The  Peo- 
ple's Gas  Light  and  Coke  Company,  its  officers,  agents, 
attornevs  and  servants  absolutely  desist  and  refrain  from 
in  any  manner  interfering  with  or  preventing  the  use,  by  the 
complainants,  of  said  gas,  or  from  hampering  or  obstructing 
them  therein  so  long  as  the  said  complainants  shall  pay  or 
offer  to  pay,  from  time  to  time,  as  above  set  forth,  to  the 
said  defendant,  for  said  gas  the  same  price  as  hereinbefore 
set  forth." 
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From  said  temporary  order  of  injunction  the  appeal 
herein  has  been  taken.  After  the  appeal  was  perfected, 
which  was  on  January  8,  1901,  and  on,  to  wit,  January  23, 
1901,  the  chancellor,  on  motion  of  the  complainants,  modi- 
fied  the  said  injunction  order  bv  striking:  out    the  word 

•I  •.  o 

"illuminating"  and  substituting  in  the  place  thereof  the 
word  "  manufactured." 

It  appears  from  the  bill,  answer  and  affidavits,  in  sub- 
stance, that  the  appellant.  The  People's  Gas  Light  and  Coke 
Company,  was  incorporated  by  act  of  the  General  Assem- 
bly February  12,  1S55,  and  given  power  to  erect  gas  works 
in  Chicago,  to  manufacture  and  sell  gas  therein,  and,  with 
the  consent  of  the  city  council,  to  lay  gas  pipes  in  any  of 
the  streets  or  avenues  of  the  city  and  to  furnish  gas  to  the 
inhabitants  of  the  city  at  a  rate  not  exceeding  $2.50  per 
thousand  feet. 

Said  act  of  1855  was  amended  by  the  General  Assembly 
by  an  act  approved  February  7,  1865,  by  which  appellant 
was  allowed  to  manufacture,  supply  and  sell  gas  to  be  made 
from  any  and  all  substances  or  a  combination  thereof,  from 
which  inflammable  gas  is  usually  obtained,  to  be  used  for 
the  purpose  of  lighting  the  city  and  any  streets,  buildings 
or  houses  therein  contained,  and  with  the  consent  of  the 
common  council  to  lay  down  and  use  all  necessary  pipes  for 
the  conducting  of  gas  in  and  along  any  of  the  streets,  alley 
or  avenues  of  said  city;  also  providing  that  ten  years  aftef 
the  passage  of  this  amendatory  act  the  common  council 
might,  by  resolution  or  ordinance,  regulate  the  prices 
charged  by  appellant  for  gas,  but  said  council  should  in  no 
case  be  authorized  to  compel  the  company  to  furnish  gas  at 
a  rate  less  than  S3  per  thousand  feet.  s 

March  21,  1889,  the  board  of  trustees  of  the  then  village 
of  Hyde  Park  passed  an  ordinance,  by  section  1  of  which 
was  granted  to  Hank  &  McClary,  and  to  their  assigns, 
the  right  to  construct,  maintain  and  operate  a  system  of 
gas  works,  to  enable  them  to  receive,  produce  and  furnish 
for  sale  natural  and  other  gas  and  petroleum  oil,  or  either 
of  them,  and  to  deliver  such  gas  and  oil  to  their  customers 
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along,  upon  and  under  all  avenues,  streets,  alleys,  etc.,  in 
said  village,  through  pipes,  tubes,  etc.,  to  be  laid  and 
operated  by  them.  By  section  S  of  this  ordinance  it  is 
provided  that  Hank  &  McClary,  or  their  assigns,  should 
commence  the  erection  of  gas  works  within  six  months 
from  the  date  of  the  passage  of  the  ordinance,  and  should 
"complete  said  works  and  furnish  gas  for  fuel,  power, 
light  or  heat,  within  eighteen  months  from  said  date;"  also 
that  "  if  said  Hank  &  McClary,  or  their  assigns,  shall  fail 
to  so  commence  said  works  and  complete  the  same,  and  fur- 
nish gas  within  said  periods  of  six  (6)  and  eighteen  (IS) 
months,  or  having  commenced  to  supply  gas,  they  shall, 
unless  for  causes  bevond  the  control  of  said  Hank  &  Mc- 
Clary,  or  their  assigns,  cease  to  supply  gas  for  fuel,  power, 
light  or  heat  for  a  period  of  more  than  thirty  (30)  days, 
then  the  rights  and  privileges  hereby  granted  shall  cease 
and  be  of  no  more  force  and  effect." 

Section  9  of  this  ordinance  is  in  part  as  follows : 

"  The  pipes  for  oil  and  for  high  pressure  natural  gas, 
that  is,  having  a  pressure  exceeding  ten  (10)  pounds  to  the 
square  inch,  shall  be  of  wrought  iron  of  the  best  material 
and  with  joints  of  the  best  known  character  for  securing 
natural  gas  or  oil." 

Section  11  is  as  follows : 

"Said  Hank  &  McClary, or  their  assigns, shall  not  charge 
nor  collect  more  than  one  dollar  and  twentv-five  cents 
(J  1.25)  per  thousand  cubic  feet  for  eras  for  illuminating  pur- 
poses, not  more  than  ninety  cents  ($.90)  per  thousand  cubic 
feet  for  gas  for  heating  purposes,  with  a  rebate  of 
twenty  per  cent  (20  per  cent)  on  said  above  prices  in  case 
of  payment  on  or  before  the  twelfth  (12th)  day  of  the 
month  next  succeeding  that  in  which  such  gas  is'  used  by 
consumers  thereof.  When  said  Hank  &  McClary,  or  their 
assigns,  shall  furnish  illuminating  gas,  then  said  Hank  & 
McClary,  or  their  assigns,  shall  supply  gas  light  under  uni- 
form and  sufficient  pressure  between  sunset  and  sunrise  of 
each  day,  and  the  quality  of  the  same  shall  be  as  nearly 
uniform  as  practicable,  averaging  for  any  one  month  not 
less  than  sixteen  (lti)  sperm  candles,  burning  one  hundred 
and  twenty  (120)  grains  per  hour;  to  be  determined  bv 
authorized  photoinetrical  tests,  a  five  (5)  foot  burner  being 
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used;  and  provided,  the  rights  and  privileges  hereby 
granted  are  upon  the  express  condition  that  said  Hank  & 
AlcClarv,  or  their  assigns,  shall  not  charge  the  village  of 
Hyde  Park  more  than  ninety  cents  ($.90)  per  thousand 
cubic  feet  for  illuminating  gas,  and  not  more  than  sixty  five 
cents  ($.65;  per  thousand  cubic  feet  for  heating  gas." 

Hank  &  McClary  assigned  their  rights  under  said  ordi- 
nance to  the  Mutual  Fuel  Gas  Co.,  a  corporation,  which 
company,  within  the  time  and  under  the  provisions  of  this 
ordinance,  erected  gas  works  in  Hyde  Park  and  laid  pipes 
and  mains  in  the  streets  and  avenues  thereof,  and  for  a  time 
(just  how  long  does  not  appear)  engaged  in  the  business  of 
selling  and  distributing  gas  manufactured  for  heating  and 
power  purposes,  which  it  sold  to  consumers  at  the  net  rate 
of  fifty  cents  per  thousand  cubic  feet,  but  this  business 
became  unprofitable  and  the  Mutual  Company  abandoned 
it,  and  in  lieu  thereof  engaged  in  the  business  of  manufact- 
uring and  selling  illuminating  gas  and  used  its  pipes  which 
had  theretofore  been  used  for  the  distribution  of  the  gas 
manufactured  for  heating  and  power  purposes,  for  the  deliv- 
ery and  distribution  of  said  illuminating  gas,  which  latter 
gas  it  sold  at  the  net  rate  of  $1  per  thousand  cubic  feet 
when  used  for  illuminating,  but  also  permitted  such  of  its 
consumers  as  desired  to  use  said  illuminating  gas  for  fuel 
purposes,  and  when  it  was  so  used  the  company  charged 
therefor  the  net  rate  of  seventy-two  cents  per  thousand 
cubic  feet.  After  the  Mutual  Company  began  the  manu- 
facture and  selling  of  gas  for  illuminating  purposes  it  ceased 
the  manufacture  of  a  gas  especially  designed  for  heating, 
power  or  fuel  purposes,  or  either  of  them,  and  did  not  at 
any  time  engage  in  the  business  of  supplying,  selling  or 
distributing  natural  gas  or  petroleum  oil.  Said  Mutual 
Company  continued  its  said  business  of  the  manufacture 
and  sale  of  gas  for  illuminating  at  the  price  of  $1  per  thou- 
sand cubic  feet,  and  at  the  same  time  permitted  the  wme  gas 
to  be  used  for  fuel  purposes,  charging  therefor  the  net  rate  of 
seventy-two  cents  per  thousand  feet  as  long  as  it  remained 
in  business  and  up  to  the  date  of  the  consolidation  of  that 


412  Appellate  Coukts  of  Illinois. 


Vol.  94.]  People's  Gas  Light  &  Coke  Co.  v.  Hale. 

company' with   the  appellant  company  in  the  year  1897,  as 
herein  below  stated. 

Prior  to  the  year  1S97  and  before  the  village  of  Hyde 
Park  was  annexed  to  Chicago,  the  trustees  of  that  village 
had  granted  rights  and  franchises  to  the  Hyde  Park  Gas 
Co.,  the  Hyde  Park  Light  and  Fuel  Co.  and  the  Metropol- 
itan Gas  Co.,  by  which  said  companies  were  permitted  to 
lay  gas  mains  and  pipes  in  the  streets  and  to  make,  furnish 
and  sell  artificial  or  manufactured  gas  and  other  gas  to  the 
people  of  said  village  for  the  purposes  of  lighting  and  heat- 
ing and  for  fuel,  but  the  actual  business  of  supplying  gas 
for  illuminating  and  fuel  purposes  in  the  village  for  a  few 
vears  next  before  1S97  and  1898,  as  well  as  in  those  vears, 
was  done  by  the  said  Hyde  Park  Gas  Co.  and  said  Mutual 
Company,  the  former  company  selling  its  gas  at  the  same 
rates  as  hereinabove  stated  gas  was  sold  by  said  Mutual 
Company. 

Pursuant  to  an  act  of  the  General  Assembly  of  this  State 
passed  and  in  force  July  1,  1897,  and  in  the  year  1898,  said 
Hyde  Park  and  Mutual  Companies  became  merged  and 
consolidated  into  the  appellant  company,  and  thereafter  the 
latter  company  operated  the  gas  works  of  said  other  two 
companies  and  used,  and  have  ever  since  used  their  pipes 
and  mains,  as  well  as  others  laid  by  appellant,  for  the  pur- 
pose of  furnishing  and  distributing  gas  throughout  what 
was  originally  the  village  of  Hyde  Park  before  its  annexa- 
tion to  the  city  of  Chicago.  Up  to  December  5,  1900,  and 
from  the  time  of  said  consolidation,  the  appellant  company 
furnished  substantially  the  same  grade  and  quality  of  gas, 
and  part  of  the  time  a  higher  grade  and  quality  of  gas,  to  its 
customers  and  to  the  former  customers  of  the  Mutual  Com- 
pany that  had  before  such  consolidation  been  furnished  and 
supplied  by  the  Mutual  Company,  and  at  the  same  prices  as 
hereinabove  stated,  the  business  having  attained  at  the 
time  of  the  filing  of  the  bill  herein  very  large  proportions, 
and  appellant  had  at  that  time  a  practical  monopoly  of  the 
business  of  selling  and  distributing  artificial  gas  for  illu- 
minating and  fuel  purposes  in  Hyde  Park,  by  means  of  which 
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appellees  and  other  consumers  of  gas  in  Hyde  Park  were 
compelled  to  purchase  all  the  gas  they -might  need  or  use 
from  the  appellant  company. 

Deqember  5,  1900,  one  Allen,  a  resident  of  the  city  of 
Chicago  outside  of  that  part  formerly  known  as  Hyde 
Park,  filed  a  bill  against  appellant  company,  seeking  to 
compel  it  to  furnish  him  manufactured  gas  for  fuel  or  illu- 
minating purposes  at  the  rate  of  seventy-two  cents  per 
thousand  feet,  for  the  reason  that  the  company  was  then 
furnishing  manufactured  fuel  gas  in  the  Hyde  Park  district 
of  said  city  at  that  price. 

On  the  same  date  the  appellant  company  sent  a  circular 
to  its  patrons  in  Hyde  Park,  including  appellees,  in  which 
is  stated,  among  other  things,  that  it  was  furnishing  manu- 
factured gas  in  the  Hyde  Park  district  for  fuel  purposes  at 
the  net  rate  of  seventy-two  cents  per  thousand  feet;  that 
the  Hyde  Park  Company  at  the  time  of  its  consolidation 
in  1897  with  the  appellant  "  was  furnishing  illuminating  gas 
to  its  consumers  at  the  net  rate  of  SI  per  thousand  cubic 
feet,  and  manufactured  fuel  gas  to  its  customers  at  the  net 
rate  of  seventy-two  cents  per  thousand  cubic  feet;"  that  in 
Chicago  the  appellant  "was  at  that  time  furnishing  gas  at 
the  net  rate  of  $1  per  thousand  cubic  feet,  whether  used  as 
illuminating  or  fuel  gas,"  and  that  by  the  terms  of  the  con- 
solidation act  appellant  was  not  prohibited  from  making 
the  price  charged  for  fuel  gas  in  Hyde  Park  the  same  as 
appellant  charged  elsewhere  in  Chicago;  also  that  appellant 
did  not  at  the  time  of  the  consolidation,  and  "  has  not  since 
such  consolidation  to  the  date  hereof  made  any  change  in 
the  price  charged  for  fuel  gas  to  its  customers  and  patrons 
in  the  Hvde  Park  district,  but  left  the  rate  in  that  district 
as  it  found  it  on  the  date  of  the  consolidation;"  but  that  by 
reason  of  said  Allen  suit  it  would  be  compelled  to  sell  fuel 
gas  all  over  Chicago  at  a  uniform  rate,  and  proposed  to  its 
patrons  thereafter  to  charge  for  manufactured  fuel  gas  in 
the  Hyde  Park  district  the  net  price  of  $1  per  thousand 
cubic  feet  pending  the  determination  of  the  Allen  case, 
though  it  would  set  aside   the  difference  between  seventy- 
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two  cents  and  $1  per  thousand  cubic  feet  paid  for  such  gas 
by  its  patrons  as  a  trust  fund,  and  if  the  company  should 
be  successful  in  its  defense  of  the  Allen  suit,  then,  at  the 
end  of  the  litigation,  it  would  return  to  its  patrons  said  dif- 
ference. The  circular  further  states  in  substance  that  the 
company  was  planning  to  extend  its  natural  gas  facilities 
throughout  Hyde  Park,  and  hoped  to  be  able  before  the 
termination  of  the  Allen  suit  to  furnish  all  of  its  patrons 
in  that  district  with  natural  gas  for  fuel  purposes  at  a  net 
rate  not  to  exceed  fifty  cents  per  thousand  cubic  feet. 

Appellees  were  patrons  of  the  Mutual  Company  before 
said  consolidation,  and  occupied  buildings  and  parts  of 
buildings  in  IJvde  Park  for  dwellings  in  which  thev  resided 
and  had  been  furnished  gas  by  the  Mutual  Company 
through  its  mains  and  pipes  laid  under  said  ordinance  to 
Hank  &  McClary,  for  cooking  and  heating  their  dwel- 
lings by  gas  grates  and  for  lighting,  and  after  such  con- 
solidation and  up  to  the  filing  of  the  bill  had  been  furnished- 
gas  for  the  same  purposes  by  the  appellant  company  and 
paid  therefor  both  to  the  Mutual  Company  and  the  appell- 
ant company,  for  such  gas  when  used  for  lighting  or  illu- 
minating, the  net  price  of  $1  per  thousand  cubic  feet,  and 
for  the  same  gas  when  used  for  cooking  or  in  heating  by 
grates,  the  net  price  of  seventy-two  cents  per  thousand 
cubic  feet,  the  gas  being  supplied  through  the  same  mains 
and  pipes,  but  through  different  meters,  according  to  the 
purpose  for  which  it  was  used. 

December  12,  1900,  appellees  filed  their  bill,  setting  up 
their  relations  to  the  appellant  company  and  its  predeces- 
sors, their  situation  and  the  ordinances,  circular  and  legis- 
lation, all  in  detail,  but  as  above  in  substance  set  forth,  and 
alleging  and  charging  that  the  appellant  would  shut  off 
their  supply  of  gas  and  endeavor  to  force  them  to  pay  a 
charge  of  $1  per  thousand  feet  unless  enjoined,  and  that 
such  action  by  appellant  would  work  irreparable  injury  to 
appellees. 

December  24,  1900,  appellant  filed  its  answer,  which, 
besides  stating  many  of  the  matters  hereinabove  stated,  ■ 
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alleges  that  in  the  gas  business  there  is  a  recognized,  well 
established  and  well  defined  difference  between  illuminat- 
ing gas  and  heating  gas,  and  a  well  recognized  difference 
between  the  use  of  gas  for  heating  purposes  and  the  use  of 
gas  for  fuel  purposes;  that  sometimes  illuminating  gas  is 
used  for  fuel  purposes,  but  never  for  heating  purposes;  set- 
ting out  in  detail  the  reasons  therefor;  also  that  natural 
gas  is  not  an  illuminating  gas,  but  is  suitable  for  heating 
and  fuel  purposes,  setting  out  in  detail  the  reasons  there- 
for and  its  special  value  as  a  heating  or  fuel  gas.  These 
allegations  of  the  answer,  which  is  sworn  to,  have  strong 
support  in  the  affidavits  iji  behalf  of  appellant  used  on 
the  hearing,  and  none  of  this  evidence  is  seriously  con- 
troverted. 

The  answer  further  alleges  that  immediately  after  the 
consolidation  the  appellant  improved  the  character  and 
quality  of  the  gas  that  had  been  furnished  by  the  Mutual 
Company,  and  proceeded  to  introduce  natural  gas  for  heat- 
ing and  fuel  purposes  throughout  the  territory  in  Hyde 
Park  in  which  the  mains  of  the  Mutual  Company  had  been 
laid,  and  that  it  was  then  in  a  position  and  offered  to  sell 
and  deliver  to  the  complainants  and  each  of  them  its 
natural  gas  for  heating  or  fuel  purposes,  or  for  any  other 
purposes  for  which  the  complainants  might  desire  to  use 
the  same,  at  a  net  rate  not  to  exceed  fifty  cents  per  thou- 
sand cubic  feet.  These  allegations  of  the  answer  are  also 
strongly  supported  by  affidavits,  and  are  not  controverted 
by  the  appellees,  though  they  declined  to  use  the  natural 
gas  so  tendered  to  them  by  the  appellant. 

The  answer  admits  that  on  the  filing  of  the  Allen  bill 
appellant  fixed  the  net  rate  of  its  illuminating  gas  to  the 
citizens  of  Hyde  Park,  regardless  of  the  purpose  for  which 
the  same  might  be  used,  at  $1  per  thousand  feet,  and  that 
it  had  promised,  if  successful  in  defending  the  Allen  suit, 
it  would  forthwith  reduce  the  price  of  its  illuminating  gas 
for  fuel  purposes  to  seventy-two  cents  per  thousand  feet  to 
such  of  its  patrons  in  Hyde  Park  as  it  might  not  be  able  to 
furnish  with  natural  gas,  and  would  at  the  same  time  return 
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to  such  customers  the  difference  between  the  $1  net  per 
thousand  cubic  feet  paid  by  them  during  which  the  rate 
for  said  illuminating  gas  used  by  them  for  fuel  purposes 
remains  at  $1  net  per  thousand,  as  the  same  now  is,  and 
seventy-two  cents  per  thousand  cubio  feet,  but  that  this 
would  be  done,  not  because  of  any  legal  duty  on  its  part, 
but  from  a  desire  to  keep  the  good  will  of  its  patrons. 

There  is  no  evidence  in  the  record,  aside  from  that 
recited  above,  which  bears  on  the  reasonableness  of  the 
price  charged  by  appellant  for  illuminating  gas,  nor  is 
there  any  allegation  in  the  bill  that  the  price  of  $1  for 
illuminating  gas  or  any  artificial  or  manufactured  gas  when 
used  for  fuel  or  heating  purposes,  is  unreasonable,  excess- 
ive or  unjust.  The  claim  of  the  bill  is  that  such  price  is 
in  violation  of  said  ordinance  and  the  statute  in  relation  to 
consolidation  of  gas  companies. 

Winston  &  Meagher,  attorneys  for  appellant;  John  P. 
Wilson,  of  counsel. 

D arrow  &  Thompson,  attorneys  for  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

For  appellant  it  is  claimed  that  the  Mutual  Fuel  Gas  Co. 
was  under  no  legal  obligation  to  furnish  manufactured  or 
illuminating  gas  for  fuel  purposes  at  seventy-two  cents  net 
per  thousand  cubic  feet,  but  for  appellees  it  is  contended  that, 
under  the  ordinance  to  Hank  &  McClarv,  the  material 
features  of  which  have  been  set  out  in  the  statement  pre- 
ceding this  opinion,  to  whose  rights  the  appellant  company 
succeeds,  it  is  limited  to  a  charge  of  seventy  two  cents  per 
thousand  cubic  feet  for  gas  used  for  fuel  purposes,  irre- 
spective of  the  grade  or  quality  of  the  gas.  They  also  con- 
tend that  equity  has  the  right  to  enjoin  the  charge  of  $1 
per  thousand  cubic  feet  for  gas  for  fuel  purposes,  which  is 
proposed  to  be  charged  by  the  appellant  company,  for  the 
reason  that  such  price  is  extortionate,  excessive  and  unjust, 
and  appellant,  in  its  business  of  performing  a  public  service 
for  the  citizens  of  Chicago,  is  bound  to  render  such  service 
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at  a  reasonable  price.  We  will  consider  these  questions  in 
the  order  noted. 

Whether  or  not  the  appellant  is  under  a  legal  obligation 
to  furnish  gas  for  fuel  purposes  at  seventy-two  cents  per 
thousand  cubic  feet,  independent  of  the  second  contention 
of  appellees,  must  be  determined  from  the  construction  of 
the  ordinance  to  Hank  &  McClary,  above  referred  to,  and 
from  the  ordinance  alone,  if  by  its  terms  it  is  plain  and 
unambiguous.  It  seems  to  be  conceded  by  counsel  on  both 
sides,  and  it  is  the  law,  if  it  were  not  conceded,  that  said 
ordinance  is  a  contract  in  the  first  instance  between  Hank 
&  McClary  and  their  assigns  of  the  one  part,  and  the 
board  of  trustees  of  the  village  of  Hyde  Park,  acting  in  a 
representative  capacity  for  the  citizens  thereof,  including 
the  appellees,  of  the  other  part.  It  determines  their  rights 
with  regard  to  its  subject-matter,  until  changed  by  the 
proper  authority.  Hank  &  McClary  assigned  all  their 
rights  and  interests  under  the  ordinance  to  the  Mutual 
Fuel  Gas  Co.,  and  that  company,  as  we  have  seen  from  the 
statement,  performed  all  its  duties  and  obligations  as  the 
assign  and  successor  of  Hank  &  McClary  incumbent 
upon  it.  It  first  furnished  to  the  people  of  Hyde  Park  gas 
for  heating  and  power  purposes,  but  abandoned  that  busi- 
ness and  thereafter  engaged  in  the  business  of  furnishing 
an  illuminating  gas  up  to  the  time  of  the  consolidation  of 
that  company  and  its  merger  into  the  appellant  company. 
By  virtue  of  such  consolidation,  and  by  the  statute  under 
which  it  was  made,  the  appellant  company  became  and  is 
vested  with  all  the  rights,  privileges  and  franchises  of  the 
Mutual  Company  under  said  ordinance,  and  is  also  bound 
by  all  the  duties  and  obligations  of  the  Mutual  Company 
under  the  ordinance.  This  is  conceded  by  counsel  for  appel- 
lant. 

Section  1  of  the  ordinance  grants  to  Hank  &  McClary 
and  their  assigns,  the  right  to  construct,  maintain  and  oper- 
ate a  system  of  works  to  enable  them  to  receive,  produce 
and  furnish  for  sale  natural  and  other  gas  and  petroleum 
oil  or  either  of  them.     By  section  8  they  are  obligated  to 

V<jl.  xciv  it 


418  Appellate  Courts  of  Illinois. 

Vol.  94.]  People's  Gas  Light  <&  Coke  Co.  v.  Hale. 

commence  their  works  within  six  months  from  the  date  the 
ordinance  was  passed,  and  complete  the  same  and  furnish 
44  gas  for  fuel,  power,  light  or  heat  within  eighteen  months 
from  said  date,"  and  in  case  they  should  fail  in  either  of 
those  respects,  or,  having  commenced  .to  supply  gas,  they 
should  4<  cease  to  supply  gas  for  fuel,  power,  light  or  heat 
for  a  period  of  more  than  thirty  days,"  then  their  rights 
and  privileges  granted  should  cease.  Section  9  provides 
for  the  character  of  pipes  to  be  laid  for  oil  and  for  high 
pressure  natural  gas. 

From  these  provisions  it  seems  plain,  beyond  any  contro- 
versy, that  the  Mutual  Companj%  as  the  assign  of  Hank  & 
McClary,  had  the  right  to  furnish  any  kind  of  manufactured 
gas  or  natural  gas,  either  for  fuel,  power,  light  or  heat,  or 
either  of  said  gases,  for  any,  either  or  all  of  said  purposes. 
The  appellant  company,  as  its  successor,  has  the  same  rights, 
under  the  ordinance;  that  is,  it  may  furnish  and  sell  any 
kind  of  manufactured  gas  for  light,  heat  or  fuel,  and  may 
furnish  and  sell  natural  gas  for  the  same  purposes  or  for 
either  or  any  number  of  such  purposes. 

Section  11  of  the  ordinance,  which  has  been  quoted  in 
full  in  the  statement,  as  we  construe  it,  did  not  permit  the 
Mutual  Company  to  charge  for  its  gas  furnished  for  illu- 
minating purposes  more  than  $1  net  per  thousand  feet, 
and  if  it  furnished  a  gas  for  heating  purposes  (which  we 
think  includes  fuel  purposes),  if  inferior  to  the  gas  which  it 
furnishes  for  illuminating  purposes,it  should  not  chargemore 
than  seventy-  two  cents  net  per  thousand  cubic  feet;  but  as 
the  company  did  not  furnish  an  inferior  gas  it  was  not  obliged 
to  furnish  an  illuminating  gas  that  complied  with  the  test 
of  the  ordinance  for  that  kind  of  gas,  to  be  used  as  a  fuel 
or  heating  gas,  at  the  net  price  of  seventy-two  cents  per 
thousand  cubic  feet.  We  think  this  becomes  apparent  when 
the  different  sections  of  the  ordinance  are  considered,  viz., 
the  closing  part  of  the  11th  section,  which  provides  for  the 
prices  to  be  charged  the  village,  one  price  "  for  illuminating 
gas"  and  another  price  "  for  heating  gas,"  and  the  further 
provision  of  the  same  section  which  requires  that  when 
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"  illuminating  gas"  should  be  furnished  the  supply  should 
be  of  "gas-light  under  uniform  and  sufficient  pressure 
between  sunset  and  sunrise  of  each  day,  and  the  quality  of 
the  same  shall  be  as  nearly  uniform  as  practicable;  averag- 
ing for  any  one  month  not  less  than  sixteen  sperm  candles, 
burning  120  grains  per  hour;  to  be  determined  by  author- 
ized photometrical  tests,  a  five-foot  burner  being  used." 
It  is  a  significant  fact  that  nowhere  in  the  ordinance  is  a 
reference  made  to  the  kind  or  quality  of  the  gas  to  be  fur- 
nished, except  when  the  gas  is  to  be  used  for  illuminating. 
This,  we  think,  makes  a  clearly  marked  and  defined  dis- 
tinction between  gas  which  was  required  to  be  furnished 
under  the  ordinance  for  lighting  and  illuminating  purposes, 
and  any  other  gas  contemplated  to  be  furnished  for  any 
other  purposes,  whether  for  heat,  fuel  or  power;  and  fur- 
thermore makes  it  clear  that  the  appellant,  for  a  gas  which 
would  stand  the  test  provided  by  the  ordinance  for  an 
illuminating  gas,  was  entitled  to  charge  therefor  a  net  price 
of  $»lrper  thousand  cubic  feet,  and  for  any  other  gas  of  an 
inferior  quality,  not  coming  up  to  the  test  required  by  the 
ordinance,  appellant  could  charge  not  to  exceed  seventy-two 
cents  per  thousand  cubic  feet.  It  seems  clear  and  beyond 
question,  that  it  could  never  have  been  contemplated  by  this 
ordinance  that  the  appellant  should  be  required  to  furnish 
a  high  grade  or  quality  of  gas,  such  as  would  stand  the  test 
for  illuminating  gas,  and  when  the  same  was  used  for  fuel 
or  heating  purposes  it  could  not  charge  therefor  to  exceed 
seventy-two  cents  net  per  thousand  cubic  feet. 

Great  stress  is  laid  by  counsel  for  appellees  upon  the  fact 
that  the  Mutual  Company  during  all  the  time  it  supplied 
gas  up  to  its  consolidation  with  appellant,  and  the  appel- 
lant thereafter  up  to  the  time  of  the  commencement  of  the 
Allen  suit,  only  charged  seventy-two  cents  for  the  same  gas 
whep  used  for  fuel  or  heating  purposes,  for  which  was 
charged  when  used  for  lighting  or  illuminating  purposes 
$1;  also  upon  the  further  fact  that  when  the  Allen  suit  was 
commenced  and  appellant  sent  out  the  circular  with  regard 
to  gas  and  prices  to  its  patrons,  it  did  not  therein  make  a 
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distinction  as  to  the  price  it  proposed  to  charge,  because  of 
the  quality  of  the  gas  furnished.  These  facts  might  bo  of 
controlling  importance  in  construing  the  ordinance,  if  there 
was  any  uncertainty  or  ambiguity  about  its  terms,  but  as 
we  have  seen,  there  is  none.  We  are  not  at  liberty  to  go 
beyond  this  ordinance  itself  in  construing  it,  and  consider  the 
acts  of  the  parties  thereunder  as  throwing  light  upon  its  con- 
struction. When  the  words  of  an  ordinance  or  a  contract — 
and  this  ordinance  is  a  contract — are  plain  and  explicit,  there 
is  no  need  to,  and  a  court  will  not,  go  beyond  its  wording 
in  construing  it.  Ballance  v.  City  of  Peoria,  180  111.  29-38; 
Butterfield  v.  Sawyer,  187  III.  598,  602;  Ottawa,  etc.,  Co.  v. 
Downey,  127  111.  201-4;  R.  JR.  Co.  v.  Dumser,  109  111.  402-10; 
People  v.  Kose,  174  111.  310-16;  R.  R.  Co.  v.  City  of  Chicago, 
173  111.  471-82;  State  Board,  etc.,  v.  Ross,  91  111.  A  pp.  281-6; 
Sutherland  on  Stat.  Construction,  Sees.  235,  237-8. 

The  fact  that  the  Mutual  Company,  and  after  it  the  appel- 
lant, furnished  a  high  grade  gas  and  permitted  consumers 
to  use  it  for  fuel  purposes,  and  charged  only  seventy-two 
cents  for  it  when  so  used,  did  not  bind  appellant  to  continue 
such  permission  at  that  price.  Had  the  permission  been  to 
use  the  gas  free  of  charge,  it  would  not  be  contended  that 
this  gave  the  consumer  the  right  to  have  free  gas  longer 
than  appellant  was  willing  to  extend  such  a  gratuity.  The 
principle  is,  however,  the  same,  as  we  construe  this  ordi- 
nance. 

It  is  argued  by  appellees  that  under  the  statute  authoriz- 
ing the  consolidation,  appellant  could  not  increase  the  price 
of  gas  that  was  furnished  by  the  Mutual  Company  to  its 
consumers  above  what  it  was  during  any  part  of  the  year 
immediately  preceding  such  consolidation,  but  we  think  the 
contention  is  not  sound.  The  section  referred  to  is  as  fol- 
lows: 

"Sec.  11.  Any  corporation  purchasing,  etc.,  or  into 
which  any  company  or  companies  are  consolidated  and 
merged  under  this  act,  shall  be  at  the  time  of  availing  itself 
of  or  accepting  the  benefits  of  this  act  in  the  actual  busi- 
ness of  furnishing  gas  to  consumers,  and  shall  be  subject  to 
the  following  provisions :     Such  corporation  shall  not  in- 
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crease  the  price  charged  by  it  for  gas  of  the  quality  fur- 
nished to  consumers  during  any  part  of  the  year  immediately 
preceding  such  purchase  or  lease  or  such  consolidation  and 
merger.  Such  corporation  shall  furnish  gas  to  consumers 
as  good  in  quality  as  it  furnished  previous  to  such  purchase 
or  lease,  or  such  consolidation  and  merger." 

A  reference  to  this  section  and  the  first  section  of  the  act 
makes  it  plain  that  the  price  which  should  not  be  increased 
after  the  consolidation,  is  the  price  which  was  charged  by 
the  company  into  which  other  companies  are  consolidated 
and  merged  under  the  act.  The  company  to  which  other 
companies  may  sell  or  transfer  their  rights,  franchises  and 
privileges  must,  under  the  first  section  of  the  act,  be  a  "  gas 
company  doing  business  in  the  same  city,  town  or  village," 
and  that  company,  under  the  section  quoted,  must  have 
been,  at  the  time  of  the  sale  or  consolidation,  "  in  the  actual 
business  of  furnishing  gas  to  consumers."  From  this  it  is 
evident  that  the  language  in  section  11,  viz.,  "  Such  corpo- 
ration shall  not  increase  the  price  charged  by  it  for  gas," 
etc.,  refers  to  the  company  in  which  the  other  companies 
were  consolidated,  or  to  the  purchasing  corporation,  and  to 
the  price  charged  by  it  for  gas  in  the  same  city  for  any  part 
of  the  year  immediately  preceding  the  consolidation. 

Much  argument  has  been  indulged  in  by  counsel  on  both 
sides  as  to  a  distinction  which,  it  is  claimed,  should  be  made 
between  "manufactured"  gas  and  " illuminating"  gas, 
and  as  to  the  power  of  the  court  after  the  appeal  was  per- 
fected to  change  the  injunction  order  by  striking  out  the 
"illuminating"  in  the  order  as  originally  entered,  and 
inserting  in  lieu  thereof  the  word  "  manufactured." 
Under  our  construction  of  the  ordinance,  we  regard  the 
distinction  between  these  words  as  of  no  importance  in  this 
case,  but  if  it  were  important,  under  the  previous  decisions 
of  this  court,  we  could  only  consider  the  order  of  injunc- 
tion as  it  was  when  the  appeal  was  perfected.  Cook  Co. 
Brick  Co.  v.  Bach,  93  111.  App.  88;  Blackall  v.  Sexton,  72  m. 
App.  395. 

The  second  claim  of  appellees,  that  equity  has  the  right 
to  enjoin  the  appellant  from  charging    $1   per  thousand 
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cubic  feet  because  it  is  excessive  and  unjust,  is  not,  in  our 
opinion,  tenable.  The  cases  cited  by  appellees'  counsel  do 
not  sustain  their  claim.  They  concede  practically  that  it 
is  the  province  of  the  legislative  body  to  fix  the  rate  which 
shall  be  charged  for  services  rendered  by  a  ywa#i-public 
corporation  such  as  appellant,  when  its  business  is  impressed 
with  a  public  interest,  but  they  say  that  because  it  has 
been  held  by  the  courts  that  they  have  the  right  to  deter- 
mine, after  a  rate  has  been  fixed,  whether  it  is  reasonable  or 
unreasonable,  it  follows  that  the  courts  have  the  right  to 
say  that  a  proposed  rate  is  unreasonably  high  and  that 
another  and  lower  rate  is  sufficiently  high.  The  adjudi- 
cated cases  do  not  sustain  the  contention,  and  we  do  not 
feel  justified,  under  any  general  principle  of  the  law  to 
which  our  attention  has  been  directed,  in  going  beyond  the 
line  fixed  bv  the  decided  cases. 

It  has  been  held  by  a  number  of  the  cases  cited  by  appel- 
lees, that  where  persons  or  corporations  carry  on  a  business 
which  is  public  in  its  nature,  and  upon  which  is  impressed 
a  public  interest,  they  must  serve  all  who  apply  on  the  same 
terms  and  at  reasonable  rates.  City  of  Danville  v.  Danville 
Water  Co.,  178  111.  299,  309;  same  case,  180  111.  235-41. 

The  courts  have  also  held  that,  in  the  absence  of  statu- 
tory regulations  upon  such  matters,  they  must  decide  what 
is  reasonable.  Kegulations  by  ordinance  are  the  same  as 
statutory  regulations.  Munn  v.  Illinois,  94  U.  S.  113-34; 
Kogers  Park  Water  Co.  v.  Fergus,  178  111.  571;  Dow  v. 
Biedelman,  125  U.  S.  680;  Interstate  Com.  Com'n  v.  Rv. 
Co.,  167  U.  S.  479-99,  and  cases  cited;  Capital,  etc.,  Co.  v. 
City  of  Des  Moines,  72  Fed.  Rep.  818. 

But  it  has  been  further  held  that "  the  power  to  regulate 
and  control  the  charges  of  railroad  companies  or  other 
agencies  engaged  in  public  employments  is  legislative  and 
not  judicial,"  and  that  the  charges  for  services  of  employ- 
ments which  are  public  in  their  character,  must  be  regulated 
by  the  legislative  bodies,  subject  only  to  such  restraints 
as  are  imposed  by  charter  contracts  and  by  the  authority 
of  Congress  to  regulate  foreign  and  interstate  commerce. 
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It.  R.  Co.  v.Jones,  149  111.  361-7;  see  also,  the  Danville 
Water  Co.  case,  supra;  Interstate  Com.  Com'n  case,  sv-pra, 
pp.  499  and  505;  Express  cases,  117  U.  S.  1-29;  Capital,  etc., 
Gas  Co.  v.  City  of  Des  Moines,  72  Fed.  II.  818,  and  cases 
therein  cited;  Nebraska  Tel.  Co.  v.  State,  55  Neb.  627. 

In  the  Interstate  Commerce  case  the  court  say : 

*'  It  is  one  thing  to  inquire  whether  the  rates  which  have 
been  charged  and  collected  are  reasonable — that  is  a  judi- 
cial act — but  an  entirely  different  thing  to  prescribe  rates 
which  shall  be  charged  in  the  future — that  is  a  legislative 
act." 

In  the  Gas  Co.  case,  72  Fed.  Rep.,  it  was  held  that  it  is 
the  province  of  the  court,  when  the  question  is  properly 
presented,  to  determine  whether  or  not  rates  which  have 
been  established  by  statute  or  municipal  ordinance  are 
reasonable,  but  that  the  court  has  no  power  to  fix  rates; 
that  "  it  may  not  declare  what  rates  would  be  reasonable 
and  by  its  decree  establish  those  rates  as  the  rates  to  be 
charged.  Its  power  is  exhausted  on  this  point  when  it  has 
duly  passed  on  the  reasonableness  of  the  rates  as  fixed  in 
the  ordinance." 

In  Nebraska  Tel.  Co.  case,  supra,  the  court  say,  "  The 
power — the  jurisdiction — to  determine  what  compensation 
a  public  service  corporation  may  exact  for  services  to  le 
rendered  by  it,  we  understand  to  be  a  legislative,  and  not  a 
judicial,  function.  *  *  *  Fixing  a  compensation  which 
public  service  corporations  may  charge  for  services  to  be 
rendered  by  them  is  legislating;  it  is  law  making.  The 
power  of  the  courts  is  limited  to  declaring  what  the  law 
is,  and  they  are  precluded  by  the  constitution  from  per- 
forming legislative  functions;"  and  held  that  though  it  was 
within  the  power  of  the  courts  to  declare  laws  fixing  the 
compensation  to  public  service  corporations  void  because  the 
compensation  fixed  was  unreasonable,  they  did  not  have 
authority  to  determine  what  compensation  would  be  reason- 
able for  service  to  be  rendered  in  the  future. 

While  the  Circuit  Court  might,  in  a  proper  case  and  under 
proper  pleadings,  have  determined  whether  or  not  the  charge 
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of  $1  under  this  ordinance  for  illuminating  gas  when  used 
for  fuel  or  heating  purposes  is  excessive  and  unjust,  there  is 
no  allegation  in  this  bill  that  such  a  charge  is  excessive  or 
unjust,  but  the  whole  theory  of  the  bill  and  its  allegations 
is  to  the  effect  that  such  charge  is  in  violation  of  the  ordi- 
nance and  the  consolidation  statute. 

We  therefore  hold  in  this  case  that  the  board  of  trustees 
of  Hyde  Park,  a  legislative  body,  having  fixed  the  rate 
which  appellant  is  entitled  to  charge  for  gas  which  it  has 
supplied  or  may  supply  to  its  customers,  and  there  being  no 
•  allegations  justifying  it  and  no  evidence  in  the  record  from 
which  it  could  be  said  that  the  rate  is  unreasonable,  unjust 
or  excessive,  the  Circuit  Court  had  no  right  to  determine 
that  question  against  appellant.  Especially  was  it  without 
power  or  jurisdiction  to  determine  the  rate  at  which  the 
appellant  should  charge  its  customers  for  gas  in  the  future, 
as  is  done  by  this  injunction  order. 

The  fact  that  the  Mutual  Company  and  appellant  fur- 
nished to  consumers  the  high  grade  gas  at  seventy-two  cents 
for  fuel  purposes,  does  not  establish  that  $1  for  that  gas  is 
excessive  or  unjust,  it  appearing  at  the  same  time  that  they 
also  received  $1  for  the  same  gas  when  used  for  illuminating 
and  that  the  prevailing  price  in  Chicago  charged  for  illumi- 
nating gas  when  used  for  fuel  is  $1. 

In  the  view  we  take  of  the  case  it  seems  unnecessary  to 
consider  appellant's  tender  to  appellees  of  natural  gas  for 
heating  and  fuel  purposes,  and  whether  or  not  appellees 
have  shown  that  they  will  suffer  irreparable  injury  if  appel- 
lant is  not  restrained  from  charging  them  $1  per  thousand 
feet  for  high  grade  illuminating  gas. 

The  order  of  injunction  of  the  Circuit  Court  is  reversed. 
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1.  Practice— Motions  to  Set  Aside  Defaults  Addressed  to  the  Dis- 
cretion of  the  Court.— A  motion  to  set  aside  a  judgment  by  default  is 
addressed  to  the  sound  legal  discretion  of  the  trial  court,  and  a  court  of 
review  will  not  disturb  a  judgment  entered  in  the  exercise- of  such  dis- 
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cretion,  unless  it  appears  to  have  been  wrongfully  and  oppressively 
exercised. 

Assam psit. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.     Affirmed.    Opinion  filed  April  8,  1901. 

Cox,  Heldman  &  Shortle,  attorneys  for  appellant. 
Frank  Humboldt  Clark,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee,  plaintiff  below,  brought  suit  in  the  Circuit 
Court  for  damages  against  appellant  and  others,  partners, 
defendants  below,  for  the  breach  of  a  written  contract  for 
the  purchase  and  sale  of  certain  springs  to  be  used  by  appel- 
lant in  his  business,  for  the  firm  of  Holliday  &  Co.,  in  which 
he  was  a  partner.  Personal  service  of  summons  was  had 
on  appellant  December  7,  1899,  which  was  in  time  for  the 
December  term  of  that  court,  and  default  and  judgment 
rendered  against  him  alone  December  23,  1899,  for  $1,025. 
Four  days  thereafter  the  demurrer  of  appellant  was  filed, 
for  what  reason  does  not  appear,  and  thereafter,  on  Decem- 
ber 29,  1899,  appellant  filed  his  motion  for  leave  to  with- 
draw said  demurrer,  to  vacate  said  judgment,  and  for  leave 
to  plead,  which  motion,  after  a  hearing  upon  an  affidavit 
of  appellant  in  support  thereof,  as  well  as  an  affidavit  of 
plaintiff  in  opposition  thereto,  was  overruled  by  the  court. 
From  the  order  overruling  said  motion  the  appeal  herein  is 
taken. 

The  only  question  presented  for  the  consideration  of  the 
court  is  as  to  whether  the  Circuit  Court  abused  its  discre- 
tion by  denying  the  motion  to  vacate. 

It  is  the  settled  law  of  this  State  that  a  motion  to  set 
aside  a  default  judgment  is  addressed  to  the  sound  legal 
discretion  of  the  court,  and  a  court  of  review  will  not  dis- 
turb the  judgment  of  the  trial  court  entered  in  the  exercise 
of  such  discretion,  unless  it  has  been  wrongfullyand  oppress- 
ivelv  exercised.  Mason  v.  NcNamara,  57  111.  274;  Con- 
stantine  v.  Wells,  83  111.  192;  Union,  etc.,  Co.  v.  Woodley, 
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75  111.  435;  Hitchcock  v.  Ilerzer,  90  111.  543;  Hall  v.  Bank, 
133  111.  234-44;  Schultz  v.  Meiselbar,  144  111.  26. 

In  the  Mason  case,  supra,  the  court  say :  u  Where  it 
appears  by  affidavit  that  the  party  has  a  defense  to  the 
merits,  either  to  the  whole  or  a  material  part  of  the  cause 
of  action,  it  has  been  usual  to  set  aside  the  default,  if  a  rea- 
sonable excuse  is  shown  for  not  having  made  the  defense," 
and  the  court  set  aside  the  judgment  because  it  found  that 
a  substantial  defense  to  the  suit  was  shown  and  that  appel- 
lant, as  well  as  his  attorney,  omitted  no  duty  and  was  dili- 
gent in  his  efforts  to  present  a  defense,  which  he  was 
prevented  from  doing  because  the  papers  in  the  case  had 
been  either  stolen  or  mislaid. 

In  the  Woodley  case,  supra,  where  it  appeared  that  the 
defendants  were  guilty  of  pure  negligence  in  not  presenting 
their  defense,  there  being  no  accident,  mistake  or  imposi- 
tion shown;  it  was  held  the  court  below  did  not  abuse  its 
discretion  in  denying  a  motion  to  vacate.  The  court  say 
that  where  a  party  fails  to  present  his  defense  from  wanton- 
ness, negligence,  or  without  any  reasonable  excuse,  he  has 
no  right  to  insist  that  he  be  let  in  to  defend. 

In  the  Hitchcock  case,  supra,  it  is  held  that  a  court  of 
review  will  not  interfere  with  the  discretion  of  the  lower 
court  "  unless  there  has  been  a  palpable  abuse  of  such  dis- 
cretion," and  further  say : 

"  It  is  onlv  where  it  is  evident  the  action  of  the  court 
below  has  been  unjust  and  oppressive,  and  has  resulted  in  a 
substantial  injury  to  the  appellant,  that  such  action  will  be 
reversed  on  review." 

• 

In  the  Schultz  case,  supra,  the  rule  stated  in  the  Woodley 
and  Hitchcock  cases  is  re-affirmed,  and  the  court  held  that 
while  it  might  be  conceded  a  meritorious  defense  was  shown, 
the  judgment  would  be  affirmed  because  no  other  showing  of 
diligence  was  made  than  that  a  plea  was  not  filed  in  proper 
time  because  the  attorney  employed  to  defend  u  failed  to  do 
so  through  press  of  business  and  inadvertence." 

Testing  this  case  by  the  rule  laid  down  in  the  above 
decisions,  while  it  may  be  conceded  for  the  purposes  of  this 
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decision  that  the  affidavits  filed  pro  and  con  on  appellant's 
motion  show  a  meritorious  defense,  (but  on  this  we  think 
there  is  a  serious  question  which  might  well  have  been 
found  against  appellant),  the  showing  made  by  appellant  as 
to  diligence  in  presenting  his  defense  in  proper  time  is 
wholly  insufficient.  Appellant  was  served  with  summons 
personally  sixteen  days  before  the  default  and  judgment 
were  rendered,  and  the  only  excuse  that  is  given  for  a  fail- 
ure to  plead  is  thus  stated : 

"  Affiant  further  says  that  all  of  these  defendants  are 
residents  of  the  State  of  Indiana,  and  that  service  was  had  in 
this  suit  by  serving  one  of  the  defendants  in  this  suit,  and 
also  a  suit  brought  by  this  plaintiff  against  these  defendants 
before  a  justice  of  the  peace  in  the  city  of  Chicago,  at  the 
time  when  said  defendant  was  temporarily  in  the  city  of 
Chicago  on  business,  and  that  defendant  was  delayed  in 
getting  home  and  got  the  two  notices  of  the  suits  confused, 
and  that  by  the  time  they  notified  their  lawyers  and 
employed  lawyers  in  the  city  of  Chicago  to  defend  the  suit, 
this  judgment  had  been  rendered." 

In  the  counter  affidavit  of  the  plaintiff  he  swears  that  he 
had  brought  no  suit  against  the  defendants  before  a  justice 
of  the  peace  in  Chicago,  and  had  not  brought  suit  of  any 
kind  or  at  any  place  against  the  defendants,  except  this 
suit.  If  it.  was  true,  as  testified  by  appellant,  that  the 
plaintiff  had  sued  the  defendants  before  a  justice,  it  would 
have  been  an  easy  matter  to  have  corroborated  his  state- 
ment by  the  production  of  the  original  summons  from  the 
justice,  or  a  transcript.  We  therefore  say  that  the  learned 
circuit  judge  was  justified  in  disbelieving  the  affidavit  of 
appellant  in  that  regard. 

Counsel  for  appellant  suggest  that  there  is  some  confu- 
sion in  the  practice  as  to  the  right  to  file  counter  affidavits 
on  an  application  of  this  kind,  referring  to  Mendell  v.  Kim- 
ball, 85  III.  582,  but  we  regard  the  practice  as  now  firmly 
settled  that  such  affidavits  are  proper.  Hefling  v.  Van 
Zandt,  162  111.  167,  and  case  cited,  which  has  been  followed 
bv  this  court  in  a  late  case. 

We  have  examined  the  cases  cited  by  appellant,  one  of 
which  is  the  Mason  case,  from  which  we  have  quoted,  and 
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think  they  do  not  sustain  appellant's  contention.  The  case 
of  Souerbry  v.  Fisher,  62  111.  135,  is  clearly  distinguishable 
from  the  case  at  bar,  in  that  the  appellant,  who  showed  a 
clearly  meritorious  defense  and  was  merely  a  nominal  party, 
had  relied  upon  a  co-defendant  to  make  the  defense,  the 
latter  being  dismissed  out  of  the  case  at  the  last  moment 
and  being  responsible  for  appellant's  appearance  in  court. 

In  the  case  of  Johnson  v.  Eldred,  13  Wis.  482,  it  appears 
that  a  defense  was  not  made  in  that  case  because  the 
defendant,  although  he  had  prepared  his  answer,  made  a 
mistake  as  to  the  day  when  the  time  to  answer  would 
expire,  which  the  court  held,  under  the  peculiar  circum- 
stances of  the  case,  was  excusable. 

For  the  failure  of  appellant  to  show  any  reasonable  excuse 
for  not  having  made  his  defense  in  the  Circuit  Court,  the 
judgment  is  affirmed. 


Illinois  Central  Railroad  Co.  v.  Charles  Aland. 

1.  Res  Gest,®— Evidence,  When  Admissible  as. — The  fact  that  evi- 
dence of  the  failure  to  ring  a  bell  is  incompetent  as  a  basis  of  recovery 
because  the  plain  tin*  had  failed  to  declare  upon  negligence  in  failing  to 
give  warning  etc.. does  not  necessarily  warrant  its  exclusion  when  offered 
for  any  other  proper  purpose. 

2.  Damages—  When  $6,000  is  Not  Excessive.— A  workman  was 
injured  as  the  result  of  the  failure  of  an  engineer  to  give  warning  of 
the  backing  of  his  engine,  which  injury  resulted  in  the  loss  of  his  foot 
-and  a  part  of  his  leg.    Held,  an  award  of  $6,000  is  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  April  8, 1901. 

Statement. — Appellee  was  employed  by  the  J.  L.  Fulton 
Co.  as  a  laborer  in  the  work  of  constructing  a  wall  for  the 
appellant  company,  with  which  the  Fulton  Company  had 
a  contract.  The  wall  was  being  constructed  along  the 
right  of  way  of  the  appellant  in  the  city  of   Chicago  from 
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Twelfth  street  to  Randolph  street.  The  duty  of  appellee 
was  to  mix  concrete  upon  certain  of  the  cars  of  the  appel- 
lant, which  were  furnished  by  it  to  the  Fulton  Company 
under  the  contract.  Cars  hauling  sand,  cement,  and  other 
materials  used  in  the  work,  were  brought  each  day  by  the 
appellant  for  use  of  the  Fulton  Company.  The  concrete 
was  mixed  on  top  of  flat  cars.  It  was  the  custom  of  some 
of  the  employes  of  the  Fulton  Company,  upon  quitting 
work  at  night  to  leave  their  tools  and  overalls  in  some  one 
of  the  cars  which  were  being  thus  used  in  the  work,  although 
there  was  a  tool  house  where  they  might  have  been  left. 
The  concrete  which  appellee  and  others  had  to  mix  on  top 
of  the  flat  cars  was  being  used  at  the  time  in  question  at 
Peck  Court.  On  the  evening  preceding  the  injury  appel- 
lee left  his  shovel,  when  quitting  work,  upon  one  of  the  sand 
cars.  The  morning  of  the  injury  he  went  to  his  work,  pro- 
ceeding south  along  the  appellant's  tracks  from  Van  Buren 
street  toward  Peck  Court.  At  Harrison  street,  which  is 
one  block  north  of  Peck  Court,  he  came  to  the  car  upon 
•which  he  had  left  his  shovel.  He  proceeded  to  get  upon  the 
car  in  order  to  get  his  shovel.  To  that  end  he  stepped 
upon  the  brake-beam  between  that  car  and  another,  and 
was  standing  either  upon  the  brake-beam  or  upon  the 
coupling-link,  in  the  act  of  getting  upon  the  sand  car,  when 
an  engineer  of  appellant  backed  his  engine,  with  several 
cars  attached,  against  the  standing  cars.  Appellee  was 
thereby  jolted  from  his  position  and  his  foot  was  crushed 
between  the  cars.  The  injury  occurred  about  seven  o'clock 
in  the  morning,  the  hour  at  which  appellee  returned  to  his 
work.  The  evidence  discloses  that  it  was  customary  to 
move  the  cars  at  this  time,  in  order  to  couple  up  a  train  to 
be  moved  to  the  place  where  the  wall  was  being  built,  at 
Peck  Court.  Upon  this  particular  morning  they  had  been 
switching  cars  there  for  twenty  or  thirty  minutes.  It  also 
appears  that  the  engineer  was  aware  that  the  emplo}7es  of 
the  Fulton  Company  were,  to  some  extent,  at  least,  in  the 
habit  of  getting  upon  the  cars  at  the  point  in  question,  viz., 
Harrison  street,  and  before  the  cars  were  moved   to  the 
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place  of  work.  The  evidence  shows  that  the  cars  were  not 
brought  together  with  any  great  force,  but  that  the  engine 
backed  into  them  slowly  and  they  were  not  moved  more 
than  a  foot  or  two  by  the  impact. 

There  is  a  conflict  in  the  evidence  as  to  whether  a  bell 
was  rung  upon  the  engine  when  it  moved  back.  Evidence 
tending  to  show  that  no  bell  was  rung,  was  admitted  over 
objection  of  appellant. 

The  negligence  counted  upon  in  the  narr.  consists  of  neg- 
ligently and  carelessly  moving  and  propelling  an  engine 
and  freight  cars  with  great  force  against  the  car  which 
appellee  was  entering. 

The  trial  resulted  in  a  verdict  for  appellee,  assessing  his 
damages  at  $9,000:  A  remittitur  of  $3,000  was  entered  by 
appellee.  From  judgment  upon  the  verdict  for  the  remain- 
ing $6,000  this  appeal  is  prosecuted. 

W.  A.  Howett  and  H.  G.  Colson,  attorneys  for  appel- 
lant; J.  G.  Drennan,  of  counsel. 

« 

James  C.  McShane  and  J.  V.  O'Donnell,  attorneys  for 
appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  is  contended  by  counsel  for  appellant  that  the  court 
erred  in  admitting  evidence  as  to  a  failure  to  ring  a  bell 
or  give  other  warning  of  the  approach  of  the  engine,  because 
the  narr.  declares  only  upon  negligence  in  moving  the  cars 
while  appellee  was  about  to  enter  the  car  in  question,  and 
does  not  specifically  declare  upon  negligence  in  failing  to 
give  him  warning.  We  are  of  opinion  that  the  learned 
trial  court  did  not  err  in  admitting  the  evidence.  Whether 
the  evidence  was  competent  as  establishing  a  basis  of  recov- 
ery or  not,  it  was  at  least  competent  as  part  of  the  res 
gestae  and  as  bearing  upon  the  exercise  of  due  care  by  appel- 
lee in  attempting  to  enter  the  car  at  that  time.  If  it  was 
incompetent  as  a  basis  of  recovery  because  the  appellee  had 
not  declared  upon  negligence  in  failing  to  give  warning, 
yet  this  did  not   warrant  its  exclusion  when  offered  for 
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other  and  proper  purposes.  If  appellant  had  wished  to 
raise  the  question  now  presented,  it  should  have  proffered 
an  instruction  limiting  the  effect  of  the  evidence.  C.  G. 
Ry.  Co.  v.  Kriz,  94  111.  App.  277. 

The  instruction  proffered  was  inapt  for  this  purpose,  for 
it  went  too  far  and  directed  the  jury  to  altogether  exclude 
from  their  consideration  the  evidence  as  to  the  rinsrino:  of 
the  bell.  This  instruction  could  not  be  given,  for  the  jury 
should  have  considered  the  evidence  at  least  as  bearing  upon 
the  exercise  of  care  by  appellee  in  attempting  to  board  the 
car.     Iroquois  Fur  Co.  v.  McCrea,  91  111.  App.  342. 

It  is  therefore  unnecessarv  for  us  to  determine  whether 
the  allegation  of  negligence  here  presented  is  a  general  alle- 
gation coming  within  the  rule  as  announced  in  C.  C.  R.  Co. 
v.  Jennings,  157  111.  274,  and  in  C.  G.  Ry.  Co.  v.  Carroll, 
189  111.  273,  or  an  allegation  of  specific  negligence,  which 
would  exclude  proof  of  any  other  specific  negligence.  In 
either  event  the  trial  court  did  not  err  in  admitting  the  evi- 
dence or  in  refusing  the  instruction. 

We  are  also  of  opinion  that  the  allegation  of  negligence 
is  sufficient  to  sustain  a  recovery  upon  proof  of  a  wrongful 
moving  of  the  engine  against  the  car  which  appellee  was 
in  the  act  of  entering.  The  gist  of  the  negligence  is  not 
merely  a  failure  to  warn,  nor  is  it  the  force  or  violence 
with  which  the  engine  was  moved.  The  negligence  was  in 
the  moving  of  the  engine  against  the  car  at  all  while  appel- 
lee was  in  a  position  of  peril.  Whether  the  employe  of 
appellant  who  moved  the  engine  should  have  anticipated 
such  peril  of  appellee  by  reason  of  knowledge  of  the  custom 
of  employes  of  the  Fulton  Company  to  enter  the  standing 
cars  at  that  time  and  place,   was  a  question  for  the  jury. 

The  engineer  testified:  UI  know  that  had  been  the 
custom.  *  *  *  Sometimes  they  got  onto  the  cars  and 
sometimes  they  didn't  get  on  the  cars." 

The  evidence  shows  that  no  attempt  was  made  to  dis- 
cover if  any  one  was  thus  in  peril,  before  the  engine  was 
moved.  McAndrews,  the  switchman,  who  gave  the  signal 
to  the  engineer  to  back  up,  testified  :     "  I   didn't  see   any 
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one  between  the  cars  before  I  gave  the  signal  to  back  up." 
He  did  not  testify  that  he  looked  to  see.  Adamson.  fore- 
man of  the  Fulton  Company,  a  witness  called  by  appellant, 
testified :     "  Any  one  could  see  these  men,  if  they  stood  up." 

We  think  that  the  question  of  appellant's  negligence 
was  a  question  for  the  jury,  and  we  can  not  say  that  the 
verdict  is  manifestly  against  the  weight  of  the  evidence'in 
this  regard.  JSor  can  we  say  that  the  action  of  appellee  in 
climbing  upon  the  brake-beam  or  coupling-link  to  get  upon 
the  car  establishes  perse  negligence  upon  his  part.  Others 
were  doing  the  same  thing.  Broughton,  a  fellow  employe, 
was  standing  in  the  car  putting  on  his  overalls  when  appel- 
lee undertook  to  get  upon  the  car.  Appellee  could  not  see 
the  engine  approaching  from  where  be  stood,  before  get- 
ting upon  the  car. 

Ad&mson  testified  on  behalf  of  appellant:  "I  don't 
believe  this  man  could  have  seen  the  engine.  I  couldn't 
have  seen  it.  You  would  have  to  be  out  from  the  track 
twenty  to  twentv-five  feet  from  where  I  was."  He  also 
testified  that  when  he  learned  that  the  train  was  readv  to 
move  he  had  "  told  the  boys  there,  and  my  nephew,  to  stay 
in  the  car  and  go  down  to  Peck  Court  with  it."  It  does 
not  appear  that  appellee  heard  this  direction  or  that  he  was 
near  enough  to  have  heard  it. 

The  injury  sustained  by  appellee  resulted  in  loss  of  his 
foot  and  part  of  the  leg.  We  can  not  agree  with  the  con- 
tention of  counsel  for  appellant  that  the  award  of  damages 
as  reduced  by  the  remittitur  is  now  for  an  excessive  amount. 

The  whole  matter  of  negligence  of  appellant  and  exer- 
cise of  care  by  appellee  was  properly  for  the  jury  to  deter- 
mine. No  error  in  procedure  appearing  and  the  verdict 
not  being  against  the  manifest  weight  of  the  evidence,  we 
affirm  the  judgment. 
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World's  Columbian  Exposition  Co.  v.  William  J.  Lehigh. 

1.  Res  Adjudicata — Former  Appeals.— Where  a  case  between  the 
same  parties  has  been  decided  in  this  court  on  a  former  appeal,  the 
court  can  take  judicial  notice  of  the  record  in  the  former  appeal  and  if 
the  facts  in  the  former  trial  were  the  same  as  on  the  second  trial  which 
resulted  in  the  judgment  from  which  the  latter  appeal  is  taken,  this 
court  is  concluded  by  the  adjudication  in  the  former  appeal. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  The  Hon.  Joseph  E.  Gary,  Judge,  presiding 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed 
April  8,  1901. 

O.  W.  Dynes,  attorney  for  appellant. 

J.  Warren  Pease,  attorney  for  appellee;  S.  W.  Polkey, 
of  counsel. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant  for  the  sura  of  $2,000,  rendered  in 
an  action  on  the  case  for  injuries  to  the  person  of  appellee, 
alleged  to  have  been  occasioned  by  the  negligence  of  appel- 
lant's employe,  who,  it  is  averred  in  the  declaration,  was 
not  a  fellow-servant  of  appellee. 

The  salient  and  vitat  facts  in  evidence  are  substantially 
undisputed,  and  we  are  unanimously  of  opinion,  from  the 
facts,  that  the  employe  of  appellant,  whose  negligence  or 
inadvertence  caused  the  injuries  complained  of  by  appellee, 
was  a  fellow-servant  of  appellee,  and  that  reasonable  minds 
can  not  reasonably  arrive  at  any  other  conclusion  from  the 
facts  in  evidence.  However,  we  are  not  at  liberty  to  decide 
the  appeal  in  accordance  with  this  conclusion,  for  the  fol- 
lowing reason  :  There  was  a  former  appeal  from  a  judg- 
ment rendered  on  the  first  trial  of  the  cause  (Lehigh  v. 
"World's  Columbian  Exposition,  67  111.  App.  27),  in  which 
the  facts  are  substantially  stated.  On  that  trial  the  trial 
court,  at  the  conclusion  of  the  evidence,  took  the  case  from 
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the  jury,  on  motion  of  the  defendant,  by  peremptorily 
directing  the  jury  to  find  the  defendant  not  guilty.  On 
appeal  to  this  court  it  was  held  that  the  trial  court  erred 
in  so  instructing  the  jury;  that  the  case  should  have  been 
submitted  to  the  jury,  and,  for  the  alleged  error,  the  judg- 
ment was  reversed  and  the  cause  remanded.  The  court,  in 
holding  that  the  case  should  have  been  submitted  to  the 
jury,  necessarily  held,  and  in  the  opinion  states,  that  reason- 
able minds  might  reasonably  differ  as  to  tlie  question  whether 
the  person  whose  negligence  caused  the  injury,  and  who 
was  in  appellant's  employ,  was,  or  not,  a  fellow-servant  of 
appellee.  Both  appeals  being  between  the  same  parties 
and  in  the  same  suit,  we  can  take  judicial  notice  of  the 
record  in  the  former  appeal,  and  if  the  facts  on  the  former 
trial  were  the  same  as  on  the  second  trial,  which  resulted 
in  the  judgment  from  which  the  present  appeal  is,  we  are 
concluded  by  the  adjudication  of  the  court  in  the  former 
appeal.  Smyth  v.  Neff,  123111.  313;  West  v.  Douglas,  145 
lb.  164;  Henning  v.  Eldridge,  146  lb.  305. 

On  inspection  of  the  record  in  the  former  appeal,  we  find 
that  the  facts  in  that  and  in  the  record  in  the  present  appeal 
are  substantially  the  same.  Therefore,  the  adjudication  in 
this  must  be  the  same  as  in  the  former  appeal.  In  the 
present  case  the  defendant,  at  the  close  of  the  evidence, 
moved  the  court  to  take  the  case  from  the  jury,  and  pre- 
sented an  instruction  to  that  effect,  which  motion  the  court 
overruled;  so  that  the  Supreme  Court,  if  the  case  shall  be 
appealed  to  that  court,  may,  unembarrassed  by  any  prior 
decision  in  the  case,  be  enabled  to  pass  on  the  question 
whether  the  employe,  whose  negligence  caused  the  injury 
complained  of,  was,  or  not,  a  fellow-servant  of  appellee. 

For  the  sole  reason  that  we  are  bound  by  the  adjudica- 
tion in  the  former  appeal,  the  judgment  will  be  affirmed. 
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W.  8.  Peek  et  al.  v.  John  C.  Christman. 

1.  Landlord  and  Tenant— Lessors  and  Sub-Tenants, — Parties  hold- 
ing under  a  lease  as  assignees  of  the  lessee  are  in  privity  of  estate  but 
not  in  privity  of  contract  with  the  lessor  and  as  such  are  liable  only  for 
a  breach  of  such  covenants  as  run  with  the  land. 

2.  Same — Covenants  Which  Run  with  the  Land, — The  payment  of 
rent  reserved  and  taxes,  and  a  covenant  to  yield  up  the  premises  in  good 
repair,  etc.,  at  the  end  of  the  term,  are  covenants  running  with  the  land 
and  binding  upon  the  assignees  of  a  lessee. 

8.  Same— Rights  of  the  Landlord  Where  the  Tenant  Holds  Over. — 
Where  a  tenant  withholds  possession  after  the  end  of  his  term,  the  land- 
lord has  the  right  to  treat  him  as  one  wrongfully  in  possession,  or  as  a 
tenant  holding  for  a  new  term.  But  after  once  having  elected  to  hold 
him  to  the  one  liability  he  will  not  be  permitted  to  shift  his  position  and 
elect  to  hold  him  to  the  other. 

4.  Same — What  Amounts  to  an  Election. — Bringing  a  suit  against  a 
tenant  for  the  penalty  fixed  by  the  terms  of  a  lease  for  a  wrongful  with- 
holding of  the  premises  after  the  term,  amounts  to  an  election  by  the 
lessor. 

« 
Action  of  Covenant.— Appeal  from  the  Circuit  Court  of  Cook  County; 

the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.    Heard  in  this  court  at  the 

October  term,  1900.    Reversed  and  remanded.    Opinion  filed  April  8, 

1901. 

Charlton  &  Copeland  and,  Cox,  Heldman  &  Shortlb, 
attorneys  for  appellants. 

Thornton  &  Chancellor,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

This  suit  was  by  appellee  to  recover  against  appellants 
for  breach  of  certain  covenants  in  a  lease.  The  trial  re- 
sulted in  verdict  and  judgment  for  appellee  in  the  sum  of 
$3,250. 

Appellants  were  charged,  as  assignees  of  the  original  les- 
sees, with  liability  for  breaches  of  the  covenants  of  the 
lease.  The  only  count  of  the  narr.,  as  originally  filed, 
sought  to  recover  a  penalty  named  in  the  lease  for  with- 
holding the  demised  premises  after  the  expiration  of  the 
term  of  the  tenancy.    A  demurrer  was  interposed  to  this 
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count  and  sustained.  Thereupon  appellee  abandoned  the 
count  and  by  leave  of  court  filed  a  new  count,  charging  in 
effect  that  appellee  had  elected  to  treat  appellants  as  ten- 
ants holding  over  for  a  new  term,  and  that  appellants  were 
liable  for  breach  of  the  covenants  of  the  lease.  There  is 
some  controversy  as  to  the  validity  of  the  assignment  of 
the  lease  to  appellants;  but  the  fact  is  undisputed  that 
appellants,  after  the  date  of  the  assignment,  held  possession 
until  the  end  of  the  terra  created  by  the  lease,  and  their 
written  correspondence  affords  sufficient  evidence  to  war- 
rant a  jury  in  concluding  that  they  held  under  the  lease 
and  as  assignees  thereof.  Having  thus  elected  to  occupy 
as  assignees  of  the  lease,  we  are  of  opinion  that  they  should 
not  now  be  permitted  to  question  the  validity  of  the  deed 
of  assignment.     Beale  v.  Sanders,  3  Bingham  (New  Cases), 

390. 

We  have,  then,  to  consider  the  extent  of  the  liability  of 
appellants  as  such  assignees. 

As  assignees  of  the  lessees,  appellants  were  in  privity  of 
estate  but  not  in  privity  of  contract  with  the  lessor.  They 
are  therefore  liable  only  for  breach  of  such  covenants  as 
run  with  the  land.  Sexton  v.  Chicago  S.  Co.,  129  111.  318; 
C.  C.  Co.  v.  Peers,  166  111.  361;  Spencer's  Case,  5  Coke,  16; 
Martyn  v.  Clue,  18  Ad.  &  El.  N.  S.  661;  Post  v.  Kearney, 
2  Comstock  (N.  Y.)  394;  Gerzebeck  v.  Lord,  33  N.  J.  Law,  240. 

The  payment  of  rent  reserved  and  taxes'are  covenants 
binding  upon  such  assignees.  So,  too,  is  a  covenant  to  yield 
up  in  good  repair.     Cases  cited,  supra. 

The  verdict  here  appears  to  have  been  based  partly  upon 
damages  allowed  for  breach  of  the  covenant  to  repair  and 
yield  up  in  good  condition,  and  partly  upon  recovery  of 
rent  for  a  new  term  after  the  expiration  of  the  term  of  the 

lease. 

So  far  as  the  latter  basis  of  recovery  is  concerned,  we  are 
of  opinion  that  it  can  not  be  sustained.  Appellants  at  the 
expiration  of  the  time  covenanted  by  the  lease  yielded  pos- 
session, except  as  to  a  portion  of  the  premises  occupied  by 
a  sub-tenant.    Although  appellants  made  efforts  to  recover 
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possession  of  this  sub-tenant,  yet  he  succeeded  in  holding 
possession  for  some  time  after  the  end  of  the  term.  It  is 
upon  this  fact  that  a  liability  is  sought  to  be  imposed  upon 
appellants  as  tenants  holding  over  for  a  new  term.  The 
landlord  has  the  right,  when  a  tenant  withholds  possession 
after  the  end  of  his  term,  to  treat  him  as  one  wrongfully 
in  possession  or  as  a  tenant  holding  for  a  new  term.  But 
after  having  once  elected  to  hold  him  to  the  one  liability, 
he  is  not  permitted  to  shift  his  position  and  elect  to  hold 
him  to  the  other.  And  slight  acts  will  be  construed  as  con- 
stituting such  an  election.  Here  appellee  elected  to  hold 
appellants  as  wrongfully  in  possession  and  subject  to  the 
penalty  prescribed  in  the  lease.  The  count  filed  as  the 
original  declaration  is  based  upon  si|ch  an  election.  The 
fact  that  a  demurrer  was  sustained  to  it  does  not  alter  the 
conclusion.  If  the  demurrer  was  improperly  sustained,  the 
error  can  not  be  now  corrected  to  sustain  this  recovery. 
Bringing  the  suit  for  the  penalty  was  an  election  by  appel- 
lee.    C.  W.  C.  Co.  v.  Gardner,  99  111.  1§1. 

Further  evidence  of  this  election  of  appellee  to  treat 
appellants  as  wrongfully  holding  and  not  as  tenants  for  a 
new  term,  is  found  in  the  memoranda  given  by  appellee  to 
representatives  of  appellants,  purporting  to  show  items  of 
amounts  due  to  appellee  from  appellants,  among  which  items 
is  one  for  "  detention  for  thirty  days  at  $25  a  day,"  i.  e., 
the  penalty  fixed  by  the  terms  of  the  lease  for  a  wrongful 
withholding  of  the  premises  after  the  term. 

Therefore  we  are  of  opinion  that  appellee  can  not  recover 
against  appellants  as  tenants  holding  for  a  new  term.  The 
covenant  to  pay  rent  for  the  term,  which  is  a  covenant  obliga- 
tory upon  appellants,  has  been  kept.  The  rent  is  paid  for 
the  term.  The  covenant  to  pay  taxes  and  assessments  is 
also  a  covenant  running  with  the  land  and  obligatory  upon 
appellants  as  assignees  and  in  privity  of  estate  with  the 
lessor.  Appellants  took  possession  under  the  assignment 
in  December  of  1893,  and  fhey  occupied  until  the  end  of 
the  term,  viz.,  the  2Sth  of  February,  1896. 

Evidence  was  given  as  to  taxes  and  assessments  accruing 
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within  this  period  and  unpaid.  Such  a  failure  to  pay  taxes 
and  assessments  would  be  a  breach  of  the  covenant  to  pay 
taxes  and  assessments,  which  was  binding  upon  appellants. 
The  covenant  to  pay  ground  rent  was  also  obligatory  upon 
appellants.  The  covenant  to  yield  up  in  good  condition 
and  repair  was  also  binding  upon  appellants  as  a  covenant 
which  ran  with  the  land.  In  Martyn  v.  Clue,  supra,  Camp- 
bell, C.  J.,  said : 

• 

*'  With  respect  to  putting  the  premises  in  repair  and  to 
delivering  them  up  in  repair,  we  think  that  each  of  these 
stipulations  comes  within  the  class  of  covenants  that  run 
with  the  land,  and  that  they  are  continuing  covenants  to 
the  end  of  the  term.  *  *  *  The  covenant  to  leave  in 
repair  at  the  expiration  of  the  term  is  broken  during  the 
term  if,  at  the  instant  of  leaving,  the  premises  are  out  of 
repair." 

The  evidence  as  to  the  extent  of  repairs  necessary  to  put 
the  premises  "  in  good  condition  and  repair  "  is  not  such  as 
warrants  us  in  affirming  the  judgment  for  such  amount,  to- 
gether with  amounts  allowed  for  taxes  and  ground  rent, 
upon  a  remittitur  of  the  excess.  In  January,  1896,  about 
one  month  prior  to  the  end  of  the  term  of  thp  lease,  appellee 
sent  the  following  letter  to  appellants: 

"  Chicago,  Jan.  25, 1896. 
W.  S.  Peck  &  Co.,  Syracuse,  N.  T. 

I  have  received  word  from'  your  Mr.  Brundage  of  835  New 
street,  that  you  wish  an  itemized  statement  showing  what 
it  would  cost  to  restore  premises  835  to  843  Root  street,  to 
the  same  condition  they  were  when  Messrs.  Olson  &  Baker 
first  entered  upon  the  same.  1  herewith  enclose  you  this 
statement  showing  as  far  as  they  have  observed  what  altera- 
tions were  made  and  what  it  will  cost  to  restore  them  to 
the  former  condition. 

If  vou  would  rather  send  us  a  check  for  $175  than  to  do 
the  work,  it  will  be  agreeable  to  me.  We  are  expecting  to 
make  some  alterations  on  the  building,  but  at  present  do 
not  know  what  it  will  be,  or  whether  part  of  repairs  could 
be  left  out  or  not.     Please  advise  us  and  oblige, 

Yours  truly, 

J.  C.  Christman." 

The  itemized  statement  referred  to  in  the  foregoing  letter 
is  as  follows : 


First  District — October  Term,  1900.     439 

Peck  y.  Christmas, 

"  J.  C.  Sbmm, 
Carpenter  &  Builder.  94  La  Salle  St.,  Room  27. 

"  Chicago,  January  25,  1896. 
Mr.  J.  C.  Christmas,  916  Chamber  of  Commerce,  City: 

Dear  Sir:  The  undersigned  proposes  to  restore  altera- 
tions in  vour  two  storv  store  and  flat  building1  on  Root 
street,  near  Halsted  street,  to  its  original  condition  at  the 
following  prices : 

1  sash  in  show  window  6  ft.  4  in.  x  10  ft.,  to  cor- 
respond on  opposite  side $    9  00 

2  openings  7  ft.  10  in.  x  12  ft.  0  in.  built  of  tiles.   120  00 

4  patches  of  plastering  7  ft.  0  in.  x  12  ft.  0  in 17  00 

28  lin.  ft.  base  board  and  put  in  place 4  20 

1  water  closet 20  00 

1  opening  change  from  window  to  door,  bricking 

up  new  stone  wall 9  00 

1  new  sash  casing  and  window  opening 8  6()% 

1  board  partition  replaced  under  stairway 6  50 

1  chimney  in  store  replaced 12  00 

1  closet  door,  hardware  and  painting 4  75 

1  casing  of  door  replaced 2  25 

$213  20 
J.  F.  Skmm." 

In  March,  1896,  the  month  following  the  end  of  the  term 
of  the  lease,  appellee  presented  the  following  memoranda 
of  his  entire  claim  for  penalty,  taxes,  assessments  and  re- 
pairs: 

"Replacing  tiling  in  partitions;  plastering  chimneys; 
water  closet  plastering;  repairing  gravel  roof;  replacing 
two  large  front  plate  glass;  replacing  entrance  to  one  store 
room;  replacing  transom  glass  along  entire  front;  paper 
hanging;  plumbing;  cleaning  rubbish;  detention  for  thirty 
davs  at  $25  a  day;  taxes  for  1895;  special  assessment  for 
pavement,  $2,197.65." 

The  affidavit  of  plaintiff's  claim,  filed  July  28,  1897,  with 
the  declaration,  states  the  total  amount  due  $2,329.18. 
Upon  the  trial  appellee  testified  to  items  of  repair  which 
aggregated  some  $1,300.  Aside  from  this,  the  evidence 
was  very  conflicting  as  to  the  extent  and  cost  of  repairs 
necessary  to  replace  the  premises  in  as  good  condition  ns 
when  given  by  the  lessor  to  the  original  lessees.    The  bill 
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first  rendered  by  appellee  is  not  conclusive  against  him  as 
to  the  amount  of  his  claim,  but  it  is  a  strong  item  of  evi- 
dence as  an  admission  in  this  behalf.  Patterson  v.  Houston, 
92  111.  App.  624. 

The  entire  recovery  is  for  $3,250.  It  can  not  be  sustained 
in  its  entirety.  We  are  of  opinion  that  in  consideration  of 
all  the  evidence  we  should  not  attempt  to  permit  a  cure  by 
remittitur.  Therefore  the  judgment  is  reversed  and  the 
cause  is  remanded. 


Sophia  Barkman  v.  John  G.  Barkman. 

1.  Divorce — Modification  of  Decrees  for  Alimony  After  the  Term. 
— Where,  in  a  decree  for  divorce,  the  wife  is  given  a  sum  in  gross,  for 
alimony,  it  is  to  be  held  in  full  discharge  and  satisfaction  of  all  claims 
for  future  support,  and  so  far  as  the  decree  relates  to  that  subject,  it  is 
at  an  end,  and  the  court  has  no  jurisdiction  to  modify  it  at  a  subsequent 
term. 

Divorce  and  Alimony.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.    Reversed.    Opinion  filed  April  8,  1901. 

Masterson  &  Haft,  attorneys  for  appellant. 

J.  R.  Beckett  and  Kitt  Gould,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

On  a  bill  for  divorce  tiled  by  appellant  against  appellee, 
her  husband,  she  procured  a  decree  on  the  20th  day  of 
October,  1899,  finding  appellee  guilty  of  cruelty,  that  he  was 
possessed  of  property  of  the  value  of  more  than  $12,000, 
dissolving  the  marriage,  and  directing  the  defendant  to  exe- 
cute to  complainant  a  lease  for  two  years  of  a  flat  (describ- 
ing it)  and  to  pay  complainant  $250  solicitor's  fees,  and  "  the 
sum  of  $4,000  as  and  for  alimony  in  full,  said  $4,000  to  be 
paid,"  $25  in  ten  days,  $25  in  twenty  days,  $1,950  on  or 
before  thirty  days,  and  $2,000  on  or  before  sixty  days  from 
the  entry  of  the  decree.     The  decree  makes  no  other  pro- 
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vision  as  to  alimony   or  the    property  interests  of    the 
parties. 

Thereafter,  on  April  9,  1900,  pursuant  to  a  petition  of 
appellee  filed  on  the  23d  day  of  December,  1S99,  at  a  dif- 
ferent term  of  the  court  than  that  at  which  the  decree  was 
rendered,  the  court  modified  said  decree  bv  adding  after 
the  words  "  alimony  in  full,"  the  following : 

"And  in  lieu  of  the  dower  and  homestead  rights,  claims 
and  demands  of  said  Sophia  Barkman  by  virtue  of  said 
marriage  in  and  to  the  real  estate  of  said  John  G.  Barkman, 
that  all  the  rights  and  demands  of  said  Sophia  Barkman  by 
virtue  of  said  marriage  in  and  to  said  real  estate  and  all  her 
dower  and  homestead  rights  thereto  and  therein  are  hereby 
determined  and  settled  and  hereby  cease  to  exist." 

The  hearing  upon  which  the  above  modification  of  the 
decree  was  made,  was  upon  the  petition  of  appellee,  the 
answer  of  appellant  thereto,  and  certain  affidavits,  and  it 
does  not  appear  that  said  modification  had  any  other  basis 
for  its  support. 

The  modification  of  the  decree  is  clearly  one  of  substance, 
relating,  as  it  does,  to  a  fixed  right  of  dower  and  homestead 
of  the  wife  in  the  real  estate  of  her  husband,  and  not  to  the 
alimony  which  was  allowed  by  the  decree,  and  the  court 
was  without  jurisdiction  to  make  it.  Plaster  v.  Plaster,  47 
111.  290;  Cole  v.  Cole,  142  111.  19;  Shaw  v.  Shaw,  59  111. 
A  pp.  268. 

By  the  14th  section  of  the  chapter  on  Dower  (Hurd,  1897) 
appellant's  right  of  dower,  notwithstanding  the  divorce,  is 
preserved  to  her,  the  divorce  being  for  the  husband's  fault. 

It  is  true  that  under  the  18th  section  of  the  divorce  act 
(Hurd,  1897)  the  court,  on  decreeing  a  divorce,  may  make 
such  order  touching  the  alimony  and  maintenance  of  the 
wife  as  from  the  circumstances  of  the  parties  and  the  nature 
of  the  case  shall  be  fit,  reasonable  and  just,  and  may,  on 
application,  from  time  to  time  make  such  alterations  in  the 
allowance  for  alimony  and  maintenance  as  shall  appear  rea- 
sonable and  proper;  but  when  the  term  has  passed  at  which 
the  decree  was  rendered,  the  court  has  no  more  power  over 
a  decree  of  divorce  and  alimony  than  it  has  over  any  other 
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decree,  except  to  change  it  because  of  the  changed  circum- 
stances and  condition  of  the  parties  which  may  take  place 
after  the  rendition  of  the  decree.  No  change  in  the  condi- 
tion or  circumstances  of  the  parties  since  the  rendition  of 
the  original  decree  is  shown  by  this  record,  and  the  basis 
of  the  claim  for  the  modification  of  the  decree  is  the  mis- 
take of  the  solicitor  of  appellee  and  of  the  court. 

In  the  Plaster  case,  supra,  where  a  gross  sum  for 
alimony  was  allowed,  the  court  held  that  it  was  in  full  for 
all  claim  of  future  support  by  the  wife  upon  her  husband 
and  could  not  be  changed  after  the  lapse  of  the  term. 

In  the  Cole  case,  supra,  which  was  an  application  to 
change  a  decree  for  alimony  after  the  term,  because  of  the 
alleged  subsequent  unchastity  of  the  wife,  the  court 
refused  to  modify  the  decree,  holding  that  the  allowance 
should  not  be  taken  away  though  her  conduct  was  flagrant, 
and  say:  "The  courts  will  not  interfere  to  alter  or 
modify  allowances  of  alimony  except  in  cases  where  equity 
calls  clearly  for  the  interposition." 

In  the  Shaw  case,  supra,  the  court  say : 

"  Where,  in  a  decree  for  divorce,  the  wife  is  given  a  sum 
in  gross  as  for  alimony,  it  is  held  to  be  in  full  discharge 
and  satisfaction  of  all  claim  for  future  support.  So  far  as 
the  decree  relates  to  that  subject,  it  is  at  an  end,  and  the 
court  has  no  jurisdiction  to  modify  it  at  a  subsequent  term." 

Appellee  relies  especially  upon  the  case  of  Adams  v. 
Story,  135  111.  457,  as  justifying  the  modification  made  by 
the  court,  apparently  upon  the  theory  that  the  provision 
made  by  the  original  decree  was  given  in  lieu  of  dower. 
We  think  the  contention  is  not  sound,  as  there  is  nothing 
in  the  decree  which  supports  the  claim  that  the  allowance 
was  for  anything  but  alimony,  whereas  in  the  Story  case 
the  allowance,  which  was  an  annual  payment,  was  "  for  so 
long  as  she  may  be  and  remain  sole  and  unmarried,"  and 
was  held  to  be  a  provision  for  life,  if  she  remained 
unmarried,  and  hence  continued  beyond  the  death  of  the 
husband.  The  court,  among  other  things,  says  :  u  Under 
our  statute  the  mere  entrv  of  the  decree  for  divorce  had  no 
effect  to  deprive  her  of  her  inchoate  right  of  dower."    The 
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same  is  true  with  reference  to  the  wife's  right  of  home- 
stead of  which  she  can  not  be  deprived  except  in  the  mode 
pointed  out  in  the  statute.  (Hurd,  1897,  Chap.  52,  Sec.  4 
and  5.)  .  The  court  in  the  original  decree  did  not  attempt 
to  dispose  of  the  homestead  estate  of  appellant,  as  it  might 
have  done  under  the  statute. 

The  order  of  the  Circuit  Court  modifying  the  decree  of 
October  20,  1899,  is  reversed. 


Samuel  Scaling  v.  A.  J.  Knollin,  Copartners,  etc. 

1.  Sales— Of  Chattels  by  One  in  Possession — Implied  Warranty.— 
The  general  rule  is  that  the  selling  of  chattels  by  one  in  possession  is  an 
affirmation  of  title  and  an  implied  warranty  arises  from  the  sale. 

2.  Same — By  Agents— Implied  Warranties. — Where  a  vendor  in 
making  a  sale  is  acting  merely  as  an  agent  and  this  fact  is  known  to 
the  purchaser  at  the  time,  the  principal  alone  will  be  held  upon  the 
implied  warranty  of  title  and  the  agent  will  not  be  liable;  and  this  will 
be  so  whether  the  fact  that  the  agent  was  acting  for  a  known  principal 
was  disclosed  by  the  agent  himself  or  was  otherwise  brought  to  the 
knowledge  of  the  purchasers. 

8.  Agents — When  Personally  Liable. — Where  a  vendee  knows  that 
the  vendor  is  a  broker,  and  although  there  is  reason  to  believe  he  is 
selling  property  for  some  principal,  yet  if  he  does  not  see  fit  to  bind  his 
principal  by  the  form  of  the  contract  made,  by  oontracting  in  his  own 
name,  he  may  become  liable  as  a  vendor. 

4.  Same— The  Rule  in  Verbal  Contracts,  When  the  Agent  Binds 
Himself. — It  is  a  settled  rule  in  verbal  contracts,  if  an  agent  does  not 
disclose  his  agency  and  name  his  principal,  he  binds  himself  and 
becomes  subject  to  all  the  liabilities,  expressed  and  implied,  created  by 
the  contract  and  transaction  in  the  same  manner  as  if  he  were  prin- 
cipal in  interest. 

5.  Notice—  When  the  Mere  Fact  that  a  Person  is  an  Agent  is  Not 
Notice  that  He  is  Not  Selling  His  Own  Goods.— The  mere  fact  that  a 
person  is  an  auctioneer  is  not  sufficient  notice  to  purchasers  that  he 
is  not  selling  his  own  goods. 

6.  Presumptions—^*  to  the  Existerice  of  the  Common  Law.— Where 
the  law  of  the  place  of  the  contract  is  not  in  evidence  the  presumption 
is  that  the  common  law  prevails  at  such  place  as  interpreted  by  the 
courts  of  this  State. 

7.  Elements  of  Damages— Costs  in  Defending  Title  After  Notice.— 
Failure  of  Title. — Where  a  purchaser  of  personal  property  is  made 


94      448 
96     »121 


444  Appellate  Courts  of  Illinois. 

Vol.  94.]  Scaling  v.  Knollin. 

defendant  in  a  replevin  suit  for  the  recovery  of  such  property  and 
s?rves  a  notice  upon  his  vendor  to  defend  the  title,  such  notice  may  be 
regarded  as  concluding  the  defendant  as  to  the  fees  and  costs  paid  in 
defending  the  title. 

Action  upon  an  Implied  Warranty.— Failure  of  title.  Error  to  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Affirmed 
on  a  remittitur,  etc.    Opinion  filed  April  8, 1901. 

Statement. — In  November,  1894,  some  2,596  head  of 
sheep  were  stolen  from  Griffith  W.  Edwards,  and  shipped 
by  J.  M.  McLain  from  Rifle,  Colorado,  to  Chicago,  Illinois, 
billed  to  said  McLain,  the  shipper,  as  consignee.  The  ship- 
ment was  made  with  privilege  of  unloading  and  selling  at 
Kansas  City,  with  benefit  of  through  freight  rates.  McLain 
unloaded  the  sheep  at  Kansas  City  and  arranged  with  Sca- 
ling &  Tamblyn,  live  stock  brokers  at  Kansas  City,  to  sell 
them  for  him.  A.  J.  Knollin  &  Co.,  the  defendants  in  error, 
bought  the  sheep  from  Scaling  &  Tamblyn.  The  follow- 
ing stipulation  as  to  some  of  the  facts  was  filed  in  the  suit 
by  the  parties : 

"  It  is  here  agreed  and  stipulated  between  the  parties 
that  on  the  30th  day  of  November,  1894,  at  Kansas  City 
Stock  Yards,  the  plaintiffs,  A.  J.  Knollin  &  Co.,  bought 
and  had  delivered  to  them  2,596  sheep,  weighing  252,910 
pounds,  and  paid  for  the  same  at  the  rate  of  $2.40  per  hun- 
dred pounds,  making  a  total  price  of  $6,069.84.  That  the 
6aid  sheep  were  sold  and  delivered  to  the  plaintiffs  as  above 
stated,  by  or  through  the  defendant  firm/  Scaling  &  Tam- 
blyn; but  as  to  whether  Scaling  &  Tamblyn  acted  only  as 
agents  or  commission  merchants,  disclosing  their  principal, 
or  in  their  own  behalf  in  making  such  sale,  or  as  to  whether 
they  by  such  sale  in  any  way  incurred  any  liability  to 
Knollin  &  Co.  by  reason  of  either  an  express  or  implied 
warranty  of  title  to  the  sheep,  or  otherwise,  the  parties 
hereto  do  not  stipulate  or  agree.  And  it  is  further  agreed 
that  said  sheep  were  shipped  by  J.  M.  McLain  from  Rifle, 
Colorado,  to  Chicago,  Illinois,  consigned  to  himself,  on  a 
through  bil?  of  lading,  with  the  privilege  of  stopping  to  sell 
the  sheep  ai  the  Kansas  City  Stock  Yards.  That  said 
McLain  arrived  with  said  sheep  at  the  Kansas  City  Stock 
Yards  on  the  30th  of  November,  1894,  and  placed  the  sheep 
in  the  hands  of  Scaling  &  Tamblyn  to  be  sold  by  them." 
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The  writing  given  by  Scaling  &  Tarablyn  to  defendants 
in  error  to  evidence  the  sale,  called  by  the  plaintiff  in  error 
a  4<  bill  of  parcels  "  and  by  defendants  in  error  a  "  bill  of 
sale,"  is  in  the  words  and  figures  following  : 

u  Samuel  Scaling,  St.  Louis.        W.  L.  Tamblyn,  Chicago. 

Kansas  City  Stock  Yards, 

Kansas  City,  Mo.,  Nov.  30,  1894. 
A.  J.  Knollin, 

To  Scaling  &  Tamblyn,  Dr. 
Cattle  Hogs  Sheep    Weight  Dock  Price    amount      total 

846         82710  2.40     1985  04 

1750      170200  2.40     4084  80 

6096  84 


Savana. 


Rec'd  payment. 

Scaling  &  T." 


In  the  course  of  the  negotiations  Westfall,  a  representa- 
tive of  Scaling  &  Tamblyn,  and  Knollin,  representing  de- 
fendants in  error,  went  together  to  the  office  of  the  rail- 
road company,  and  the  freight  agreement  or  original  bill  of 
lading  was  produced.  It  showed  McLain  both  as  consignor 
and  consignee.  The  purpose  of  the  visit  to  the  freight 
office  was  to  satisfy  Knollin  that  upon  purchasing  he 
would  get  the  through  freight  rate.  Whether  he  saw  that 
McLain  was  the  consignee  named  in  the  bill  of  lading  is  con- 
troverted. As  the  sheep  were  weighed,  scale  tickets  were 
made  out,  which  named  McLain  as  consignor  and  Scaling 
&  Tamblyn  consignees  and  Knollin  as  buyer.  These  scale 
tickets  were  marked  by  Knollin  with  the  price  and  his  ini- 
tials. In  order  to  enable  defendants  in  error  to  get  the 
sheep  from  the  Kansas  City  Stock  Yards,  an  order  from 
McLain  was  procured  by  Scaling  &  Tamblyn  and  given  to 
defendants  in  error.  Defendants  in  error  arranged  with 
the  C.  M.  &  St.  P.  K.  R.  Co.  to  ship  the  sheep  to  Chicago. 
A  new,  or  substitute  bill  of  lading  was  made  out  by  this 
company,  in  which  the  shipment  was  described  as  being  on 
"  through  billing  used  on  twelve  cars  consigned  by  J. 
McLain  to  J.  McLain."  Defendants  in  error  paid  Scaling 
&  Tamblyn  the  agreed  price  for  the  sheep  and  paid  the  rail- 
road company  the  freight  bill.     Scaling  &  Tamblyn  in  turn 
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paid  the  defendants  in  error  the  adjusted  proportion  of  the 
freight  from  Rifle  to  Kansas  City.  The  balance  of  the  sum 
received  by  Scaling  &  Tamblyn  as  the  purchase  price  of 
the  sheep  was  turned  over  by  them,  less  their  commissions, 
to  McLain. 

Defendants  in  error,  through  the  George  Adams  & 
Burke  Company,  a  firm  of  brokers,  sold  the  sheep  at  the 
Union  Stock  Yards  in  Chicago,  in  various  lots,  to  Miller  & 
Company,  Bishop,  Babcock  and  Shirlock.  These  latter 
four  parties  were  obliged  by  actions  of  replevin  to  return 
the  sheep  to  Edwards,  the  owner,  from  whom  they  had 
been  stolen.  They  severally  sued  the  George  Adams  & 
Burke  Company,  the  brokers  who  had  sold  to  them,  and 
recovered  the  amounts  paid  by  them  severally  as  purchase 
prices  of  the  sheep.  The  Adams  &  Burke  Company  sued 
their  principals,  defendants  in  error,  and  recovered  these 
same  amounts  from  them.  And  defendants  in  error  in 
turn  prosecute  this  suit  against  plaintiff  in  error,  the  surviv- 
ing partner  of  the  firm  of  Scaling  &  Tamblyn,  to  recover  the 
amount  paid  by  defendants  in  error  to  Scaling  &  Tamblyn 
for  the  sheep. 

In  each  of  the  various  suits  brought  by  the  owner  against 
the  parties  to  whom  the  sheep  were  sold  by  the  George 
Adams  &  Burke  Company  to  recover  possession  of  the 
sheep,  a  notice  similar  to  the  following  was  served  upon 
Scaling  &  Tamblyn  by  the  defendants  in  error: 

"  Notice  to  Scaling  &  Tamblyn  of  suit  of  Edwards  v. 
Miller  (U.  S)  Circuit  Ct.  Dist.  of  Indiana,  that  the  sheep 
in  question  in  said  suit  are  part  of  the  lot  sold  A.  J.  Knollin 
&  Company  by  said  Scaling  &  Tamblvn  November  30, 
1894;  that  said  Edwards  claims  he  is  the  owner  of  said 
sheep  and  was  such  owner  before  and  at  the  time  they 
were  sold  by  said  Scaling  &   Tamblyn  to  Knollin  &  Coni- 

Eany;  that  Edwards  claims  that  said  sheep  were  stolen  from 
im  and  that  he  never  rightfully  or  legally  parted  with  the 
title  or  right  to  possession  of  the  said  sheep;  demands  that 
Scaling  &  Tamblyn  appear  and  defend  said  action  and  save 
Knollin  &  Company  harmless,  or  be  bound  by  such  judg- 
ment as  may  be  rendered." 

The  number  of  sheep  recovered  by  the  owner  in  these 
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saveral  replevin  suits  aggregated  2,379,  which  was  217  less 
than  the  number  delivered  by  Scaling  &  Tamblyn  to  defend- 
ants in  error. 

Upon  the  trial  of  the  cause  a  jury  was  waived  and  the 
court  found  the  issues  for  the  defendants  in  error  and 
assessed  their  damages  at  $10,918.76,  which  amount  appar- 
ently included  the  purchase  price  of  the  entire  2,596  sheep 
sold  and  delivered  by  Scaling  &  Tamblyn  to  defendant  in 
error,  not  excluding  the  217  head  which  were  not  replevied. 
The  amount  of  the  damages  also  included  interest  on  the 
purchase  price,  freight  and  interest  thereon,  and  attorneys' 
fees  and  costs  in  the  various  suits  which  resulted  from  the 
transactions,  with  interest  thereon. 

To  review  the  judgment  upon  the  finding  this  writ  of 
error  is  prosecuted. 

Frederick  C.  Hale,  attorney  for  plaintiff  in  error;  M.  W. 
Robinson  and  Louis  H.  Waters,  of  counsel. 

Albert  A.  Veeder,  and  Mason  B.  Loomis,  attorneys  for 
defendants  in  error.    . 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  theory  upon  which  this  recovery  is  based  is  that  of  a 
breach  of  an  implied  warranty  of  title  by  seller  to  buyer. 
The  chief  controversy  in  the  cause  is  as  to  whether  Scaling 
&  Tamblyn  so  dealt  as  to  bind  themselves  as  principals  in 
the  transaction,  or  merely  acted  as  agents  of  a  known 'prin- 
cipal, for  whose  obligations  upon  the  sale  they  were  not 
liable.  It  is  not  contended  that  Scaling  &  Tamblyn  in 
express  terms  disclosed  their  principal  or  the  fact  of  their 
agency.  But  it  is  contended  by  the  learned  counsel  for 
appellant  that  the  fact  that  they  were  known  as  commis- 
sion brokers,  together  with  the  further  fact  that  the  sheep 
were  consigned  to  McLain,  must  be  taken  as  affording 
notice  to  defendants  in  error  that  Scaling  &  Tamblyn 
were  acting  as  agents  only,  and  that  their  principal  was 
McLain.  It  appears  that  defendants  in  error  were  in  no 
way  brought  in  contact  with  McLain  personally  in  the 
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course  of  the  transaction,  and  that  Knollin,  who  conducted 
the  negotiations  for  defendants  in  error,  never  saw  McLain 
or  heard  of  him,  except  it  be  by  having  seen  his  name  in  the 
bill  of  lading  or  upon  the  scale  tickets.  In  this  state  of  the 
evidence,  the  determination  of  the  question  of  liability 
depends  upon  the  construction  and  force  to  be  given  to  the 
various  writings,  viz.,  the  statement,  whether  it  be  called  a 
bill  of  parcels  or  a  bill  of  sale;  the  bill  of  lading,  and  the 
scale  tickets,  as  constituting  a  contract  by  Scaling  &  Tarn- 
blyn,  or  as  affording  notice  that  they  acted  in  the  capacity 
of  agents  only  for  McLain. 

The  general  rule  is  that  the  selling  of  chattels  by  one  in 
possession  thereof  is  an  affirmation  of  title,  and  an  implied 
warranty  of  the  title  arises  therefrom.  Story  on  Sales  (4th 
Ed.),  367;  1  Parsons  on  Contracts  (Oth  Ed.),  Sees.  573-4;  J. 
C.  R.  R.  Co.  v.  Leidig,  64  111.  151;  Morris  v.  Thompson,  S5 
111.  16;  Shattuck  v.  Greene,  104  Mass.  42. 

And  a  constructive  possession  by  the  vendor  is  sufficient 
in  this  behalf.  Whitney  v.  Hey  wood,  6  Cush.  82;  Shattuck 
v.  Greene,  svpra. 

We  are  inclined  to  the  veiw  that  the  stipulation  of  facts, 
which  states  that  the  sheep  were  placed  in  the  hands  of 
Scaling  &  Tamblvn,  is  sufficient  to  warrant  the  trial  court 
in  finding  that  the  sheep  were  in  the  possession  of  Scaling 
&  Tamblyn  when  sold  by  them.  If,  however,  the  agency 
of  Scaling  &  Tamblyn  was  known  to  defendants  in  error 
wheti  the  transaction  was  had,  and  it  was  known  that  by 

** 

the  sale  they  were  obligating  McLain  and  not  themselves, 
then  the  known  principal  alone  was  bound  upon  the  implied 
warranty  of  title  and  the  agents  were  not  liable.  Chase  v. 
Debolt,  2  Gil.  371;  Seery  v.  Socks,  29  111.  313. 

And  this  would  be  so  whether  the  fact  that  the  agents 
were  acting  only  for  the  known  principal  was  disclosed  by 
the  agents  themselves  or  was  otherwise  brought  to  knowl- 
edge of  the  vendees.     Warren  v.  Dickson,  27  111.  115. 

It  is  not  claimed  that  Scaling  &  Tamblvn  disclosed  their 
agency  and  their  principal;  but  it  is  claimed  that  the  fact 
was  otherwise  brought  to  the  knowledge  of  defendants  in 
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error,  viz.,  by  the  bill  of  lading  and  scale  tickets.  We  are 
of  opinion  that  the  trial  court  was  fully  warranted  in  find- 
ing from  the  evidence  that  defendants  in  error  had  no  such 
notice  or  knowledge.  Assuming  that  Knollin,  who  repre- 
sented defendants  in  error,  did  see  the  freight  bill,  or  bill  of 
lading,  and  that  he  must  have  observed  that  McLain  was 
named  therein  as  consignor  and  consignee,  yet  we  regard 
that  circumstance  as  entirely  consistent  with  a  bona  fide 
belief  that  Scaling  &  Tamblyn  owned  the  sheep  and  were 
selling  them  in  their  own  behalf.  If  Scaling  &  Tamblvn 
had  bought  the  sheep  from  any  shipper,  who  had  brought 
them  to  the  Kansas  City  Stock  Yards  for  a  market,  precisely 
the  same  conditions  might  be  expected  to  obtain  in  the 
matter  of  bill  of  lading  and  scale  tickets.  The  bill  of  lad- 
ing would  in  that  event  have  named  the  shipper  as  con- 
signee and  upon  a  sale  of  the  sheep  to  Scaling  &  Tamblyn, 
who  wished  to  resell  in  the  same  market,  no  change  would 
naturally  be  made  in  the  bill  of  lading  until  they  in  turn 
sold  to  some  one  who  wished  to  ship  again.  We  are  unable 
to  agree  with  the  contention  of  the  learned  counsel  for 
plaintiff  in  error,  that  the  facts  of  this  case  establish  knowl- 
edge upon  the  part  of  defendants  in  error  of  the  agency  of 
Scaling  &  Tamblyn. 

But  aside  from  this  ground  for  sustaining  the  finding  of 
the  trial  court  as  to  a  liability,  there  is  another  reason  why 
that  finding  must  be  sustained.  It  is  the  rule  established 
in  this  State,  that  even  if  the  party  buying  knows  that  the 
party  selling  is  a  broker,  and  although  there  be  reason  to 
believe  that  he  is  selling  for  some  principal,  yet  if  the  party 
selling  does  not  see  fit  to  bind  his  prinoipal  by  the  form  of 
the  contract  made,  and  does  bind  himself  by  the  form  of  the 
contract,  the  agent  thus  contracting  in  his  own  name  may 
be  held  to  the  liability  of  a  vendor.  Wheeler  v.  Reed,  36 
111.  81;  Burton  v.  Goodspeed,  69  111.  237;  Mead  v.  Altgeld, 
136  111.  298. 

A  leading  case  upon  this  doctrine  is  Mills  v.  Hunt,  20 
Wend.  431.  In  that  case  the  sale  was  made  bv  auctioneers, 
and  it  was  readily  inferable  from  that  fact  that  they  were 
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acting  for  some  undisclosed  owner.  A  writing  called  a  "  bill 
of  parcels"  was  given  by  the  auctioneers  to  the  vendee — a 
statement  much  like  the  one  given  in  this  case.  Upon  fail- 
ure to  get  title  to  some  of  the  goods  thus  sold,  the  court 
held  the  auctioneers  personally  liable  as  vendors  upon  an 
implied  warranty  of  title,  and  said : 

"  The  sale  of  the  several  articles  in  this  case  was  made  by 
Mills,  Brothers  &  Co.,  and  the  bill  of  parcels  made  out  in 
their  copartnership  name,  without  disclosing  the  fact  that 
they  were  acting  as  the  agents  for  others.  The  mere  fact 
that  they  were  auctioneers,  was  not  sufficient  notice  to  the 
purchaser  that  they  were  not  selling  their  own  goods. 
(Jones  v.  Littledale,  1  Nev.  &  Perry's  K.  677.)  In  the  case 
of  Magee  v.  Atkinson,  (2  Mees.  &  Wels.  440),  where  the 
broker  had  sent  in  a  note  of  the  sale  to  the  purchaser  in  his 
own  name,  it  was  held  that  evidence  of  a  custom  in  Liver- 
pool, to  send  in  brokers'  notes  without  diseasing  the  name 
of  the  principal,  could  not  be  received  for  the  purpose  of 
protecting  the  broker  from  personal  liability.  At  this  day 
the  law  must  be  considered  as  settled,  that  a  vendor  or  pur- 
chaser -dealing  in  his  own  name,  without  disclosing  the 
name  of  his  principal,  is  personally  bound  by  his  contract; 
and  it  makes  no  difference  that  lie  is  known  to  the  other 
party  to  be  an  auctioneer,  or  broker,  who  is  usually  em- 
ployed in  selling  property  as  the  agent  for  others.  Even 
where  he  discloses  the  name  of  his  principal,  if  he  signs  a 
written  contract  in  his  own  name  merelv,  which  contract 
does  not  upon  its  face  show  that  he  was  acting  as  the  agent 
of  another,  or  in  an  official  capacity  in  behalf  of  the  gov- 
ernment, he  will  be  personally  bound  thereby." 

In  Wheeler  v.  Reed,  supra,  the  sale  was  made  by  a  com- 
mission broker,  and  the  vendee  "supposed"  that  he  was 
selling  as  a  broker  for  some  one,  and  also  "  supposed,"  but 
did  not  know,  that  he  was  selling  as  agent  for  one  Barrows, 
who  was  in  fact  the  principal.  Upon  proof  of  an  oral  war- 
ranty of  quality,  a  recovery  was  sustained  against  the  com- 
mission broker,  as  vendor,  for  breach  of  such  warranty. 

The  Supreme  Court  of  this  State,  citing  and  following 
the  decision  in  Mills  v.  Hunt,  supra^  said,  referring  to 
Mills  v.  Hunt : 

"  And  the  court  further  held,  even  when  he  discloses  the 
name  of  his  principal,  if  he  signs  a  written  contract  in  his 
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own  name  merely,  which  does  not  show  upon  its  face  that 
he  was  acting  as  the  agent  of  another,  or  in  an  official 
capacity  in  behalf  of  the  government,  he  will  be  personally 
bound  thereby.  This  rule  nas  not  been  modified  or  changed 
by  any  decision  of  this  court.  The  case  in  2d  Gilm.  371, 
Chase  V.  Debolt,  was  a  case  where  the  agency  was  disclosed 
at  the  time  of  the  contract.  The  plaintiff  knew  he  was 
working  for  Bishop  Chase,  and  not  for  defendant.  The 
case  of  Warren  v.  Dickson,  27  111.  118,  holds  merely,  that 
where  the  fact  of  agency  is  known,  it  is  not  necessary  to 
disclose  it.  The  case  of  ^[arckle  v.  Haskins,  lb.  382,  decides 
only,  if  one  bargains  with  an  agent,  knowing  him  to  be 
such,  and  the  principal  has  recognized  the  transaction,  a 
warranty  by  the  agent  is  a  warranty  of  the  principal,  and 
he  is  the  proper  party  to  be  sued  for  a  breach.  The  case  of 
Seery  v.  Socks  et  al.,*29  111.  313vdecidfcs  merely  when  a 

ferson  professing  to  act  as  an  agent  discloses  the  name  of 
is  principal,  he  assumes  no  personal  responsibility  unless 
he  acts  fraudulently.  These  cases  do  not  militate  against 
the  rule  laid  down  in  20th  Wendell.  It  is  a  settled  rule  in 
verbal  contracts,  if  the  agent  does  not  disclose  his  agency 
and  name  his  principal,  he  binds  himself  and  becomes  sub- 
ject to  all  liabilities,  expressed  and  implied,  created  by  the 
contract  and  transaction,  in  the  same  manner  as  if  he'were 
the  principal  in  interest.  Davenport  et  al.  v.  O'Riley  et  al., 
2  MxsCord,  198;  Allen  et  al.  v.  Rostain,  11  Serg.  &  Rawle, 
362,  375;  Mauri  v.  Hefferman,  13  Johns.  58,  77.  And  the 
fact  that  the  agent  is  known  to  be  a  commission  merchant, 
auctioneer,  or  other  professional  agent,  makes  no  difference. 
Waring' v.  Mason,  18  Wend.  426;  Hastings  v.  Lovering,  2 
Pick.  214;  and  the  case  in  20th  Wend.,  431,  Mills  v.  Hunt, 
which  we  have  already  cited.  Any  other  rule,  it  seems  to 
us,  would  be  fraught  with  some  hardship  and  great  incon- 
venience, so  much  of  the  business  of  our  cities  oeing  trans- 
acted through  factors  and  agents." 

The  memoranda  of  the  sale  made  by  Scaling  &  Tamblyn 
and  delivered  to  defendants  in  error,  whether  it  be  regarded 
as  constituting  a  bill  of  sale  or  be  considered  merely  as  a 
bill  of  parcels,  is  nevertheless  the  written  evidence  of  the 
transaction.  It  expresses  that  Scaling  &  Tamblyn  in  their 
own  names  and  behalf,  and  not  in  the  name  of  any  other, 
have  sold  the  stated  number  of  sheep  to  defendants  in  error. 
If  it  is  not  a  contract  of  sale,  it  is  evidence  of  a  contract  of 
sale;  and  the  contract,  thus  evidenced,  is  made  by  Scaling  & 
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Tamblyn  in  their  own  names  and  in  their  own  behalf,  and 
it  binds  them  as  vendors. 

Had  Scaling  &  Tamblyn  desired  to  avoid  a  personal  lia- 
bility in  the  transaction,  they  could  readily  have  done  so 
by  contracting  in  the  name  of  McLain,  i.  *.,  by  disclosing 
their  principal.  Either  through  carelessness  or  by  prefer- 
ence they  failed  to  disclose  their  agency,  and  having  dealt 
as  principals  in  making  the  sale,  they  must  be  held  to  the 
liability  which  results. 

The  law  of  the  place  of  the  contract  not  having  been  put 
in  evidence,  we  must  presume  that  the  common  law  there 
obtains,  as  interpreted  by  the  decisions  of  this  State. 

The  finding  of  the  learned  trial  court  upon  the  issues  was 
in  our  opinion  right,  but  the  assessment  of  the  defendants' 
damages  is  for  an  amount  which  can  not  be  entirelv  sus- 
tained.  Two  hundred  and  seventeen  of  the  sheep  sold  by 
Scaling  &  Tamblyn  to  defendants  in  error  were  never 
replevied  by  Edwards,  the  owner  of  the  sheep  which  were 
stolen.  Therefore  as  to  these  217  sheep  the  title  did  not 
fail,  and  the  purchase  price  paid  for  them  should  not  have 
been  included  in  the  damages  awarded. 

The  recovery  also  includes  freight  and  attorneys'  fees  and 
costs  in  the  various  suits  which  resulted  from  the  reclaim- 
ing of  the  stolen  sheep.  The  freight  bill  was  paid  by 
defendants  in  error  to  the  Railroad  Company  and  not  to 
Scaling  &  Tamblyn.  The  pro  rata  amount  thereof  to  cover 
shipment  from  Rifle,  Colorado,  to  Kansas  City,  was  repaid 
to  defendants  in  error  by  Scaling  &  Tamblyn.  Defendants 
in  error  are,  therefore,  not  entitled  to  recover  the  freight 
payments. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  the 
recovery  of  amounts  paid  as  costs  and  attorneys'  fees  by 
defendants  in  error,  in  the  various  suits  which  followed  the 
reclaiming  of  the  stolen  sheep  by  Edwards,  are  not  properly 
to  be  recovered  as  defendants  in  error's  damages  herein, 
and  in  this  behalf  they  also  cite  and  rely  upon  the  decis- 
ion in  Lunt  v.  TYrenn,  113  III.  168.  But  that  decision 
merely  holds  that  there  "  the  suit  was  unnecessarily  re- 
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sisted,  and  costs  are  not  chargeable  against  the  vendor  in 
such  cases."  But  here  the  defense  of  the  title  in  the  replevin 
suits  brought  by  Edwards,  the  owner,  was  not  unnecessa- 
rily interposed.  It  was  proper  and  essential  to  their  own 
safety  that  defendants  in  error  should  compel  Edwards  to 
prove  his  superior  title.  Moreover,  notice  of  the  suits  was 
given  to  Scaling  &  Tamblyn,with  a  demand  that  they  should 
defend  the  title  to  the  sheep  which  they  had  sold.  This 
they  neglected  to  do.  Had  they  viewed  the  title  of  Edwards 
as  indisputable  and  desired  to  avoid  any  expense  in  oppos- 
ing it,  they  could  have  so  informed  and  directed  defendants 
in  error.  The  notice  may  be  regarded  as  concluding  plaint- 
iff in  error  as  to  the  fees  and  costs  paid  in  defending  the 
title.     Drennan  v.  Bunn,  124  111.  175. 

But  the  same  reasoning  does  not  apply  to  the  attorneys' 
fees  and  costs  paid  in  the  subsequent  suits  brought  by  the 
several  vendees  of  the  George  Adams  &  Burke  Co.  to  re- 
cover of  that  company  the  purchase  prices  paid  by  them. 
The  failure  of  title  was  established  by  the  determination  of 
the  replevin  suits.  Once  that  was  established,  it  only 
remained  for  each  vendor  to  reimburse  his  innocent  vendee 
for  the  amount  of  money  paid  by  him.  There  was  no  longer 
any  excuse  for  contest.  As  to  these  suits  the  announcement 
in  Lunt  v.  Wrenn,  supra,  does  apply,  viz.:  "The  suit  was 
unnecessarily  resisted  and  costs  are  not  chargeable  against 
the  vendor  in  such  cases." 

A  motion  by  defendants  in  error  to  strike  out  certain 
parts  of  the  record  is  denied.  The  motion  is  based  upon  a 
supposed  want  of  identification  of  certain  exhibits.  We  are 
satisfied  from  examination  that  there  is  no  substantial  merit 
in  the  contention. 

We  regard  as  items  properly  allowable  in  assessing  the 
damages  of  defendants  in  error,  $5,669*60  as  the  proportion- 
ate amount  paid  for  the  2,379  head  of  sheep,  excluding  the 
217;  $1,417.47  as  interest  thereon  from  November  30, 1894, 
until  December  6,  1S99;  $105.38  costs  in  replevin  suit  by 
owner  against  Miller,  with  interest  from  March  8, 1895,  to 
December  6, 1899;  and  $84.31  costs  and  interest  thereon  in 
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replevin  suit  by  owner  against  Babcock.  The  amount  of  the 
attorneys7  fees  in  the  replevin  suits  as  separated  from  the 
other  suits  can  not  be  determined  from  the  abstract  of  the 
record,  nor  can  the  costs  in  the  replevin  suits  by  the  owner 
against  Bishop  and  Sherlock.  The  total  amount  of  these 
items  properly  allowed  is  $7,276.76.  If  the  defendants  in 
error  shall  remit  from  the  judgment  the  excess  over  this 
amount,  viz.,  $3,641.99,  within  ten  days  hereafter,  the  judg- 
ment will  be  affirmed  as  to  $7,276.76;  otherwise  it  will  be 
reversed  and  the  cause  will  be  remanded.  In  either  event 
the  plaintiff  in  error  will  recover  his  costs  in  this  court 
against  defendants  in  error. 
Affirmed  upon  remittitur. 


Suburban  R.  R.  Co.  v.  Ada  Balkwill;  Adm'x,  etc. 

1.  Corporations— -Contractors  as  Agents  and  Servants. — A  con- 
tractor exercising  the  chartered  powers  of  a  corporation  with  its  assent, 
is  to  be  regarded,  so  far  as  the  public  and  third  parties  are  concerned,  as 
the  servant  or  agent  of  such  corporation.  It  is  an  exception  to  the  gen- 
eral rule,  that  where  work  is  done  by  an  independent  contractor  the 
owner  or  employer  is  not  within  the  doctrine  of  respondeat  superior. 

2.  Same — Responsibility  Where  the  Contractor  Causes  an  Injury.— 
Where  the  person  who  causes  an  injury  is  a  contractor,  he  will  be  re- 
garded as  the  agent  or  servant  of  the  corporation  for  whom  he  is  doing 
the  work,  if  he  is  exercising  some  chartered  privilege  or  power  of  a  cor- 
poration with  its  assent  which  he  could  not  exercise  independently  of 
its  charter. 

3.  Railroads — Liability  of  a  Lessee  Who  Permits  a  Third  Party  to 
Vse  the  Track. — Where  the  lessee  of  a  railroad  company  by  contract  per- 
mits a  third  party  to  use  it,  he  becomes  liable  for  the  negligent  acts  of 
such  third  party. 

4.  Same— Removal  of  Evidence  from  the  State.—  Where  a  railroad 
company  removes  from  the  State  and  out  of  the  reach  of  the  adverse 
party  documentary  evidence  which  it  is  called  upon  to  produce,  it  can 
not  be  heard  to  object  to  the  introduction  of  secondary  evidence. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1900.    Affirmed.    Opinion  filed  April  16,  1901. 
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Clarence  Knight  and  William  G.  Adams,  attorneys  for 
appellant. 

James  C.  McShanb,  attorney  for  appellee. 

Mr.  Ju8tiok  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellee  as  administratrix,  to  recover  for 
the  death  of  her  husband,  Hugh  Balkwill,  who  was  run  over 
by  a  train  of  cars,  claimed  to  have  been  operated  by  appel- 
lant's agents.  The  deceased  was  riding  a  bicycle  upon 
Forty-second  avenue,  Chicago,  and  came  upon  the  railroad 
crossing  just  in  front  of  the  train  by  which  he  was  killed. 

It  is  first  contended  by  appellant  that  the  court  erred  in 
not  peremptorily  instructing  the  jury  to  find  appellant  not 
guilty,  upon  the  ground  that  it  was  incumbent  upon  appel- 
lee to  prove  not  only  that  appellant  owned  the  railroad  in 
question  but  also  operated  the  same;  and  this  it  is  urged 
was  not  proved.  The  real  contention  is  that  there  is  no 
sufficient  evidence  tending  to  show  that  appellant  either 
owned  or  operated  the  road  where  the  accident  occurred. 
It  seems  to  be  in  effect  conceded  that  prior  to  its  posses- 
sion by  appellant,  the  road  was  owned  and  operated  by  the 
Chicago  and  Northern  Pacific  Kail  way  Company;  that  it 
was  by  that  company  leased  to  appellant;  that  the  latter 
was  authorized  by  charter  and  by  the  necessar}'  ordinances 
to  build  and  operate  it;  that  appellant  entered  into  a  con- 
tract with  one  Leeds  which  provided  for  equipping  it  anew 
so  as  to  permit  its  operation  by  electricity  instead  of  steam; 
that  this  contract  was  assigned  by  Leeds  to  a  corporation 
known  as  the  "  Suburban  Construction  Company,"  which 
in  turn  contracted  with  the  firm  of  Naugle,  Holcomb  &  Co., 
to  do  the  work  and  furnish  the  electrical  equipment  re- 
quired; that  this  contract  was  approved  and  ratified  by 
appellant;  and  that  Naugle,  Holcomb  &  Co.  were,  at  the 
time  of  the  accident  now  in  controversy,  temporarily  oper- 
ating: the  road  under  the  contract  above  referred  to.  It  is 
stated  by  appellant's  attorneys  that  while  they  do  not 
admit  that  these  facts  are  properly  proven,  yet  if  they  are, 
they  are  not  sufficient  to  create  liability  against  their  client, 
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because  it  is  said  it  does  not  affirmatively  appear  that 
Naugle,  Holcomb  &  Co.  were  operating  the  road  under 
appellant's  charter  and  ordinances.  The  contract  with 
INaugle,  Holcomb  &  Co.,  and  its  contents,  was  proven.  It 
recited,  among  other  things,  that  the  road  leased  by  appel- 
lant, from  the  receiver,  should  be  equipped  for  electrical 
operation,  and  it  required  the  contractors  to  procure,  in 
appellant's  name,  such  rights  of  way  as  might  be  necessary 
for  the  construction  and  equipment  of  additional  lines  of 
road,  to  protect  appellant's  franchises,  and  if  necessary  pro- 
cure additional  franchises  in  appellant's  name;  and  it 
required  said  contractors  "  to  operate  with  steam  if  neces- 
sary, and  to  maintain  the  lines  of  road  now  leased  as  afore- 
said  from  A.  L.  Ilopkins,  receiver  of  the  Chicago  and  North- 
ern Pacific  Railroad  Company,  in  full  compliance  with  the 
terms  of  said  lease,"  etc.  There  was  testimony  admitted 
over  appellant's  objection,  the  latter  having  refused  or 
neglected  to  produce  the  records  of  the  company,  tending 
to  show  that  the  said  contract  was  ratified  and  approved 
bv  appellant.  It  is  also  in  evidence  that  the  work  under 
the  contract  was  in  fact  done  under  the  supervision  of 
appellant's  engineer  as  the  contract  provided,  and  that 
appellant  paid  the  contractors  as  the  work  progressed  upon 
certificates  issued  by  appellant's  chief  engineer.  Appel- 
lant's charter  was  also  in  evidence.  We  do  not  deem  it 
necessary  to  consider  in  detail  appellant's  objection  to 
much  of  this  evidence.  It  must  suffice  to  say  that  we  regard 
it  as  making  prima  facie  proof  that  the  contractors  who 
were  operating  the  road  at  the  time  of  the  accident  were 
so  doing  under  the  lease  referred  to  in  the  contract,  and 
under  the  charter  and  ordinances  of  appellant;  that  they 
must  be  regarded  as  the  latter's  agents;  and  that  as  the 
injury  was  inflicted  by  appellant's  said  agents  exercising  its 
charter  powers,  it  was  in  legal  effect  inflicted  by  appellant. 
It  is  the  law  of  this  State,  "  that  a  contractor  exercising  the 
chartered  power  of  a  corporation  with  its  assent  must  be 
regarded  in  so  far  as  the  public  and  third  persons  are  con- 
cerned as  the  servant  or  agent  of  the  corporation."    Met 
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West  Side  El.  K.  K.  Co.  v.  Dick,  87  111.  App.  40  (48)  and 
cases  there  cited.  This  is  an  exception  to  the  general 
rule  that  where  work  is  done  by  an  independent  contractor 
the  owner  or  employer  is  not  within  the  doctrine  of  re- 
spondeat superior.  Even  though  the  person  who  causes  the 
injury  is  a  contractor,  he  will  be  regarded  as  the  servant  or 
agent  of  the  corporation  for  whom  he  is  doing  the  work  if 
he  is  exercising  some  chartered  privilege  or  power  of  a  cor- 
poration with  its  assent,  which  he  could  not  have  exercised 
independently  of  its  charter.  North  Chicago  St.  R.  R.  Co. 
v.  Dudgeon,  184  111.  477  (480);  Economic  Fuel  Gas  Co.  v. 
Myers,  168  111.  139  (146).  When  the  lessee  of  a  railroad 
by  contract  permits  a  third  party  to  use  it,  such  lessee 
thereby  becomes  liable  for  the  negligent  acts  of  such  third 
party.  P.  C.  &  St.  L.  Ry.  Co.  v.  Campbell,  86  111.  443,  and 
cases  cited.  There  is  evidence  tending  to  show  that  the 
line  upon  which  the  accident  occurred  was  leased  to  appel- 
lant by  the  receiver  of  the  Chicago  &  Northern  Pacific 
Company.  The  fact  is  not  denied  by  appellant,  and  if  it 
chose  to  remove  out  of  the  State,  and  beyond  appellee's 
reach,  documentary  evidence  it  was  called  on  to  produce,  it 
is  itself  responsible  for  the  admission  of  secondary  evidence 
to  which  it  objects.  We  have  carefully  considered  the 
objections  to  the  rulings  of  the  court  on  the  admission  of 
the  evidence,  relating  to  the  lease,  and  upon  the  whole 
regard  them  as  giving  appellee  all  the  advantage  to  which 
it  was  legitimately  entitled. 

There  is  conflict  to  a  considerable  extent  in  the  testimony. 
But  there  is  evidence  tending  to  show  that  the  bell  was  not 
ringing  as  the  train  approached  the  crossing,  nor  prior  to 
the  accident.  It  is  a  matter  of  dispute  among  the  witnesses 
whether  the  whistle  was  sounded,  and  also  whether  the 
deceased  was  going  north  or  south.  These  were  questions 
of  fact  for  the  jurjr,  and  we  find  no  reason  to  question  their 
finding  in  that  respect.  It  is  supported  by  ample  evidence. 
It  is  doubtless  true  that  the  deceased  might  have  seen  the 
train  approaching,  had  his  attention  been  called  thereto  by 
bell  or  whistle,  or  by  knowledge  or  realization  of  the  fact 
that  he  was  himself  so  near  the  railroad  crossing.     We  can 
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not  say  from  this  evidence  that  the  conduct  of  the  deceased 
was  so  clearly  and  palpably  negligent  that  all  reasonable 
minds  would  so  pronounce  it  without  hesitation  or  dissent, 
and  therefore  the  question  of  negligence  is  one  of  fact  for 
the  jury.  L.  S.  &  M.  S.  Ky.  Co.  v.  Johnson,  135  111.  641. 
The  verdict  must  conclude  us  on  this  point.  T.  H.  &  I.  R. 
R.  v.  Voelker,  129  111.  540  (552-555),  and  cases  cited.  There 
is  evidence  tending  to  show  that  the  crossing  itself  was  in 
bad  order,  and  the  jury  had  a  right  to  consider  that  testi- 
mony. If  the  progress  of  the  deceased  across  the  tracks 
was  impeded  by  holes  and  imperfect  planking,  thus  con- 
tributing to  the  injury,  it  was  proper  that  the  fact  should 
be  shown. 

Complaint  is  made  of  the  modification  of  one  of  appel- 
lant's instructions,  which  modification  contained  a  refer- 
ence to  the  declaration.  But  the  modification  was  only 
explanatory,  and  while  perhaps  unnecessary,  yet  if  open  to 
criticism  in  that  regard,  could  not  have  been  injurious,  in 
view  of  instructions  given.  After  telling  a  jury  that  appel- 
lant was  not  responsible  for  the  vegetation  outside  it's  right 
of  way,  to  say  by  way  of  explanation  that  appellant,  if  liable 
at  all,  could  be  held  responsible  only  for  such  negligent  acts 
as  are  charged  in  the  declaration,  is  a  verj^  different  thing 
from  saying,  as  in  C.  &  H.  S.  St.  R.  R.  Co.  v.  McCarthy, 
66  111.  App.  6G7,  that  the  jury  must  find  for  plaintiff  if  the\r 
believed  he  had  made  out  his  case  as  laid  in  the  declara- 
tion, when  the  latter  contained  counts  upon  which  there 
could  be  no  recover}7,  and  the  jury  were  not  so  informed. 

It  is  urged  that  certain  of  the  instructions  requested  by 
appellant  were  erroneously  refused.  But  it  was  not  incum- 
bent on  appellee  to  prove  that  the  engine  did  not  have  a 
bell,  and  also  that  such  bell  was  not  ringing.  It  was 
enough  to  show  that  it  was  not  ringing.  Nor  do  we  under- 
stand it  to  be  the  law  that  the  mere  fact,  assuming  it  to  be 
a  fact,  that  the  deceased  rode  his  bicycle  on  the  track  with- 
out looking  and  was  injured  in  consequence,  absolutely 
barred  recovery  as  a  matter  of  law.  It  can  not  be  said  that 
such  proof  makes  out  a  case  of  negligence  per  se,  independ- 
ent of  other  circumstances.     The  same  is  true  as  to   the 
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instruction  which  in  effect  would  have  told  the  jury  that 
failure  to  look  in  both  directions  along  the  railroad  as 
deceased  approached  would  prevent  recovery  as  a  mat- 
ter of  law.  This  might  be  so  under  some  circumstances 
doubtless,  but  it  is  by  no  means  true  as  an  absolute  propo- 
sition applicable  to  every  case.  Nor  was  it  error  to  refuse 
to  tell  the  jury  that  it  was  sufficient  if  appellant  either  rang 
the  bell  or  sounded  the  whistle  "  at  the  time  of  the  alleged 
accident."  To  have  done  so  merely  at  the  moment  of  con- 
tact would  not  have  been  helpful  if  such  warning  had  not 
been  given  so  as  to  advise  the  deceased  of  danger  before  it 
was  too  late.  The  last  instruction  refused  would  have  told 
the  jury  in  effect  that  it  was  the  duty  of  the  deceased  to 
have  avoided  the  accident  "  if  possible  on  his  part."  It  was 
his  dutv  to  exercise  ail  ordinarv  care  so  to  do,  but  there  are 
very  few  accidents  which  it  would  not  have  been  possible 
to  prevent  if  they  could  have  been  foreseen. 

It  is  objected  that  the  court  erred  in  refusing  to  submit 
two  interrogatories  to  the  jury.  We  do  not  agree  with 
appellant's  attorneys  that  if  the  jury  had  found  in  answer 
thereto  that  the  deceased  could  have  seen  the  train  ap- 
proaching when  at  a  safe  distance  from  the  crossing,  this 
would  have  been  a  finding  of  ultimate  fact,  entitling  appel- 
lant to  a  judgment  in  its  favor,  notwithstanding  the  verdict. 
See  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  136. 

There  are  some  additional  technical  objections  presented, 
which  we  do  not  deem  it  necessary  to  consider  at  length. 
To  do  so  would  only  be  to  restate  well  known  principles  of 
law.  Finding  no  substantial  error  in  the  record,  the  judg- 
ment of  the  Superior  Court  must  be  affirmed. 


William  T.  Johnson  v.  Otto  E.  Pietsch. 

1.  Contracts—  With  a  Person  to  Testify,  Not  Necessarily  Illegal.— 
A  contract  with  a  person  to  perform  services  of  various  kinds  in  a  con- 
demnation suit,  such  as  investigating  values  of  the  land  to  be  taken, 
and  the  effect  of  such   taking  upon  what  remained,  consulting  with 
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counsel,  examining  plats  of  the  route,  as  well  as  to  testify  in  the  case  as 
witness,  is  not  necessarily  an  illegal  contract  or  one  tending  to  corrupt 
practices. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  April  16, 
1901. 

George  Hunt,  attorney  for  appellant. 

Frank  Crozier,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  was  a  suit  to  recover  a  balance  claimed  under  an 
express  agreement  by  appellant  to  pay  appellee  $500  for 
services  as  an  expert  in  a  proceeding  to  condemn  certain 
real  estate  belonging  to  appellant.  The  declaration  con- 
sisted of  the  common  counts  only. 

The  defense  was  on  the  theory  that  the  account,  claimed 
to  be  an  account  stated,  grew  out  of  an  illegal  contract, 
viz.,  an  agreement  to  pay  for  appellee's  services  as  an  expert 
witness,  a  sum  proportioned  to  the  amount  that  might  be 
recovered  in  the  condemnation  proceedings. 

We  would  have  no  hesitation  in  condemning  a  contract 
of  the  kind  claimed  by  appellant  to  have  been  made,  as  con- 
trary to  public  policy  and  void  as  tending  to  corrupt  the 
administration  of  justice.  Goodrich  v.  Tenney,  144  111. 
422;  Gillett  v.  Logan  County,  67  111.  256. 

The  fair  inference  from  all  the  evidence  is  that  the  con- 
demnation proceedings  affected  a  large  number  of  lots 
owned  by  the  appellant,  some  portions  of  which  were  actu- 
ally taken  for  the  improvement  or  public  use,  and  the  bal- 
ance of  which  were  damaged  by  the  taking  of  the  other  part. 

Appellee  was  engaged  to  perform  services  of  various 
kinds  in  the  condemnation  suit,  such  as  an  investigation  of 
values  of  the  part  of  the  land  taken  and  the  effect  of  such 
taking  upon  what  remained,  consulting  with  counsel  for 
appellant,  examining  plats  of  the  route  of  the  road,  etc.,  as 
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well  as  to  testify  in  the  case.  He  was  not,  however,  called 
as  a  witness,  although  he  attended  the  trial,  lasting  several 
davs. 

We  do  not  think  such  services  were  necessarily  illegal  or 
tending  to  corrupt  practices.  They  are  such  as  every  prop- 
erty owner  needs  in  order  to  secure  a  just  appraisement  of 
his  land  by  a  jury.  A  contract  of  that  kind  will  be  pre- 
sumed to  be  legal  until  the  contrary  appears.  Evidence  as 
to  what  the  agreement  was,  was  passed  upon  by  the  trial 
judge,  who,  upon  conflicting  testimony,  found  that  it  was 
to  pay  the  specific  amount  claimed,  and  not  to  pay  a  sum 
dependent  on  the  amount  to  be  recovered.  We  ought  not 
to  disturb  the  finding  in  that  respect. 

It  was  for  the  trial  judge  to  say  upon  which  side  the  pre- 
ponderance of  evidence  and  credibility  of  witnesses  lay. 
He  was  manifestly  in  a  far  better  position  than  we  are  to 
determine  those  facts. 

We  have  examined  the  propositions  of  law  that  were  sub- 
mitted to  be  held  by  the  trial  judge,  and  refused  by  him, 
and  need  only  say  that  we  discover  no  error  committed  in 
that  respect.  If  there  was  an  original  agreement  to  pay 
the  particular  sum  claimed,  it  was  necessary,  in  order  to 
invalidate  such  agreement,  to  show  the  appellee's  consent 
to  a  sliding  scale  reduction  of  that  amount — which  was  not 
done,  although  attempted. 

We  do  not  think  any  substantial  .error  was  committed 
and  the  judgment  should  be  affirmed. 


Adolph  Arnold  et  al.  y.  Albert  Pfaff. 

1.  Trial*— Improper  Conduct  of  Counsel.— Questions  by  counsel  for 
the  plaintiff  upon  cross-examination  of  a  defendant,  apparently  for  the 
purpose  of  showing  that  some  of  the  defendants  were  wealthy,  are 
clearly  improper;  but  where  there  is  no  reason  to  believe  that  the  ver- 
dict was  in  any  way  influenced  by  such  questions  they  are  not  reversible 
error. 
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Assnmpsit,  for  money  on  deposit.  Appeal  from  the  Circuit  Court 
of  Cook  County:  the  Hon.  Edward  F.  Dunne,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  April  16,  1901. 

Eschenburg  &  Whitfield  and  Samson  &  Wilcox,  attor- 
neys for  appellants. 

H.  M.  Cobcrn,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  sued  appellants  together  with  Arthur  J.  Howe 
and  Gustave  A.  Bodenschatz,  who  in  1893  became  copart- 
ners in  a  banking  business  under  the  firm  name  of  Arnold 
Bros.,  Baker  &  Company,  to  recover  money  deposited  in 
said  bank.  The  firm  dissolved  November  4,  1895,  appellee 
being  then  a  depositor,  and  appellants  sold  out  their  interest 
in  the  business  to  said  Howe  and  Bodenschatz.  The  latter 
continued  the  business  until  August  24,  1896,  when  they 
made  an  assignment  for  the  benefit  of  creditors.  At  the 
time  of  the  dissolution  of  the  original  partnership,  appellee 
had  on  deposit  with  said  firm  the  sum  of  $500,  upon  which 
some  interest  was  then  due  him  in  addition  to  the  principal 
sum.  He  subsequently  deposited  $400  more.  He  obtained 
a  verdict  for  the  full  amount  with  interest  against  all  the 
defendants,  and  judgment  followed,  from  which  this  appeal 
comes. 

It  is  urged  that  the  Circuit  Court  erred,  first,  in  overruling 
a  motion  by  appellants  to  strike  the  cause  from  the  regular 
trial  calendar.  The  ground  of  the  motion,  as  appears  from 
affidavits  preserved  in  a  bill  of  exceptions,  was  that  the  case 
had  been  placed  on  a  short  cause  calendar,  and  the  trial 
begun;  but  having  continued  an  hour,  the  appellants  moved 
to  strike  the  cause  from  the  short  cause  calendar,  which  was 
done.  It  is  now  urged  that  the  cause  had  never  been  re- 
placed on  the  regular  trial  calendar  in  the  manner  required 
by  the  statute,  viz.,  u  upon  notice  to  the  defendant,  his  agent 
or  attorney."  (R.  S.,  Chap.  110,  Sec.  99.)  It  appears,  how- 
ever, from  another  affidavit,  that  the  cause  was  thereafter 
called  for  trial  on  the  regular  trial  calendar,  in  June,  1899, 
when  appellants'  attorneys  moved  to  strike  it  from  such 
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calendar,  which  motion  was  disposed  of  by  the  courts  con- 
tinuing the  cause  over  vacation,  at  the  same  time  stating  to 
appellants'  attorneys  that  it  would  be  placed  on  the  regular 
trial  calendar  for  the  September  term  following,  which 
was  done,  and  the  cause  tried  in  due  course  when  reached 
thereon.  The  statute  was  thus  complied  with,  when  the 
case  was  placed,  by  order  of  the  court,  upon  the  September 
calendar,  with  notice  to  defendants'  attorneys.  Appellants 
were  present  with  their  counsel  at  the  trial  and  presented 
their  defense. 

It  is  next  urged  that  the  trial  court  ruled  out  evi- 
dence sought  to  be  introduced  to  show  that  the  dissolu- 
tion of  the  original  firm  in  November,  1895,  became  a 
matter  of  common  notoriety.  The  question  to  which  the 
objection  was  sustained,  was,  we  think,  objectionable  in 
calling  only  for  the  conclusion  of  the  witness  on  that  point. 
It  was  rightly  ruled  out.  The  same  evidence  was,  however, 
subsequently  introduced  in  the  testimony  of  one  of  appel- 
lants, as  appears  from  the  abstract.  There  were  certain 
questions  put  upon  cross-examination,  apparently  to  show 
that  some  of  the  appellants  were  wealthy,  objections  to 
which  were  overruled.  We  should  not  hesitate  to  reverse 
for  such  cause,  if  it  appeared  in  any  way  that  appellants 
had  been  prejudiced  by  such  cross-examination.  It  was, 
we  think,  clearly  improper,  whether  on  direct  or  cross- 
examination,  and  had  no  bearing  on  the  main  issue.  That 
issue  was  whether  appellee  had  any  notice  or  knowledge  of 
the  change  in  the  copartnership,  and  whether  he  continued 
his  business  with  the  remaining  partners  in  the  belief  that 
his  money  was  on  deposit  with  the  original  firm.  Upon 
this  issue  there  was  sufficient  testimony  to  justify  the  ver- 
dict, and  we  find  no  reason  to  believe  that  it  was  in  anv 
way  influenced  by  the  folly  of  appellee's  counsel  in  drag- 
ging in  these  immaterial  matters,  and  thus  endangering  their 
client's  judgment.  Upon  careful  consideration  we  have 
concluded  that  in  the  present  case  it  is  not  reversible  error. 
The  questions  of  liability  arising  on  this  appeal  have  been 
substantially  settled  in  the  cases  Arnold  v.  Hart,  176  111. 
442,  and  Arnold  v.  Pucher,  83  111.  App.  1S2. 
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It  is  urged,  lastly,  that  the  verdict  is  too  large,  and  that 
there  was  a  mistake  made  in  computing  interest.  A  wit- 
ness for  appellee  testified  to  the  computation  of  interest, 
and  stated  the  basis  upon  which  such  computation  had 
been  made.  No  testimony  was  introduced,  so  far  as  the 
abstract  shows,  to  contradict  or  impugn  that  computation 
or  its  method.  It  may  or  may  not  be  correct.  The  jury 
found  that  it  was,  upon  undisputed  testimony.  There  is, 
we  think,  sufficient  evidence  of  unreasonable  and  vexatious 
delay  in  payment  to  justify  inclusion  of  interest  in  the 
judgment,  and  it  must  be  affirmed. 


Henry  D.  Laughlin  v.  George  C.  Holmes. 

1.  Trials— Findings  of  the  Trial  Judge.—  In  a  case  of  conflicting 
evidence,  and  correct  propositions  of  law  being  held,  the  finding  of  the 
trial  judge  is  of  much  the  same  effect  upon  a  reviewing  court  as  the 
verdict  of  a  jury  under  proper  instructions. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  \V.  Clifford,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1000.  Affirmed.  Opinion  filed 
April  10,  1901. 

John  P.  Ahrens,  attorney  for  appellant. 
Eemy  &  Mann,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  suit  was  begun  before  a  justice  of  the  peace  and 
appealed  to  the  Circuit  Court,  to  recover  a  sum  agreed  to 
be  paid  upon  the  delivery  of  a  transcript  of  a  stenogra- 
pher's notes  of  evidence  taken  in  a  judicial  proceeding. 

The  sole  question  was  one  of  fact  as  to  whether  a  deliv- 
ery, in  the  legal  sense,  was  made  of  the  transcript  at  the 
time  and  place  agreed  upon.  On  that  question  the  appellant 
and  the  clerk  of  appellee  testilied  in  direct  opposition — the 
appellant  testifying  that  he  was  refused  permission  to  take 
and  look  at  the  transcript  before  paying  the  money,  and 
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the  clerk  testifying  to  the  exact  contrary,  and  denying  that 
appellant  requested  it. 

The  case  was  tried  by  the  court  without  a  jury,  and  the 
court,  at  the  request  of  appellant,  held  the  following  prop- 
osition of  law : 

"  If  the  transcript  in  question  was  ordered  by  Laughlin, 
subject  to  the  condition  that  it  should  be  delivered  to  him 
at  a  place  and  by  a  time  named,  and  plaintiff  accepted  the 
order  subject  to  such  condition,  but  failed  to  deliver  it  at 
the  place  and  by  the  time  fixed,  he  is  not  entitled  to 
recover." 

Such  proposition  was  manifestly  as  favorable  for  the 
appellant  as  he  could  ask.  Nevertheless,  the  court  found 
the  fact  against  the  appellant,  and  gave  judgment  in  favor 
of  the  appellee. 

In  such  a  case  of  conflicting  evidence,  and  correct  propo- 
sitions of  law  being  held,  the  finding  by  the  trial  judge  is  of 
much  the  same  effect  upon  a  reviewing  court  as  the  verdict 
of  a  jury  under  proper  instructions.  Bour  v.  Chicago  & 
W.  Coal  Co.,  87  111.  App.  592. 

There  was  no  material  error  committed  by  the  trial 
judge  in  the  modification  of  the  only  other  proposition  of 
law  that  appellant  submitted  to  be  held.  The  modification 
was  favorable  to  appellant  rather  than  otherwise. 

No  error  appearing,  the  judgment  must  be  affirmed. 


Paul  Herman  v.  North  Chicago  St,  R.  R,  Co, 

1.  Presumptions— Where  the  Bill  of  Exceptions  Does  Not  Shoie  that 
it  Contain*  All  the  Evidence.  —Where  the  bill  of  exceptions  does  not 
show  that  it  contains  all  the  evidence  introduced  on  the  trial,  it  will  be 
presumed  that  there  was  before  the  trial  court  all  the  evidence  necessary 
to  justify  the  judgment  rendered. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900, 
Affirmed.    Opinion  filed  April  16, 1901. 

Vol.  XCIV  30 
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John  M.  Hess,  attorney  for  appellant. 

John  A.  Ross  and  Louis  Boisot,  Jr.,  attorneys  for  appel- 
lee; W.  W.  Gurlky,  of  counsel. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

The  only  questions  presented  by  counsel  for  appellant 
must  be  determined  upon  a  consideration  of  the  testimony 
in  the  case.  But  the  bill  of  exceptions  does  not  show  that 
it  contains  all  the  testimony  introduced  on  the  trial,  and  it 
must  therefore  be  presumed  that  there  was  before  the  trial 
court  all  the  evidence  necessary  to  justify  the  judgment 
rendered.  C,  B.  &  Q.  E.  E.  Co.  v.  People,"  139  Hi.  536;  C. 
&  M.  Ey.  Co.  v.  Cope,  36  111.  A  pp.  97;  Lindgren  v.  Swartz, 
49  111.  App.  488.  The  judgment  of  the  Superior  Court  is 
affirmed. 
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i^?28  ™(     Chicago  North  Shore  St.  Ry.  Co.  v.  Honors  A.  Payne. 

1.  Limitations— Amendments  to  the  Declaration— What  Does  Not 
Make  a  New  Cause  of  Action, — A  change  in  the  declaration  which 
merely  goes  to  the  measure  of  damages  will  not  make  the  cause  of 
action  declared  on  a  new  one;  it  is  the  wrongful  act  of  the  defendant 
which  causes  the  grievance  for  which  the  law  gives  a  remedy,  that  con- 
stitutes the  cause  of  action. 

2.  Electric  Light  Plants— Injuries  by— Permanent  Damages-^ 
One  Recovery. — An  action  for  damages  resulting  from  the  operation  of 
an  electric  light  plant  in  close  proximity  to  a  dwelling-house  is  main- 
tainable, and  if  the  injury  proved  is  of  a  permanent  character  one 
recovery  can  be  had  for  all  damages,  past,  present  and  future. 

Trespass  on  the  Case. — Damages  from  the  operation  of  an  electric 
light  plant.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
April  16,  1901. 

Graham  H.  Harris,  attorney  for  appellant;  "W.W.Gurley 
and  John  A.  Rose,  of  counsel. 

Julius  &  Lessing  Rosenthal  and  James  Jay  Sheridan, 
attorneys  for  appellee;  Lessing  Rosenthal,  of  oounseL 
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Mb.  Pbebidino  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Appellee  was  the  owner  of  a  dwelling-house  situated  on 
the  east  side  of  Evanston  avenue,  between  Ardmore  and 
Thorndaie  streets,  in  Chicago,  and  brought  her  action  on 
the  case  against  the  appellant  to  recover  damages  for  the 
injury  sustained  by  her  through  the  erection  and  operation 
by  appellant  of  an  electric  power-house  for  the  operation  of 
its  line  of  road,  on  premises  next  adjoining  appellee's 
dwelling-house.  Appellee's  house  was  erected  in  1890,  and 
appellant's'  power-house  was  built  and  put  in  operation  in 
1893.     The  suit  was  begun  in  1894. 

It  does  not  seem  to  be  contended  that  the  verdict  of 
$2,000,  upon  which  judgment  was  entered,  was  excessive, 
if  any  judgment  could  be  properly  recovered  under  the 
declaration,  nor  that  the  matters  charged  in  the  declaration 
as  constituting  the  injury  to  appellee's  premises,  were  not 
sustained  by  the  evidence  except  in  so  far  as  evidence  tend- 
ing to  show  permanent  depreciation  of  appellee's  premises 
was  erroneously  admitted. 

Appellant's  first  contention  is  that  the  court  erroneously 
sustained  a  demurrer  to  appellant's  plea  of  the  statute  of 
limitations  to  appellee's  additional  count. 

The  object  of  the  additional  count  was,  as  plainly  appears, 
not  to  state  a  new  cause  of  action,  but  to  restate  the  same 
cause  of  action  and  add  apt  words  making  the  count  clearly 
apply  to  and  authorize  the  recovery  of  damages  for  perma- 
nent injury  and  depreciation  as  well  as  for  past  and  present. 

If,  as  said  by  counsel,  the  original  count  were  framed  so 
that  only  past  and  present  depreciation  and  damage  was 
recoverable  under  it,  as  for  a  temporary  nuisance,  the  mere 
adding  of  another  count  applicable  to  all  damages,  past, 
present  and  future,  did  not  in  any  respect  change  the  cause 
of  action. 

A  change  in  the  declaration  that  merely  goes  to  the 
measure  of  damages  would  not  make  the  cause  of  action  a 
different  one.  In  cases  of  this  character,  it  is  the  act  or 
wrong  of  the  defendant  which  causes  the  grievance  for 
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which  the  law  gives  a  remedy,  that  constitutes  the  cause  of 
action.  This  act  or  wrong  was  stated  in  substantially  the 
same  language  in  both  counts,  and  we  have  no  hesitation 
in  holding  that  the  additional  count  did  not  state  a  new 
cause  of  action.  Therefore,  the  cause  of  action  stated  in 
that  count  was  not  subject  to  the  bar  of  the  statute  of  lim- 
itations. The  law  is  settled  beyond  controversy  that  in 
cases  of  this  kind  there  can  be  but  one  recovery  for  perma- 
nent injuries.  See  cases  in  Hyde  Park  Light  Co.  v.  Porter, 
64111.  App.  152. 

The  next  contention  is  that  error  was  committed  in  per- 
mitting evidence  to  be  heard  showing,  or  tending  to  show, 
a  permanent  depreciation  in  the  value  of  appellee's  property 
because  of  the  acts  done  by  the  appellant.  We  need  not  pause 
to  consider  whether  such  evidence  was,  or  not,  admissible 
under  the  original  count.  It  was  clearly  admissible  under 
the  additional  count,  and  having  determined  that  that 
count  was  properly  filed  we  need  not  discuss  the  effect  of 
the  evidence  as  to, the  original  count. 

The  point  that  there  was  error  in  the  refusal  of  an  in- 
struction offered  on  behalf  of  appellant,  presents  the  same 
question,  in  another  form,  that  has  been  already  considered 
adversely  to  appellant. 

At  the  trial,  certain  special  interrogatories  for  findings 
of  fact  by  the  jury  were  submitted  in  behalf  of  appel- 
lant, and  error  by  the  court  in  respect  of  several  of  them  is 
argued. 

The  first  interrogatory  and  the  answer  of  the  jury  thereto, 
are  as  follows : 

"  Int.  Had  the  plaintiff  been  damaged  at  the  time  of 
the  commencement  of  this  suit  by  the  operation  of  the 
defendant's  power-house,  and  if  so,  in  what  respect  and  in 
what  amount?" 

"Ans.  We,  the  jury,  find  that  the  plaintiff  has  been 
damaged  by  the  operation  of  the  defendant's  power-house, 
on  account  of  the  depreciation  in  value  of  property  and 
discomfort  and  annoyance  of  plaintiff  caused  by  operation 
of  the  defendant's  power-house,  to  the  amount  of  two  thou- 
sand (82,000)  dollars." 

Appellant  complains  that  the  jury  in  their  answer  allowed 
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double  damages  for  the  alleged  injury;  first,  for  deprecia- 
tion in  the  value  of  the  property,  and  second,  for  annoy- 
ance to  appellee. 

Under  the  pleadings,  as  they  were  at  the  time  of  trial, 
the  inquiry  was  as  to  the  entire  damage,  both  present  and 
future,  suffered  by  appellee;  and  we  think  it  is  a  sufficient 
answer  to  the  complaint,  that  appellant  had  "no  right 
under  the  guise  of  submitting  questions  of  fact  to  be  found 
specially  by  the  jury,  to  require  them  to  give  their  views 
upon  each  item  of  evidence,  and  thus  practically  subject 
them  to  a  cross-examination  as  to  the  entire  case;  *  *  * 
such  practice  finds  no  warrant  in  our  statute."  Chicago 
and  Northwestern  Ry.  Co.  v.  Dunleavy,  129  111.  132. 

The  special  interrogatories,  numbered  2,  3,  4  and  5, 
respectively,  were  modified  by  the  court,  and  so  modified 
were  given.  They,  as  originally  prepared,  presented  ques- 
tions as  to  whether  there  was  a  defective  construction  of 
the  power-house  and  its  machinery,  and  whether  the  dam- 
age claimed  was  due  to  a  careless  operation  thereof.  More 
than  one  answer  might  be  made  to  the  complaint  urged 
against  the  modifications  made  by  the  court,  but  we  think 
a  sufficient  one  is  found  in  the  fact  that  neither  count  of 
the  declaration  proceeds  on  the  theory  of  the  defective  con- 
struction or  careless  operation  of  the  power-house  or  its 
machinery.  Nor  was  there  any  evidence  introduced  or 
offered  in  the  case,  tending  to  show  any  defect  in  construc- 
tion or  negligence  in  the  operation  of  the  power-house. 

It  was  the  operation  of  the  plant  in  a  proper  manner — 
not  carelessly  or  negligently — that  caused  the  injury  appel- 
lee complained  of.  And  in  her  suit  she  was  entitled  to 
recover  whatever  her  damages  were  fairly  proven  to  be — 
in  the  future  as  well  as  in  the  past  or  present. 

The  Supreme  Court  has  laid  down  the  rule,  plainly,  in 
Hyde  Park  Light  Co.  v.  Porter,  167  111.  276,  and  in  that 
case,  and  in  same  case  in  64  111.  App.  152,  all  the  authori- 
ties are  cited  that  need  to  be  referred  to. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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John  McKechney  et  al.  v.  Mary  Redmond,  Adm'x,  etc. 

1.  Parent  and  Child— Pecuniary  Loss  Presumed  from  Death.— 
Where  the  relation  of  parent  and  child  exists  the  law  presumes  a  pecun- 
iary loss  from  the  fact  of  death  of  the  child. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Affirmed.    Opinion  filed  April  16, 1901. 

Condee  &  Perce,  attorneys  for  appellants. 

Kiokham  Scanlan,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
Appellee  brought  suit  to  recover  damages  for  the  death 
of  her  son,  William  Redmond,  alleged  to  have  been  caused 
by  the  negligence  of  appellants.  The  case  was  submitted  to 
the  court,  a  jury  being  waived.  There  was  a  finding  and 
judgment  in  favor  of  appellee  from  which  this  appeal  is 
taken.  There  appears  to  be  no  dispute  as  to  the  liability  of 
appellants,  and  the  only  objections  argued  are  to  the  finding 
that  deceased  contributed  to  the  support  of  appellee  as  next 
of  kin,  and  the  refusal  of  the  trial  court  to  hold  certain 
propositions  as  the  law  of  the  case. 

There  is  testimony  to  the  effect  that  for  the  five  months 
next  preceding  his  death,  during  which  time  he  was  work- 
ing for  appellants,  the  wages  of  the  deceased  had  been 
almost  entirely  absorbed  in  payment  of  board  and  bar  bills. 
It  is  argued  therefore  that  it  must  be  assumed  that  plaint- 
iff, as  next  of  kin,  would  have  received  nothing  more  in  the 
future  from  her  deceased  son  than  she  had  received  from 
him  while  he  was  in  appellants'  employ  in  the  tunnel  where 
he  was  killed;  and  that  she  is  not  therefore  entitled  to 
recover,  because  the  next  of  kin  can  only  recover  for  the 
death  of  the  deceased  the  actual  damages  sustained,  the  sole 
measure  of  which  is  the  pecuniary  loss.  Street  R.  R.  Co. 
v.  Brodie,  156  111.  317.    There  is,  however,  evidence  tending 
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to  show  that  the  deceased  had  for  years  before  contributed 
a  large  part  of  his  earnings  for  his  mother's  benefit  and  sup- 
port, and  there  is  no  ground  in  law  or  fact  for  assuming 
that  he  would  not  have  continued  so  to  do,  as  declining 
years  should  make  his  mother  more  dependent  upon  him. 
Upon  the  question  of  fact  the  finding  in  favor  of  appellee 
is  justified  by  the  evidence.  Where  the  relation  of  husband 
and  wife  or  parent  and  child  exists,  the  law  presumes  pecun- 
iary loss  from  the  fact  of  death.  Street  R.  E.  Co.  v.  Brodie, 
supra,  p.  321,  and  cases  there  cited. 

We  find  no  error  in  the  refusal  of  the  trial  court  to  hold 
as  the  law  of  the  case  the  propositions,  rejection  of  which  is 
complained  of.  These  propositions  ignore  for  the  most 
part  the  princfple  above  referred  to,  that  the  law  presumes 
pecuniary  loss  where,  as  in  this  case,  the  relation  of  parent 
and  child  existed.  It  may  be  that  one  of  them  is  not  open 
to  serious  objection,  but  its  acceptance  could  not  have 
cjianged  the  finding  and  judgment,  which  are  fully  as  favor- 
able to  appellants  as  they  are  entitled. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Clinton  B.  Wiser  v.  Springside  Coal  Mining  Go. 

1.  Contracts — With  Agents,  Suits  with  the  Principal — Defenses.— 
Where  a  third  person,  who  has  entered  into  a  contract  with  an  agent  in 
ignorance  of  the  fact  that  he  was  not  the  real  principal  as  he  assumed 
to  be,  is  sued  upon  the  contract  by  the  real  principal,  he  may  avail  him- 
self, as  against  such  principal,  of  every  defense  which  existed  in  his 
favor  against  the  agent  at  the  time  the  principal  first  interposed  and 
demanded  performance  of  the  contract  to  himself. 

Assumpsit,  for  merchandise  sold,  etc.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Reversed  and 
remanded.    Opinion  filed  April  16,  1901. 

Kretzinobr,  Gallagher  &  Eoonet,  attorneys  for  appel- 
lant. 
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George  Hunt  and  J.  C.  Essick,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

One  Braggins  had  been  in  the  coal  business  for  some 
years  in  the  city  of  Chicago,  and  until  the  end  of  June  or 
the  first  of  July,  1895,  he  did  his  business  under  the  guise 
of  the  corporate  name  of  "The  Standard 'Coal  and  Coke 
Company,"  of  which  he  purported  to  be  president.  It  was 
in  evidence  that  nobody  except  Braggins  owned  any  of  the 
stock  of  that  corporation,  except  enough  to  comply  with 
the  corporation  statute.  In  the  expressive  language  of  a 
witness,  "  the  whole  thing  was  Mr.  Braggins." 

Some  time  in  September,  1895,  and  prior  to  September 
11th,  Braggins  solicited  appellant  to  buy  of  him  appellant's 
supply  of  coal  for  the  winter  at  a  stated  price  per  ton  deliv- 
ered at  appellant's  house.  Braggins  was  owing  appellant, 
at  the  time,  an  unpaid  balance  of  purchase  price  for  a  house 
and  lot,  and  it  was  agreed  between  Braggins  and  appellant 
that  the  latter  should,  in  payment  for  the  coal,  assume  to 
pay  some  arrears  owing  by  Braggins  for  insurance  premi- 
ums and  taxes  on  the  property,  and  credit  Braggins  on  his 
debt  for  the  house  and  lot,  with  the  remainder  of  the  price 
for  coal.  The  proper  book  entries  were  accordingly  made. 
At  the  same  time  the  coal  was  so  bought,  Braggins  handed 
to  appellant  his  business  card,  and  on  the  back  thereof 
made  a  memorandum  concerning  the  transaction.  The  face 
of  the  card,  and  the  indorsement  made  by  appellant,  read  as 
follows  : 

<iWm,  Braggins,  Pres.         R.  W.  Campbell,  Sec.  and  Treas. 

Standard  Coal  and  Coke  Company. 

Mine  agents  and  shippers  of  coal  and  coke. 

102  Adams  Express  Bldg.,  183-185  Dearborn  street. 

Telephone,  Main  3424." 

(Indorsement.) 

"  Bought  of  Wra.  Braggins  44  tons  of  coal,  delivered  at 
my  house  at  $4.85  per  ton,  same  to  be  credited   on  house, 
amounting  to  $213.40.     I  to  advance  money  to  pay  insui 
ance  and  taxes  out  of  same." 
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It  seems  to  be  pretty  clearly  established  by  the  evidence 
that  at  the  time  of  this  transaction  Braggins  was  no  longer 
in  business  for  himself  or  the  Standard  Coal  and  Coke  Com- 
pany, but  was  employed  as  agent  in  the  selling  of  coal  for 
the  appellee.  But  the  appellant  was  in  entire  ignorance  of 
such  fact,  and  believed  Braggins  was  acting  for  himself,  as 
theretofore.  About  a  year  before  this  transaction  appel- 
lant had  bought  his  supply  of  coal  for  the  ensuing  winter 
of  Braggins,  under  substantially  the  same  circumstances, 
and  no  questions  had  arisen  because  of  that  transaction. 

About  the  time  of  that  previous  year's  transaction,  appel- 
lant investigated  and  ascertained  that  Braggins  and  the 
Standard  Coal  and  Coke  Company  were  substantially  the 
same  as  Braggins  individually,  and  nothing  had  occurred 
after  that  time  to  put  appellant  on  inquiry  as  to  any  change 
in  his  business  relations. 

The  coal  in  question  appears  to  have  been  delivered  on 
September  11,  1895,  but  appellant  did  not  know  or  have 
reason  to  know,  until  after  its  delivery,  that  appellee 
claimed  to  be  entitled  to  receive  pay  for  it,  or  even  that  it 
was  delivered  by  appellee.  The  opening  proposition  in 
appellee's  brief  is : 

"  If  there  was  anything  in  the  circumstance  attending 
the  sale  and  purchase  of  the  coal  in  question,  which  was 
sufficient  to  put  appellant  upon  inquiry  as  to  the  capacity 
in  which  Braggins  was  acting,  then  it  was  his  duty  to 
inquire  and  ascertain,  if  practicable,  what  Braggins'  true 
situation  was.  We  contend  that  sufficient  facts  were  within 
the  knowledge  of  appellant  to  impose  upon  him  the  duty  of 
such  inquiry,  taking  his  own  statement  of  the  case." 

We  may  agree  with  the  first  paragraph  of  the  proposi- 
tion, as  to  the,  law,  but  we  can  not  assent  to  the  contention 
as  to  the  facts.  It  is  said,  in  support  of  that  contention, 
that  because  Braggins  produced,  at  the  time  of  the  transac- 
tion, the  card  of  the  Standard  Coal  and  Coke  Company, 
above  quoted,  it  was  notice  to  appellant  that  the  Standard 
Company,  of  which  Braggins  was  president,  was  merely  an 
agent  of  the  mine  owners,  and  it  became  appellant's  duty 
to  inquire  into  the  extent  of  the  company's  and  of  Brag- 
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gins'  authority.  Conceding  that  the  printed  matter  on  the 
card  constituted  enough  to  put  appellant  on  inquiry,  we 
must  also  consider  such  notice  in  connection  with  the  fur- 
ther fact  that  appellant  had  already  investigated  and  ascer- 
tained that  the  corporation  was  nothing  but  a  cloak  under 
which  Braggins  did  business  for  himself;  and  the  further 
fact  that  appellant  had  previously  done  business  with  Brag- 
gins,  in  a  similar  transaction,  without  Braggins9  authority 
to  collect  for  coal  sold  by  him  being  in  any  manner  ques- 
tioned. Surely  there  was  nothing  on  the  card  that  would 
require  appellant  to  inquire  of  every  coal  owner  doing  busi- 
ness in  Chicago,  and  especially  of  the  appellee,  as  to  the 
extent  of  Braggins'  authority. 

The  circumstance  that  at  the  time  the  coal  was  delivered 
by  the  appellee  through  another  corporation,  the  teamster's 
delivery  tickets  left  at  appellant's  house  showed  the  coal 
was  delivered  by  some  one  other  than  Braggins  or  the  Stan- 
dard Coal  Company,  was  not  notice  of  anything  that  would 
bind  appellant,  in  the  absence  of  evidence  that  he  ever  saw 
the  tickets  until  after  the  coal  was  fullv  delivered. 

The^  proof  in  the  case  is  overwhelming  that  appellant 
did  not  mean  to  deal  with  appellee,  but  did  mean  to  deal 
with  Braggins  individually,  and  had  no  knowledge  or  reason 
for  knowledge  that  Braggins  was  acting  for  the  appellee 
until  after  the  transaction  had  ended. 

Every  man  has  a  right  to  determine  for  himself  what 
party  he  will  deal  with;  and  if  he  has  expressly  dealt  with 
the  agent  to  the  exclusion  of  the  principal,  without  knowl- 
edge or  reason  to  know  of  the  rights  of  the  principal,  he 
can  not  be  made  liable  to  the  principal.  Mechem  on 
Agency,  Sec.  771. 

"Where  a  third  person  who  has  entered  into  a  contract 
with  the  agent  in  ignorance  of  the  fact  that  he  was  not  the 
real  principal  as  he  assumed  to  be,  is  sued  upon  the  contract 
by  the  principal,  he  may  avail  himself,  as  against  the  prin- 
cipal, of  every  defense,  whether  it  be  by  common  law  or 
statute,  which  existed  in  his  favor  against  the  agent  at  the 
time  the  principal  first  interposed  and  demanded  perform- 
ance to  himself."    Mechem  on  Agency,  Sees.  773  and  774-5. 
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There  was  here  one  party,  besides  Braggins,  and  only 
one,  the  appellee,  who  had  the  means  within  its  power  to 
protect  appellant  by  giving  notice  to  appellant  of  the  trans- 
action of  which  appellee  claimed  the  benefit,  but  it  was  not 
done  until  after  the  coal  was  delivered.  It  would  be  mani- 
festly unjust  to  strain  the  law  by  holding  that  under  such 
circumstances  appellant  is  liable. 

The  case  was  tried  by  the  court  without  a  jury,  a;nd  so 
many  propositions  of  law  to  be  held  by  the  court  were  sub- 
mitted as  to  make  it  impracticable  to  quote  them.  We 
think  the  action  of  the  court  with  respect  of  some  of  them 
was  under  a  mistaken  apprehension  of  the  law.  Notably, 
in  the  cases  of  holding  the  fourth,  fifth,  sixth  and  seventh 
offered  by  appellee.  The  fourth,  fifth  and  sixth  did  not 
contain  all  the  required  elements  to  constitute  a  correct 
proposition  of  law  as  applied  to  the  proved  facts,  and  one 
or  more  of  them  assumed  the  existence  of  relations  between 
the  parties  that  were  at  least  in  dispute.  The  seventh  was 
clearly  bad  because  it  assumes  that  the  card  (not  the  one 
quoted  above)  a  part  of  which  is  quoted  in  the  proposition, 
was  presented  by  Braggins  at  the  time  the  coal  was  bought; 
whereas,  according  to  all  the  evidence,  that  card  was  not 
presented  to  appellant  until  brought  to  him  pinned  to  a 
letter  from  Braggins  "  a  few  days  after  the  coal  was  deliv- 
ered." 

We  think  the  modifications  made  by  the  court  to  several 
of  the  propositions  of  law  submitted  by  the  appellant  were 
proper,  and  that  those  refused  to  be  held  were  properly  so 
done. 

But  for  the  errors  referred  to  in  the  fourth,  fifth,  sixth 
and  seventh  propositions  held  for  the  appellee,  the  judg- 
ment will  have  to  be  reversed. 

Reversed  and  remanded. 
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Strickland  Wine  Go.  and  Andrew  J.  Park  v.  Minnie  Hayes. 

1.  Practice — Causes  on  the  Short  Cause  Calendar — Discretion.— 
When  the  trial  of  a  cause  on  the  short  cause  calendar  occupies  more 
than  an  hour,  to  which  such  cases  are  entitled,  it  is  within  the  discretion 
ot  the  court  to  stop  the  trial  or  allow  it  to  proceed. 

2.  Same—  Correction  of  Verdicts. — Where  a  verdict  returned  into 
court  is  not  in  the  form  as  intended  by  the  jury,  the  court  may  upon  its 
own  motion  direct  the  jury  to  again  retire  for  the  purpose  of  correct- 
ing the  same  so  as  to  properly  give  expression  to  their  intention. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Axel  ChytraUS,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  April  16,  1901. 

Stirlen  &  Dickson,  attorneys  for  appellants. 
Lowden,  Estabrook  &  Davis,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  recovered  judgment  on  a  promissory  note  made 
by  appellants,  and  from  that  judgment  this  appeal  is  taken. 

There  is  testimony  tending  to  show  that  the  note  in  ques- 
tion is  one  of  two  notes  which  were  delivered  to  the  payee, 
Park,  one  of  the  appellants,  and  by  him  indorsed  and  deliv- 
ered to  one  R.  R.  Bemis.  The  latter  gave  the  note  in  ques- 
tion to  appellee,  who  was  proprietor  of  a  hotel  or  boarding 
house,  as  security  for  a  board  bill.  Appellants'  defense  is 
that  the  said  note  was  executed  by  its  president  without 
authority  of  the  directors  and  in  violation  of  a  resolution 
of  the  board  requiring  notes  to  be  signed  by  the  secretary 
as  well  as  the  president;  that  the  note  was  delivered  to 
Parks,  the  payee,  with  the  understanding  that  said  payee 
should  "  take  care  of  the  paper  "  when  due;  that  Parks  gave 
the  note  to  said  Bemis  to  negotiate  and  return  the  money 
less  his  com  nission  of  five  per  cent;  that  Bemis  disposed  of 
the  note  to  appellee  and  absconded. 

The  first  ground  upon  which  appellant  seeks  reversal  is 
that  the  case  was  tried  out  of  its  order  upon  the  calendar 
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without  the  "good  and  sufficient  cause  "  required  by  section 
17  of  the  Practice  Act  (R.  S.  Chap.  110).  It  appears  from 
the  bill  of  exceptions  that  the  case  had  been  put  on  the 
short  cause  calendar,  and  was  "  thereafter  peremptorily  set 
down  for  trial "  by  the  court.  It  does  not  appear  from  the 
bill  of  exceptions  whether  the  day  upon  which  the  cause 
was  set  down  for  trial,  was  or  was  not  one  of  the  davs  set 
apart  for  the  short  cause  calendar.  It  is  stated  that  the  trial 
occupied  more  than  the  hour  to  which  such  cases  are  en- 
titled, but  it  was  within  the  discretion  of  the  court  to  stop 
the  trial  in  such  event,  or  to  allow  it  to  proceed.  It  does 
not  appear  that  the  cause  had  been  continued,  and  we  may 
presume  that  it  was  tried  upon  the  "short  cause  calendar" 
in  the  regular  manner,  since  nothing  to  the  contrary  appears. 
But  if  it  had  been  taken  out  of  its  order  the  presumption 
would  still  have  to  be  that  this  was  done  upon  good  and 
sufficient  cause  unless  "  it  is  clearly  shown  that  the  court 
has  abused  its  discretion  in  trying  a  suit  out  of  its  order." 
Morrison  v.  Hedenberg,  138  111.  22. 

It  is  urged  that  the  verdict  and  judgment  are  contrary  to 
the  law  and  the  evidence.  It  is  said  that  the  principal  con- 
flict of  testimony  was  upon  the  question  whether  the  appel- 
lee had  knowledge  that  Bemis  was  not  entitled  to  use  the 
note  in  settlement  of  his  personal  obligations,  and  it  is  con- 
tended she  did  have  enough  information  to  put  her  upon 
inquiry.  This  contention  is  based  upon  appellee's  testimony 
that  Bemis  told  her  when  he  gave  her  the  note,  that  he 
could  not  get  the  money  to  pay  his  bill,  but  had  a  note  in 
his  possession  he  would  give  her  as  security.  She  states 
that  she  then  knew  nothing  about  the  Strickland  Wine 
Company,  the  maker  of  the  note,  and  took  it,  therefore,  as 
security  for  Bemis'  indebtedness.  It  appears,  ho\vever,f  rom 
the  testimony  of  the  president  of  the  company,  who  executed 
the  note,  that  he  told  appellee's  agent  who  called  and  showed 
him  the  note,  u  Dr.  Park's  signature  is  there,  and  I  have  no 
doubt  it  will  be  paid."  He  did  not  inquire  how  appellee 
obtained  it.  There  is  also  evidence  tending  to  show  that 
Dr.  Park,  the  payee  and  indorser,  told  appellee's  agent  the 
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note  was  given  in  payment  for  spirits  sold  by  him  to  the 
maker,  and  that  he  received  the  note  for  value;  and  there 
is  testimony  that  this  statement  was  corroborated  by  the 
president  of  the  Strickland  Wine  Company.  Appellee  testi- 
fies that  Bemis  owed  her  $412  at  the  time  she  received  the 
note,  and  she  thereafter  kept  Bemis  and  his  family,  includ- 
ing Bemis'  father,  until  the  bill  was  increased  to  $491.75. 
We  find  no  evidence  in  the  record  tending  to  show  that 
appellee  had  sufficient  reason  to  believe  Bemis  to  be  dis- 
honest; or  to  lead  her  to  believe  that  he  was  not  the  right- 
ful owner  of  the  note,  and  entitled  to  turn  it  over  to  her 
as  security  for  the  debt  she  was  urging  him  to  pay.  At  all 
events  it  is  apparent  that  there  was  evidence  justifying  the 
finding  that  appellee  received  the  note  in  good  faith  for  a 
valuable  consideration.  Nor  can  we  say,  in  view  of  the 
evidence  of  statements  said  to  have  been  made  by  appellant 
Parks  and  by  the  president  of  the  Strickland  Wine  Com- 
pany, the  maker  of  the  note,  when  said  parties  knew  or 
should  have  known  that  it  had  been  disposed  of  by  Bemis, 
that  the  jury  would  not  be  justified  in  finding  that  appellee 
had  been  led  to  believe  by  those  statements  that  the  note 
was  perfectly  good  in  her  hands  and  legitimately  disposed 
of  to  her  by  Bemis.  The  case  would  not  have  been  materi- 
ally different,  had  Bemis  sold  the  note  and  received  the 
actual  money  therefor,  as  according  to  appellant's  testi- 
mony he  was  authorized  to  do,  and  then  absconded  with  the 
proceeds.  It  could  scarcely  be  claimed  in  such  case  that 
the  rights  of  the  holder  could  be  affected  by  Bemis'  failure 
to  pay  over  to  appellants  or  either  of  them  the  money  he 
had  received  by  disposing  of  the  note  in  pursuance  of  the 
authority  they  had  given  him. 

The  jury  returned  a  sealed  verdict  after  adjournment  of 
court  for  the  day,  as  had  been  agreed  upon  might  be  done. 
When  the  verdict  was  opened  after  court  convened  the  day 
following  the  trial,  it  is  stated  that  it  was  discovered  the 
verdict  was  against  one  defendant  only,  and  thereupon  the 
court,  of  its  own  motion,  directed  the  jury  to  again  retire 
and  consider  the  verdict.    The  verdict  as  originally  brought 
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in  does  not  appear  in  the  record ;  but  a  communication  to 
the  court  explanatory  of  the  first  verdict  shows  that  the 
jury  intended  originally  to  find  against  both  defendants, 
but  out  of  several  forms  of  verdict  given  them  by  the  court 
took  the  wrong  one  by  mistake.  The  corrected  verdict  was 
in  proper  form,  and  found  the  issues  for  the  appellee.  It 
is  evident  that  the  correction  merely  gave  effect  to  the  in- 
tention of  the  jury,  and  was  in  reality  only  formal.  We 
find  no  error  in  the  course  pursued.  Martin  v.  Morelock, 
32  111.  485  (487). 

It  is  objected  that  appellee's  counsel  used  improper  lan- 
guage in  his  address  to  the  jury,  in  which  he  turned  to  one 
of  appellant's  leading  witnesses  and  called  him  a  liar.  The 
language  was,  we  think,  unnecessarily  violent,  unprofes- 
sional and  und  uly  offensive  to  the  witness.  It  was  addressed 
to  the  witness,  not  to  the  jury  alone.  The  court  might 
without  impropriety  have  severely  rebuked  the  attorney 
for  its  use.  Yet  it  is  within  the  province  of  the  lawyer,  and 
may  be  his  duty  to  his  client,  to  point  out  inconsistencies 
and  contradictions,  and  insist,  if  the  circumstances  warrant, 
that  testimony  is  false.  In  the  present  case  there  was  direct 
conflict  as  to  the  point  with  reference  to  which  the  charge 
of  falsehood  was  made,  and  it  was  not  improper  to  ask  the 
jury  to  disbelieve  the  adverse  testimony.  The  language 
here  used  does  not  in  this  case  constitute  reversible  error. 
Yet  it  is  none  the  less  the  duty  of  the  lawyer  not  to  abuse 
his  position  and  under  cover  of  his  privilege  as  an  officer  of 
court,  indulge  in  language  to  a  defenseless  witness,  which 
it  would  not  be  safe,  perhaps,  to  use  under  other  circum- 
stances. 

Complaint  is  made  of  the  admission  of  improper  evidence, 
and  the  refusal  of  certain  instructions  asked  for  by  appel- 
lant. It  must  suffice  to  say  that  we  have  carefully  consid- 
ered these  objections,  and  are  of  opinion  they  are  not  well 
taken. 

The  judgment  of  the  Superior  Court  must- be  affirmed. 
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Frank  Salter  t.  Francis  Beidler. 

1.  Presumptions—  Where  the  Bill  of  Exceptions  Does  Not  Contain 
All  the  Evidence.— It  must  be  presumed  when  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence  that  there  was  other  evidence 
before  the  trial  court  to  justify  the  finding. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Axel  Chytraus,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  April  16, 
1901. 

Edward  Maher,  attorney  for  appellant. 

Fred  II.  Atwood  and  Frank  B.  Pease,  attorneys  for 
appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  sued  to  recover  for  goods  sold  to  a  firm  known 
as  Cox  &  Meckes.  This  firm  was  subsequently  dissolved, 
Cox  retiring,  and  about  a  month  later  appellant,  Salter, 
entered  into  a  written  copartnership  agreement  with  said 
Meckes,  to  carry  on  the  same  general  business.  This 
written  agreement  is  set  forth  in  full  in  Salter  v.  Ilines 
Lumber  Co.,  77  111.  App.  97,  and  the  facts  disclosed  by  the 
evidence,  so  far  as  the  same  appear  in  the  bill  of  exceptions, 
bring  the  present  case  within  the  scope  of  that  decision. 

The  only  controversy  as  to  facts  appears  to  be  that  appel- 
lant disputes  the  evidence  tending  to  show  that  he  agreed 
with  Meckes  to  pay  the  indebtedness  of  the  firm  of  Cox  & 
Meckes,  and  that  he  stated  also  to  other  parties  that  he  had 
agreed  to  pay  such  indebtedness.  We  can  not  consider 
whether  the  evidence  sufficiently  sustained  the  verdict,  be- 
cause the  bill  of  exceptions  does  not  purport  to  present  it 
all.  There  is  evidence  tending  to  show  that  appellant 
agreed  to  pay  the  debts  of  the  old  firm;  and  it  must  be  pre- 
sumed when  the  bill  of  exceptions  does  not  purport  to 
present  the  whole  evidence  that  there  was  sutficient  to  jus- 
tify the  verdict. 

We  find  no  error  in  the  instruction  complained  of  which 
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was  given  at  request  of  appellee,  nor  in  the  refusal  of  the 
third  instruction  requested  by  appellant.  The-  latter  is 
argumentative,  and  clearly  objectionable  in  that  respect. 
The  fifth  refused  instruction  would  have  been  misleading, 
if  given,  nor  would  it  have  been  consistent  with  the  agree- 
ment of  October  12,  1894,  as  construed  in  the  case  of  Salter 
v.  Hines  Lumber  Co.,  above  referred  to. 

In  view  of  the  apparent  omission  of  some  of  the  evidence 
from  the  bill  of  exceptions,  we  can  not  say  that  appellant 
was  prejudiced  by  alleged  errors  in  admitting  certain  evi- 
dence. We  find  no  reason,  however,  to  question  the  correct- 
ness of  the  ruling  admitting  secondary  proof  of  the  contents 
of  a  paper  alleged  to  have  been  lost,  in  view  of  the  evidence 
which  is  before  us. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 


Charles  B.  Eggleston  et  al.  v.  Abram  H.  Hadfield. 

1.  Practice— Proofs  in  Suits  upon  Official  Bonds. — In  an  action  of 
debt  upon  a  receiver's  bond  under  a  plea  of  non  est  factum,  not  sworn 

'to,  no  proof  is  necessary  except  the  bond  itself  and  proof  of  payment  of 
the  costs  in  order  to  sustain  the  allegations  of  the  declaration. 

2.  Same— Questions  of  Excessive  Damages.— Where  the  point  of 
excessive  damages  is  not  made  upon  the  motion  for  a  new  trial,  it  can 
not  be  made  in  the  Appellate  Court. 

Debt,  on  a  receiver's  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court,  March  term,  1900.  Affirmed.  Opinion  filed 
April  16.  1901. 

N.  M.  Jones,  attorney  for  appellants. 

B.  W.  Ellis  &  Son,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  was  a  suit  in  debt  brought  upon  an  appeal  bond 
executed  by  one  Stevens,  receiver,    as  principal,  and  the 
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appellants  as  sureties.  The  only  plea  remaining  in  the  case 
at  the  time  of  the  trial  was  one  of  non  est  factum,  not 
sworn  to. 

Appellants  claim  it  was  error  to  proceed  to  the  trial  of 
the  case  without  having  first  brought  Stevens,  the  princi- 
pal on  the  bond,  into  court,  he  having,  neither  been  served 
with  process  nor  entered  his  appearance.  The  point  is  not 
argued,  but  is  only  mentioned;  nor  are  any  authorities  cited 
by  appellants  in  support  of  it.  We  will  be  equally  brief, 
and  dismiss  the  point  with  the  remark  that  we  do  not 
observe  any  error  in  the  respect  claimed. 

The  other  points  are  (a)  that  no  order  of  affirmance  by 
the  Supreme  Court  in  the  case  in  which  the  appeal  bond 
was  given,  was  offered  in  evidence;  (b)  that  no  testimony 
was  offered  and  no  proof  of  the  amount  due  was  made;  and 
(c)  that  the  judgment  was  excessive. 

The  only  plea  being  non  est  factum,  no  proof  was  required 
to  be  made  by  appellee,  except  the  bond  itself  and  proof  of 
payment  of  the  costs,  in  order  to  sustain  the  allegations  of 
the  declaration.     This  required  proof  was  made. 

As  to  excessiveness  of  damages  the  point  was  not  made 
at  the  motion  for  new  trial,  and  can  not  be  made  here  for 
the  first  time.  If  the  declaration  in  its  statement  of  the 
amount  of  the  bond  varied  from  the  recital  contained  in  the 
bond,  the  variance  should  have  been  pointed  out  in  the 
court  below,  where  it  could  have  been  easily  cured.  It  is 
not  sufficient  to  first  point  it  out  in  this  court. 

Appellants  did  not  offer  any  evidence  in  support  of  their 
plea,  and  offered  no  evidence  of  any  kind  against  appellee's 
right  to  have  the  judgment  he  obtained. 

There  was  no  attempt  at  a  defense  to  the  suit  in  the  court 
below,  and  none  here  except  as  considered  by  us.  Appel- 
lee asks  us  to  award  to  him  the  damages  which  the  statute 
authorizes  in  cases  of  frivolous  appeals  for  the  purpose  of 
delay;  and  we  think  the  case  is  one  that  justly  demands  it 
be  done.  Baker  v.  Prebis,  86  111.  App.  334;  same  case,  1S5 
111.  191. 

The  judgment  recovered  below  was  for  a  little  more 
than  $2,000;  five  per  centum  on  that  amount  is  $100. 
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The  order  is  that  the  judgment  of  the  Circuit  Court  be 
affirmed,  and  that  appellee  have  judgment  for  $100  against 
appellants,  as  and  for  damages,  for  delay  in  the  prosecution 
of  this  appeal,  and  that  execution  do  issue  therefor  against 
appellants. 

Affirmed,  with  damages. 


Hina  Pick,  for  use  of,  etc.,  v.  The  Mutual  Life  Ins.  Co. 

1.  Garnishment—  When  the  Suit  Fails.—  When  the  original  suit 
upon  which  a  proceeding  to  garnishment  is  founded  fails,  the  garnishee 
proceeding  fails  with  it. 

Garnishment. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard"  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  April 
16,  1901. 

Albert  H.  Meads,  attorney  for  appellant. 
Kraus  &  Holdent,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Garnishee  process  was  issued  out  of  the  Circuit  Court 
against  the  appellees,  summoning  them  to  appear  and  an- 
swer, at  the  February  term.  1900,  as  to  moneys,  etc.,  in  their 
hands,  belonging  to  appellant,  Mina  Pick. 

The  affidavit  for  garnishment  showed  that  at  the  Janu- 
ary term,  1900,  of  said  court,  a  judgment  was  rendered  in 
favor  of  Leopold  Mayer  against  said  Pick  for  $2,088.50  debt, 
besides  costs,  and  that  an  execution  on  said  judgment  was 
returned  "  no  property  found." 

It  appears  that  the  judgment  in  the  original  suit  of 
Mayer  v.  Pick  was  vacated  and  set  aside,  and  that  the  suit 
was  dismissed  on  demurrer  to  the  declaration. 

A  short  time  afterward,  the  garnishment  writ  was  quashed 
and  the  case  was  dismissed,  and  this  appeal  is  from  that 
order. 
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It  seems  too  plain  for  argument  that,  the  original  suit  hav- 
ing failed,  the  garnishee  proceedings  based  thereon  must 
fall.  But,  it  is  said  that  the  order  vacating  the  judgment 
in  the  original  suit  and  dismissing  the  suit  was  appealed 
from  and  the  appeal  perfected  to  this  court,  and  was  there 
pending  when  the  order  at  bar  was  entered,  quashing  the 
garnishee  writ  and  dismissing  the  suit. 

The  garnishment  proceeding  was  in  the  nature  of  proc- 
ess to  obtain  satisfaction  of  the  original  judgment.  It 
was  a  statutory  mode  of  obtaining  satisfaction  after  the 
means  known  to  the  common  law  had  been  employed  and 
failed. 

When  the  judgment,  of  which  satisfaction  was  sought, 
ceased  to  exist,  the  supplementary  processes  to  enforce  its 
satisfaction  had  spent  their  force.  See  Am.  Exch.  Bank  v. 
Moxley,  50  111.  App.  314  (323);  Chanute  v.  Martin,  25  111. 
63;  Mich.  Cent.  R.  R.  Co.  v.  Keehane,  31  111.  147;  Pierce  v. 
Wade,  19  111.  App.  185. 

We  do  not  apprehend  that  the  appeal  to  this  court  from 
the  judgment  in  the  original  case  against  Pick  in  any  man- 
ner affected  the  correctness  of  the  order  vacating  that 
judgment.  But  even  if  otherwise,  we  may  take  notice  of 
the  orders  and  judgments  of  this  court,  and  know  that  the 
judgment  appealed  from  was  affirmed  by  the  judgment  of 
the  other  division  of  this  court,  November  22, 1900.  (Mayer 
v.  Pick,  92  111.  App.  189.) 

Our  conclusion  renders  it  unnecessary  to  consider  the 
motions  of  appellee  that  were  reserved  to  the  hearing. 

Affirmed. 


John  Zimmerman  et  al.  v.  Frank  Kinsey. 

1.  Waiver— Of  Affidavit  in  Mandamus  Proceedings. — The  objection 
that  an  affidavit  in  a  mandamus  proceeding  is  insufficient,  is  waived  if 
not  raised  in  the  trial  court. 

2.  Same— Failure  to  Assign  Insufficiency  for  Error.— The  defective 
verification  of  an  affidavit  in  a  mandamus  proceeding  is  waived  by  a 
failure  to  assign  the  same  for  error  in  the  Appellate  Court 
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31  an  damns. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tulry,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
April  16,  1901. 

Dale  &  Francis,  attorneys  for  appellants. 
Smoot  &  Eyer,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 

This  is  a  petition  for  mandamus  to  compel  appellants,  as 
president  and  secretary  of  the  National  Key  Opening  Can 
Company,  an  Illinois  corporation,  to  permit  appellee,  as  a 
stockholder  of  said  corporation,  to  examine  its  books  and 
accounts.  The  petition,  was  granted  and  the  issue  of  the 
writ  of  mandamus  was  ordered. 

The  sole  error  relied  upon  is  that  the  Circuit  Court 
improperly  overruled  appellants'  demurrer  to  the  petition, 
because,  as  it  is  said,  the  petition  was  insufficiently  verified. 
Conceding  that  the  general  rule  requires  an  affidavit  and 
that  the  affidavit  here  is  insufficient  (see  Gunning  v.  Shea- 
han,  73  111.  App.  118),  the  objection  has  nevertheless  been 
waived,  by  the  failure  of  appellants  to  raise  it  in  the  Circuit 
Court,  where  the  defect  might  have  been  cured,  as  well  as 
by  the  failure  to  assign  the  defective  verification  as  error 
here.  The  abstract  shows  only  that  there  was  a  "  general 
demurrer  of  both  defendants,"  and  the  assignment  of  error 
is,  "  the  court  erred  in  overruling  the  demurrer  of  appellants 
to  the  petition  of  appellee  below."  There  is  nothing  to 
indicate  that  the  attention  of  the  trial  court  was  in  any  way 
called  to  the  verification  of  the  petition  by  objection  or  other- 
wise. Where  both  parties  submit  to  the  jurisdiction  of  the 
court  upon  an  issue  of  law  or  fact  upon  the  pleading,  with- 
out objection,  defects  in  form  will  be  regarded  as  waived, 
and  no  errors  will  be  considered  but  such  as  are  assigned 
upon  the  record.  Jenkins  v.  Congrove,  92  111.  App.  271; 
Sup.  Lodge,  etc.,  v.  Matejowsky,  92  111.  App.  385  (387). 
Upon  objections  to  sufficiency  of  verification,  see  also  Shobe 
v.  Luff,  M  111.  App.  414  (826);  Craig  v.  McKinney,  72  111.  313. 

The  objection  to  the  petition  for  want  of  verification 
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was,  however,  not  raised  by  the  demurrer  to  the  petition. 
In  Pudney  v.  Burkhart,  62  Ind.  179  (181),  which  was  an 
application  for  a  writ  of  mandate,  it  was  held  that  if  a  plead- 
ing which  the  statute  of  the  State  requires  to  be  verified  by 
affidavit  is  not  so  verified,  and  the  opposite  party  takes 
issue  of  law  or  fact  upon  it  without  objecting  for  that  rea- 
son, the  objection  will  be  considered  waived  (see  cases  there 
cited);  and  it  is  further  said  that  "  the  proper  practice  is  in 
such  cases  to  move  to  reject  the  pleading  for  want  of  veri- 
fication. A  demurrer  admits  the  truth  of  the  pleading 
and  thus  supplies  the  want  of  verification  complained  of." 
The  affidavit  to  an  application  for  mandamus  is  required 
in  order  to  disclose  a  sufficient  case  on  affidavit  (People  v. 
City,  25  111.  187);  but  where,  by  demurrer,  the  truth  of  the 
petition  is  admitted,  the  reason  for  the  affidavit  no  longer 
exists,  and  objection  to  its  insufficiency  is  thereby  waived. 
A  general  demurrer  to  a  petition  for  mandamus  admits 
that  all  the  material  allegations  in  the  petition  which  are 
well  pleaded  are  true.  People  v.  Commissioners  of  Cook 
Co.,  176  111.  576(581). 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 


William  A.  Stanton  v.  Mary  Strong. 

1.  Promissory  Notes— Illegal  Consideration  Affirmative  Defenses— 
Burden  of  Proof. — In  a  suit  upon  a  promissory  note  the  defense  that  it 
was  given  in  consideration  that  certain  criminal  proceedings  be  discon- 
tinued is  an  affirmative  one,  and  the  burden  of  proof  is  upon  the  party 
pleading  it. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  tiled  April  16,  1901. 

James  A.  Peterson,  attorney  for  appellant. 
"William  E.  Church,  attorney  for  appellee. 
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Mb.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  was  a  suit  begun  before  a  justice  of  the  peace,  upon 
a  promissory  note  for  $125,  dated  December  4,  1894,  made 
by  A.  D.  Pickering  to  the  order  of  himself,  and  indorsed 
by  him.  The  appellant,  William  A.  Stanton,  and  one  A.  H. 
Pickering,  also  indorsed  the  note. 

After  judgment  before  the  justice  in  favor  of  appellee 
for  $142.05,  an  appeal  was  taken  to  the  Circuit  Court.  In 
that  court  two  trials  were  had,  both  resulting  in  verdicts 
for  the  appellee,  and  from  the  judgment  on  the  last  verdict, 
for  $125,  this  appeal  has  come. 

It  appears  that  the  note  in  question  was  one  that  was 
given,  with  some  others,  in  the  course  of  a  settlement  of  a 
claim  by  parties  doing  business  as  Buxbaum  &  Co.  against 
the  maker,  A.  D.  Pickering,  for  moneys  claimed  to  have 
been  wrongfully  applied  by  him,  while  in  the  firm's 
employment.  Criminal  proceedings  were  instituted  against 
A.  D.  Pickering  because  of  such  illegal  transaction,  and 
while  such  proceedings  were  pending  the  note  was  given. 

The  main  defense  to  the  note  is  that  its  consideration 
was  illegal,  in  that  it  was  given  upon  the  agreement  that 
such  criminal  proceedings  should  be  dismissed. 

We  need  not  consider  the  question  of  law,  as  to  whether 
such  a  consideration  invalidates  the  note,  for  there  is  no 
contention  upon  that  proposition.  The  real  question  is  one 
of  fact,  as  to  whether  such  an  agreement  to  dismiss  the 
criminal  proceedings  was  made. 

Upon  that  subject  there  was  vitally  conflicting  evidence 
— that  on  one  side  being  in  effect  that  the  consideration 
for  the  note  was  the  settlement  of  the  conceded  claim  of 
Buxbaum  &  Co.  against  A.  D.  Pickering,  and  on  the  other 
hand,  that  the  consideration  was  an  agreement  that  the 
criminal  proceeding  against  A.  D.  Pickering,  then  pending, 
should  be  dismissed.  It  was  the  province  of  the  jury  to 
consider  this  conflicting  evidence  and  determine  where  the 
weight  of  it  lay,  and  we  can  not  interfere,  the  verdict  not 
being    plainly  opposed    to    the    evidence.     Moreover,  the 
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defense  in  that  respect  was  an  affirmative  one,  and  the  bur- 
den was  upon  the  appellant  to  establish  it  by  at  least  a  pre- 
ponderance of  the  evidence.  Pixley  v.  Boynton,  79  111. 
351;  Chicago  T.  &  S.  Bank  v.  Landfield,  73  111.  App.  173. 

This  was,  very  clearly,  not  done.  Error  is  claimed  with 
respect  of  rulings  of  the  court  concerning  the  bill  of 
exceptions,  but  they  are  not  of  a  character  that  we  can 
review. 

We  think  no  error  was  committed  with  reference  to  the 
admission  of  evidence;  and  we  are  confirmed  in  our  view 
in  that  regard,  by  the  circumstance  that  counsel,  in  his 
brief,  considers  the  alleged  errors  as  too  plain  to  require 
argument. 

There  does  not  appear  to  be  any  error  in  the  record,  and 
the  judgment  must  be  affirmed. 


94      488 
108    »570 


William  Whalen  v.  Harry  L.  Muma. 

1.  Practice—  Object  of  a  Bill  of  Exceptions,— The  object  of  a  bill  of 
exceptions  is  to  preserve  in  the  record  such  matters  as  occur  during  the 
trial  which  are  not  a  part  of  the  record  without  it. 

2.  Record — What  it  Includes  in  a  Suit  at  Law.— The  record  proper 
in  a  suit  at  law  includes  the  declaration,  pleas,  demurrer,  if  any,  judg- 
ment upon  it,  or  other  judgment  interlocutory  or  final. 

3.  Exceptions — When  Unnecessary. — It  is  not  necessary  to  except  to 
a  judgment  upon  a  demurrer  to  enable  the  party  aggrieved  to  have  the 
decision  reviewed  by  the  Appellate  Court. 

4.  Appellate  Court  Practice — Waiver  of  a  Demurrer.— A  defend- 
ant filed  two  special  pleas,  to  each  of  which  a  general  demurrer  was  sus- 
tained, and  leave  given  to  file  additional  pleas;  in  pursuance  he  filed  one 
additional  plea,  which  was  substantially  a  repetition  of  the  first  original 
plea,  and  to  which  a  demurrer  was  again  sustained.  Held,  that  there 
had  been  no  pleading  over  as  to  second  original  plea,  and  the  question 
as  lo  whether  the  trial  court  erred  in  sustaining  the  demurrer  to  such 
second  original  plea  was  properly  before  the  Appellate  Court. 

Assumpsit. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1900.  Reversed  and  remanded.  Opinion 
filed  April  16, 1901. 
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James  D.  Springer  and  Hiram  I.  Keck,  attorneys  for 
appellant. 

Jesse  A.  &  Henry  R.  Baldwin,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  is  sued  upon  a  promissory  note  for  $274,  dated 
October  1, 1898,  payable  on  demand  to  the  order  of  appellee, 
bearing  interest  at  seven  per  cent. 

In  addition  to  the  plea  of  non-assumpsit  in  the  usual 
form  with  an  affidavit  of  merits,  appellant  filed  two  special 
pleas,  which  were  demurred  to  generally.  The  Superior 
Court  sustained  the  demurrers  to  each  of  said  special  pleas, 
but  granted  leave  to  file  additional  pleas;  and  in  pursuance 
of  such  leave,  an  additional  plea  was  filed.  This  was,  how- 
ever, substantially  a  repetition  of  the  first  of  said  original 
pleas,  except  that  it  averred  the  state  of  facts  set  up  in  the 
plea  existed  at  the  time  of  the  delivery  as  well  as  signing 
of  the  note  sued  on.  To  this  additional  plea  a  general 
demurrer  was  also  sustained.  It  is  contended  that  the 
Superior  Court  erred  in  sustaining  demurrers  to  said  special 
and  additional  pleas. 

In  answer  to  this  objection  it  is  urged  in  behalf  of  appel- 
lee, that  the  action  of  the  trial  court  in  sustaining  the 
demurrers  to  the  first  and  second  special  pleas  is  not  open 
to  review  by  this  court,  because  it  is  said  the  error,  if  any, 
was  waived  when  appellant  obtained  leave  and  filed  an 
additional  special  plea.  We  regard  this  as  true,  without 
question,  so  far  as  the  first  of  said  original  pleas  is  con- 
cerned, which  was  amended  and  refiled  as  an  additional 
plea  by  leave  of  court.  But  as  to  the  second  of  the  two 
original  special  pleas  no  effort  was  made  to  amend  it,  nor 
was  anything  filed  as  a  substitute  therefor.  No  attempt 
was  made  to  set  up  the  facts  therein  stated  in  any  other 
form  or  manner.  Nothing  appears  to  indicate  that  appel- 
lant acquiesced  in  the  decision  sustaining  the  demurrer 
thereto,  or  that  he  waived  the  error  of  which  he  complains, 
or  did  anything  that  can  be  so  construed.  In  the  case  of 
Dunlap  v.  C,  M.  &  St.  P.  Ry.  Co.,  151  111.  409  (421),  re- 
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f erred  to  by  appellee's  attorneys,  it  appears  that  the  defend- 
ant did  acquiesce  in  the  decision  overruling  his  pleas,  and 
having  obtained  leave  to  plead  over,  filed  three  new  pleas. 
It  was  held  that,  so  far  as  the  pleas  which  had  been  overruled 
were  concerned,  no  question  was  presented  for  considera- 
tion by  the  reviewing  court.  That  decision  was  undoubt- 
edly correct  as  applied  to  the  pleadings  in  that  particular 
case.  But  it  would,  we  think,  be  going  too  far  to  say, 
where  leave  is  obtained  after  demurrer  sustained  to  file 
additional  pleas  and  under  such  leave  one  only  of  the  former 
pleas  is  slightly  amended,  that  this  must  be  invariably  con- 
strued as  acquiescence  in  the  ruling  of  the  court  sustaining 
the  demurrer  as  to  the  other  plea  or  pleas,  so  as  to  preclude 
the  right  to  question  such  ruling  in  the  reviewing  court, 
even  though  it  is  apparent  that  the  party  intends  to  stand 
by  the  plea  which  he  has  taken  no  steps  to  amend  or  modify 
or  substitute  a  new  plea  or  issue  in  place  of,  or  assume  a 
new  position  in  reference  to.  It  is  plain  that  as  to  such 
plea  there  has  been  no  pleading  over  in  any  sense.  In  such 
case  it  is  not  necessary  to  preserve  the  ruling  objected  to 
by  bill  of  exceptions.  "  The  object  of  a  bill  of  exceptions  is 
to  preserve  in  the  record  such  matters  as  occur  during  tbe 
trial  which  are  not  a  part  of  the  record,  and  in  such  cases 
the  erroneous  ruling  must  be  excepted  to."  McChesney  v. 
City  of  Chicago,  151  111.  307  (308).  But  the  record  proper 
in  a  suit  at  law  included  u  the  declaration,  pleas,  demurrer, 
if  there  is  any;  also  any  judgment  upon  demurrer  or  other 
judgment  interlocutory  or  final."  Baldwin  v.  McClelland, 
152  III.  42  (52).  It  is  not  therefore  necessary  "  to  except 
to  the  judgment  on  a  demurrer  to  enable  the  party  to  have 
the  decision  reviewed  in  the  Appellate  Court,"  and  "  it  would 
be  improper  practice  to  embody  a  judgment  on  a  demurrer 
in  a  bill  of  exceptions."  Hamlin  v.  Reynolds,  22  111.  207.  It 
is  said,  however,  that  when  a  party  does  plead  over  he  can 
still  avail  himself  of ,  the  error  in  sustaining  a  demurrer  to 
his  pleadings  by  preserving  the  original  pleadings  and 
rulings  by  bill  of  exceptions.  Powell  on  Appellate  Pro- 
ceedings, Chap.  IV,  Sec.  99,  130.    In  the  present  case  we 
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hold  that  there  was  no  pleading  over  as  to  the  second 
original  plea,  and  that  the  question  as  to  whether  the  trial 
court  erred  in  sustaining  the  demurrer  thereto  is  properly 
before  us.  In  this  connection  see  Washburn  v.  Koberts,  72 
Ind.  213  (215). 

The  second  special  plea  now  in  question  is  too  long  to  be 
herein  set  out  in  full.  It  does  not  need  to  be  said  that  the 
demurrer  admits  the  truth  of  such  averments  therein  as  are 
properly  pleaded.  These  averments  are  in  substance  that  the 
sole  consideration  for  the  note  sued  on  was,  and  is,  moneys 
belonging  to,  and  the  property  of  the  Whalen  Company, 
delivered  by  appellee  to  him  as  its  treasurer,  and  that  that 
company  is,  and  at  all  times  has  been,  the  real  and  bene- 
ficial owner  of  said  note,  and  that  appellee  holds,  and 
at  all  times  has  held  it  as  such  treasurer;  and  that  at 
the  time  of  the  delivery  of  said  moneys  to  appellant,  and 
at  the  time  of  the  execution  and  delivery  of  said  note, 
said  company  was,  ever  since  has  been,  and  still  is  indebted 
to  appellant  to  an  amount  largely  in  excess  of  the  prin- 
cipal and  interest  of  said  note,  etc.  It  is  the  appellant's 
contention  that  the  money,  for  which  the  note  sued  on  was 
given,  was  money  held  by  appellee  as  treasurer  of  the  Whalen 
Consolidated  Mining  Company,  an  Illinois  corporation, 
which  money  appellee  had  been  directed  to  pay  over  to 
appellant  for  expenditure  in  developing  the  mines  of  said 
company,  and  that  it  was  so  expended  by  appellant  together 
with  other  money  of  his  own.  It  is  claimed  that  appellee 
procured  appellant's  signature  to  the  note  by  misrepre- 
senting the  money  as  his  own,  and  as  advanced  by  him 
personally  to  appellant  as  a  favor;  whereas  in  fact  it  was 
money  of  the  company,  which  was  at  the  time  indebted 
to  appellant  in  a  sum  largely  in  excess  of  the  amount  of 
the  note.  If  it  be  true  that  the  note  is  held  bv  and  for  the 
company,  although  in  appellee's  name,  and  that  the  com- 
pany owes  appellant  more  than  is  due  thereon,  we  are  at  a 
loss  to  perceive  why  the  facts  averred  in  the  plea  do  not 
constitute  a  valid  defense  to  the  present  suit.  No  reason  to 
the  contrary  is  pointed  out  in  appellee's  brief. 
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We  agree  with  appellee's  counsel  that  there  are  techni- 
cal defects  in  the  additional  plea  which  make  it  obnoxious 
to  demurrer.  But  as  the  case  must  be  sent  back  for  a  new 
trial,  there  will  be  opportunity  to  amend,  if  counsel  so 
desire. 

For  the  error  in  sustaining  the  demurrer  to  the  second 
original  plea,  the  judgment  of  the  Superior  Court  must  be 
reversed  and  the  cause  remanded. 


Board  of  Directors,  Chicago  Theological  Seminary,  v. 

Chicago  Veneer  Co. 

1.  Landlord  and  Tenant— Election  of  the  Landlord  Where  the 
Tenant  Holds  Over. — A  tenant  for  years  who  holds  over  after  the  expi- 
ration of  the  term,  becomes  either  a  trespasser  or  a  tenant,  at  the  option 
of  the  landlord.  He  has  no  election;  his  mere  continuance  in  possession 
fixes  him  as  a  tenant  for  another  year  if  the  landlord  thinks  proper  to 
insist  upon  it. 

2.  Same — Implied  Tenancies. — The  doctrine  of  implied  tenancies 
from  year  to  year  upon  a  holding  over  is  distinctly  recognized  in  this 
State,  and  the  legal  presumption  from  such  holding  over,  of  a  renewal  of 
the  tenancy,  can  not  be  rebutted  by  proof  of  a  contrary  intention  on 
the  part  of  the  tenant  alone. 

8.  Same— Estoppel  to  Insist  on  Penalties. — Where  a  tenant,  holding 
over  under  a  lease  from  year  to  year,  with  rent  payable  monthly  in 
advance,  etc.,  providing  for  a  penalty  of  ten  dollars  a  day  as  liquidated 
damages,  pays  a  month's  rent,  which  is  accepted,  his  landlord  is  by  such 
acceptance  precluded  from  insisting  upon  the  penalty  mentioned  in  the 
lease. 

Distress  for  Rent.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridge  Hanect,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  April  16,  1901.     Mr.  Justice  Shepard  dissenting. 

David  Fales,  attorney  for  appellant. 

Bates  &  Harding,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
Appellee  was  the  occupant,  under  a  written  lease  from 
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appellant,  of  certain  premises  therein  described,  for  a  term 
commencing  May  1, 1897,  and  expiring  April  30, 1899,  The 
rent  was  payable  in  monthly  installments  of  $166.66  in 
advance,  upon  the  first  day  of  each  month.  The  said  lease 
contained  the  following  clause : 

"Eighth.  At  the  termination  of  this  lease,  by  lapse  of 
time  or  otherwise,  to  yield  up  immediate  possession  to  said 
party  of  the  first  part,  and  failing  so  to  do,  to  pay  as  liqui- 
dated damages,  for  the  whole  time  such  possession  is  with- 
held, the  sum  of  ten  dollars  per  day;  but  the  provisions  of 
this  clause  shall  not  be  held  as  a  waiver  by  said  first  party 
of  any  right  of  re  entry  as  hereinafter  set  forth;  nor  shall 
the  receipt  of  said  rent,  or  any  part  thereof,  or  any  other 
act  in  apparent  affirmance  of  the  tenancy,  operate  as  a 
waiver  of  the  right  to  forfeit  this  lease  and  the  term  hereby 
granted  for  the  period  still  unexpired,  for  any  breach  of 
any  of  the  covenants  herein." 

After  the  expiration  of  the  term  specified  in  the  lease, 
appellee  continued  in  possession,  and  vacated  the  premises 
Julv  2,  1899.  The  claim  is  now  made  in  behalf  of  the  said 
tenant,  that,  notwithstanding  thus  holding  over,  it  became 
liable  only  for  the  penalty  of  $10  a  day  provided  for  in  the 
'  above  quoted  eighth  clause  of  the  lease,  and  not  for  the  full 
annual  rental  for  the  new  year's  term. 

The  question  for  determination  is  whether  appellee 
became  liable  for  the  rent  of  the  premises  for  an  additional 
year  at  the  same  rental,  by  holding  over  and  paying  the 
stipulated  monthly  rent  for  the  first  month  of  the  new 
term.  The  case  was  submitted  to  the  court,  and  itv  was 
held  that  appellee  was  not  liable  for  another  year's  rent, 
but  only  for  the  penalty  of  $10  a  day  for  the  time  it  retained 
possession.  From  the  judgment  thus  rendered  this  appeal 
is  taken. 

The  general  rule  is  stated  in  Taylor's  Landlord  and  Ten- 
ant, 7th  Ed.,  See.  22,  as  follows  :  "A  tenant  for  years  who 
holds  over  after  the  expiration  of  the  term  becomes  either 
a  trespasser  or  a  tenant  at  the  option  of  the  landlord.  The 
tenant  has  no  election;  his  mere  continuance  in  possession 
fixes  him  as  a  tenant  for  another  vearif  the  landlord  thinks 
proper  to  insist  upon  it.     And  the  right  of  the  landlord  to 
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continue  the  tenancy  will  not  be  affected  by  the  fact  that 
the  tenant  refused  to  renew  the  lease  and  gave  notice  that 
he  had  hired  other  premises."  This  quotation  is  cited  in  the 
opinion  by  Mr.  Justice  Sheldon  in  Clinton  Wire  Cloth  Co. 
v.  Gardner,  99  111.  151,  and  it  is  there  said:  "The  doc- 
trine of  implied  tenancies  from  year  to  year  upon  a  holding 
over,  is  distinctly  recognized  in  this  State."  And  it  is  fur- 
ther said  (p.  165)  that  "The  legal  presumption  from  the 
holding  over  a  renewal  of  the  tenancy  can  not  be  rebutted 
*  *  *  by  proof  of  a  contrary  intention  on  the  part  of 
the  tenant  alone." 

In  the  present  case  it  is  conceded  by  appellee's  attorneys 
that  "  in  the  absence  of  any  provision  in  the  lease  fixing  a 
penalty  for  the  holding  over,  and  in  the  absence  of  any 
agreement  between  the  parties,  the  lessor  would  have  the 
election  either  to  treat  the  lessee  as  a  trespasser  and  collect 
double  rent  under  the  statute  for  the  time  the  premises 
were  wrongfully  held,  or  to  consider  such  lessee  a  tenant 
for  another  year  upon  the  same  terms  "  as  before. 

It  is  claimed  by  appellee  that  there  was  in  the  case  at  bar 
an  agreement  between  the  parties  that  "it  was  not  the 
intention  or  desire  of  the  appellee  to  remain  in  the  prem- 
ises longer  than  a  limited  time  after  the  expiration  of  the 
lease."  Appellee  therefore  sought  to  ascertain  the  terms 
upon  which  it  might  remain  in  possession  until  convenient 
to  remove  to  new  quarters,  and  it  is  claimed  that  appellant 
agreed  that  it  might  so  remain  upon  payment  of  the  pen- 
alty of  $10  per  day  as  provided  in  the  said  eighth  clause  of 
the  lease.  It  is  urged  that  there  is  evidence  tending  to 
show  that  appellant's  treasurer  and  agent  did  so  state  over 
the  telephone  in  answer  to  a  query  as  to  the  terms  upon 
which  appellee  might  temporarily  hold  over.  On  the  other 
hand  it  is  denied  that  what  was  said  is  properly  open  to 
such  interpretation.  However  that  may  be,  appellee's  pres- 
ident thereupon  wrote  to  appellant's  said  treasurer,  as  the 
letter  states,  "  to  see  if  you  will  not  let  us  stay  for  one 
month  or  two  months  at  the  rental  we  are  now  paying." 
It  is  evident  that  this  was  not  an  acceptance  of  the  alleged 
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proposition,  if  any  such  there  was,  to  allow  appellee  to 
remain  over  at  the  rate  of  $10  a  day.  It  was  not  in  so 
many  words  an  explicit  rejection,  it  is  true;  but  the  letter  did 
not  in  any  way  indicate  what  appellee  would  do  if  it  could 
not  get  better  terms  than  the  penalty  fixed  in  the  lease. 
It  did  not  even  indicate  that  appellee  would  remain  over  at 
all  if  it  had  to  pay  the  prescribed  penalty  according  to  the 
eighth  clause  of  the  lease.  It  does  not  appear  that  appel- 
lee ever  did  agree  to  remain  over  or  indicated  any  intention 
so  to  do  upon  such  terms.  Nine  days  thereafter,  nothing 
meanwhile  having  passed  between  the  parties,  appellant 
sent  the  following  letter : 

"  Chicago,  April  27,  1899. 
Chicago  Veneer  Co.,  Nos.  595-513  West  Einzie  street, 
Chicago. 

Gentlemen:  Yours  of  the  18th  inst.  at  hand.  .1  am 
directed  to  say  that  we  will  not  make  any  changes  in  the 
terms  of  the  lease  by  which  you  occupy  the  premises  known 
as  505-513  West  Kmzie  street. 

The  lease  will  expire  on  the  30th  inst.  at  which  time  you 
are  expected  to  turn  over  the  property  to  us  in  as  good  con- 
dition as  when  received  by  you,  ordinary  wear  and  tear 
excepted. 

Inasmuch  as  you  have  had  this  matter  of  your  removal 
under  consideration  for  the  last  six  months,  it  seems  to  me 
that  it  is  time  that  you  should  have  decided  what  you  are 
going  to  do.  I  can  only  say  that  it  is  not  yet  too  late  to 
renew  the  lease  on  terms  previously  stated  to  you  if  you  so 
desire.  If  the  lease  is  not  renewed,  we  shall  expect  you  to 
comply  with  the  conditions  in  the  lease  you  now  hold. 

Yours  truly, 

H.  W.  Chester,  Treasurer." 

We  can  not  agree  with  appellee's  attorneys  that  any  pre- 
sumption arises  from  these  conceded  facts  to  the  effect  that 
appellee  had,  as  is  now  claimed  in  their  brief,  accepted  and 
acceded  to  the  terms  proposed  by  the  appellant  and  had 
become  bound  by  any  new  agreement  to  pay  $10  per  day 
foreachday  during  which  itoccupied  the  premises  inquestion. 
On  the  contrary  the  presumption  would  rather  be  that  appel- 
lee declined  to  accept  such  terms,  assuming  that  by  the  tele- 
phone conversation  in  question, such  proposition  was  in  tended 
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to  be  made,  or  was  made,  which  is  at  least  doubtful.  It  does 
not  follow  from  the  mere  fact  of  holding  over  that  appellee 
acquiesced  in  any  new  terms  assumed  to  have  been  proposed 
by  appellant.  The  case  is  not  that  of  a  landlord  notifying 
a  tenant  that  if  he  remained  another  year  he  must  pay  an 
increased  rent.  In  such  case  the  holding  over  would  be 
deemed  an  acquiescence  in  the  new  terms.  But  here  the 
tenant  was  notified  only  that  if  it  did  hold  over  tempora- 
rily the  penalty  provided  in  the  lease  would  be  exacted,  not 
that  any  new  arrangement  would  be  made;  and  afterward, 
three  days  before  the  expiration  of  the  term,  appellee  was 
told  in  writing  that  appellant  expected  the  premises  to  be 
vacated  at  the  end  of  the  term,  and  that  no  change  would  be 
made  in  the  terms  of  the  written  lease.  If  any  new  propo- 
sition be  deemed  to  have  been  made  in  the  telephone  con- 
versation referred  to  it  was  thus  explicitly  withdrawn 
before  the  new  term  began  and  before  such  proposition  was 
accepted  by  appellant.  In  fact,  as  we  have  said,  no  sugges- 
tion of  acceptance  ever  was  made.  The  cases  of  Higgins  v. 
Hallagan,  46  111.  176,  and  Griffin  v.  Knisely,  75  111.  411,  are 
not  in  point. 

If,  however,  there  be  any  doubt  from  the  phraseology  of 
the  letter  of  April  27th,  above  quoted,  as  to  what  appel- 
lant's meaning  was,  there  can  be  no  doubt  as  to  the  con- 
struction and  the  legal  force  and  effect  of  the  communica- 
tions that  followed.  Appellfee  did  remain  over,  and  a  month 
later  sent  a  check  with  the  following  letter: 

"Chicago,  June  2nd,  1899. 
Inclosed  find  check  for  $166.66  rent  for  month  of  May, 
1899,  of    premises   505-513  West   Kinzie  street.      Please 
acknowledge  receipt  of  same. 

Very  truly  yours, 

Chicago  Veneer  Co." 

And  the  plaintiff  sent  a  receipt  therefor,  as  follows : 

"June  3rd,  1899. 
Keceived  from  the  Chicago  Veneer  Company,  $166.66, 
rent  for  May,  1899,  for  Nos.  505-513  West  Kinzie  street. 

H.  W.  Chester,  Treasurer." 

This  sum  of  $166.66  was  the  monthly  rent  stipulated  in 
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the  lease  under  which  appellee  had  been  in  possession  of 
the  premises  for  the  preceding  two  years.  It  is,  we  think, 
clear,  that  the  only  construction  to  be  placed  upon  these 
communications  is,  that  appellee  declined  to  be  considered 
liable  for  the  month  of  May  at  the  rate  of  the  $10  a  day, 
the  prescribed  penalty  of  the  lease,  but  offered  to  pay  the 
regular  monthly  rental  as  theretofore.  This  offer  was 
accepted  by  the  landlord  in  the  written  receipt  for  rent  for 
the  first  month  of  the  new  year;  and  by  this  acceptance 
appellant  was  precluded  from  insisting  upon  the  penalty  of 
$10  a  day,  and  indicated  its  acceptance  of  appellee  as  tenant 
for  another  year  upon  the  terms  of  the  old  lease.  Ins.  Law 
&  Building  Co.  v.  The  Nat.  Bank  of  Missouri,  71  Missouri, 
58.  Under  the  law  as  hereinbefore  stated,  the  tenant  had 
no  election  thereafter;  "  his  mere  continuance  in  possession 
fixes  him  as  a  tenant  for  another  year  if  the  landlord  thinks 
proper  to  insist  upon  it; "  and  4t  the  legal  presumption  from 
the  holding  over,  of  a  renewal  of  the  tenancy,  can  not  be 
rebutted  *  *  *  by  proof  of  a  contrary  intention  on 
the  part  of  the  tenant  alone."  Clinton  Wire  Cloth  Co.  v. 
Gardner,  supra. 

There  were  several  propositions  of  law  presented  by  the 
attorney  for  appellant,  substantially  in  accord  with  the 
views  above  expressed,  which  were,  we  think,  erroneously 
refused  by  the  trial  court.  The  evidence  fails  to  show  any 
new  agreement  between  the  parties.  It  shows  on  the  con- 
trary that  appellee  was  anxious  to  make  a  new  agreement 
by  which  it  could  remain  over  without  being  obliged  to  pay 
the  penalty  prescribed  in  the  eighth  clause  of  the  lease,  or 
become  liable  for  the  rent  for  an  additional  year.  On  the 
other  hand  appellant  apparently  desired  to  have  its  tenant 
remain  another  year.  No  new  agreement  was  made  between 
them,  however,  and  the  landlord  retained,  therefore,  the 
option  either  to  treat  appellee  as  a  trespasser  or  as  a  tenant 
holding  under  the  terms  of  the  original  lease.  "Wood  on 
Landlord  and  Tenant,  Sec.  13,  2d  Ed.  (cited  by  appellee's 
attorneys  as  applicable  to  this  case).  The  landlord  elected 
to  treat  appellee  as  a  tenant,  as  it  had  a  legal  right  to  do. 

Vol.  XOIV  33 
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The  judgment  of  tbe  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 

• 

Reversed  and  remanded. 

Siiepard,  P.  J.:    I  can  not  agree  either  to  opinion  or  con- 
clusion as  applied  to  the  facts  of  this  case. 


Charles  E.  Ware  v.  Barnard  &  Leas  Mfg.  Co. 

1.  Pledges—  Of  Property  as  Security  for  a  Certain  Debt. — Personal 
property  pledged  specifically  as  security  for  a  certain  debt  can  not  be 
held  as  security  for  other  debts  of  the  pledgor  subsequently  contracted 
without  an  agreement  to  that  effect. 

Bill  of  Interpleader.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  April  22,  1901. 

Francis  B.  Daniels,  attorney  for  appellant. 
W.  R.  Moore,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

This  suit  was  begun  by  bill  of  interpleader,  by  one  Bar- 
num,  who  held,  for  the  use  of  the  person  entitled  thereto, 
certain  moneys  which  were  the  balance  of  dn  amount  paid 
upon  a  loss  by  fire  under  the  terms  of  a  policy  of  fire  in- 
surance. 

The  interpleading  complainant  paid  over  the  amount  in 
question  to  the  clerk  of  the  Superior  Court. 

Appellant  and  appellee  each  answered  the  bill  of  inter- 
pleader, and  thereby  each  claimed  to  be  sole  owner  of  the 
fund  in  question  and  entitled  thereto.  A  hearing  was  had 
upon  a  stipulation  of  facts  and  oral  evidence,  and  the  court 
adjudged  the  fund  in  dispute  to  be  paid  to  appellee. 

The  facts  which  are  disclosed  by  the  stipulation  and  by 
the  evidence  are  as  follows : 

Appellee,  the  Barnard  &  Leas  Manufacturing  Company, 
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held  a  mortgage  on  certain  property,  and  a  policy  of  fire  in- 
surance on  the  property  was  taken  out  by  the  owner,  in  its 
own  name,  and  placed  in  the  hands  of  appellee,  the  mort- 
gagee, as  collateral  to  the  mortgage  notes,  with  a  slip  at- 
tached making  the  loss,  if  any,  pajrable,  for  the  account  of 
the  assured,  to  said  company  "  as  their  interest  may  ap- 
pear." Afterward  the  assured  became  indebted  to  said 
company  on  a  simple  contract  debt  not  secured  in  any  way 
upon  the  insured  property.  Afterward  there  was  a  fire, 
and  Barnard  &  Leas  Manufacturing  Company's  mortgage 
was  paid  out  of  the  insurance  money,  and  the  question  pre- 
sented is  whether,  without  the  consent  of  the  assured,  and 
against  the  claim  of  one  to  whom  the  rights  of  the  assured 
have  been  assigned,  the  Barnard  &  Leas  Manufacturing 
Company  is  entitled  to  have  its  simple  contract  debt  paid 
out  of  the  surplus  insurance  money  remaining  after  the 
payment  of  the  mortgage  debt.  Appellant,  Charles  E. 
Ware,  the  party  disputing  the  claim  of  said  company  to 
such  surplus,  has  succeeded  to  the  rights  of  E.  E.  Ilalstead, 
to  whom  the  interest  of  the  assured  in  the  insurance  money 
was  assigned  immediately  after  the  fire. 

The  general  proposition  is  well  established  that  personal 
property  pledged  specifically  as  security  for  a  certain  debt 
can  not  be  held  as  security  for  other  debts  of  the  pledgor 
subsequently  contracted,  without  agreement  to  that  effect. 
Baldwin  v.  Bradley,  69  111.  32;  In  re  Medewe,  26  Beav. 
588;  Talbot  v.  Freer,  L.  R.  9,  Ch.  Div.  568;  Reynes  v.  Du- 
mont,  130  U.  S.  354;  Buckley  v.  Garrett,  60  Pa.  St.  333; 
Wycoff  v.  Anthony,  90  N.  Y.  442;  Hathaway  v.  Fall  River 
Bank,  131  Mass.  14. 

But  it  is  contended  that  the  expression  in  the  assignment 
clause  to  appellee,  "  as  their  interest  may  appear,"  operates 
to  extend  the  assignment  to  any  interest  subsequently 
arising  and  appearing  at  the  time  of  the  loss. 

We  are  of  opinion  that  this  contention  is  not  tenable.  It 
seems  clear  that  the  contract  of  the  parties  Was  made  in  re- 
lation to  and  in  contemplation  of  an  interest  of  the  person 
secured  then  existing,  and  that  the  limitation,  "  as  their  in- 
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terest  may  appear,"  is  not  to  be  read  as  applying  to  an}r 
new  interest,  not  in  existence  when  the  contract  was  made. 

At  the  time  of  the  contract  pledging  the  policy,  appellee 
had  only  the  claim  of  its  mortgage  against  the  pledgor. 

At  the  time  of  the  loss  and  after  satisfaction  of  the  mort- 
gage debt,  appellee  merely  had  a  personal  claim  against  the 
owner  of  the  property  for  the  sum  of  $700.  It  had  no  lien 
upon  any  of  the  property  insured  for  any  part  of  that 
amount.  So  far  as  the  claim  for  the  $700  was  concerned, 
appellee  was  nothing  more  than  a  simple  contract  creditor. 

We  are  of  opinion  that  the  extent  of  the  contract  of  the 
owner  of  the  property  and  policy  of  insurance  with  appel- 
lee was  limited  to  appellee's  insurable  interest  when  the 
contract  was  made,  and  that  the  contract  had  no  relevancy 
whatever  to  any  simple  contract  debts  which  might  there- 
after become  due  to  appellee. 

But  it  is  contended  by  counsel  for  appellee  that  there  was 
no  valid  assignment  of  the  interest  of  the  owner  of  the 
property  destroyed  to  appellant.  We  regard  this  conten- 
tion as  untenable.  The  assignment  was  made  after  the 
loss.  Possession  of  the  policy  was  not  essential.  Aultman 
v.  McConnell,  34  Fed.  Rep.  724. 

We  are  of  opinion  that  when  appellee  had  been  paid  its 
mortgage  debt  out  of  the  insurance  money  that  its  claim 
upon  the  fund  was  extinguished,  and  that  appellant,  to 
whom  it  had  been  assigned  after  the  loss,  was  entitled  to 
the  balance. 

Therefore,  the  judgment  of  the  Superior  Court  is  re- 
versed and  the  cause  is  remanded,  with  directions  to  that 
court  to  enter  a  decree  awarding  the  amount  in  contro- 
versy to  appellant. 

Reversed  and  remanded  with  directions. 
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Ashland  Block  Association  v.  Edward  Thompson  Co. 

1.  Salbs — Delivery  by  an  Unpaid  Vendor. —A  delivery  of  personal 
property  by  an  unpaid  vendor  under  a  contract  of  sale  passes  the  title 
so  far  that  an  innocent  purchaser  from  the  vendee  will  be  protected, 
irrespective  of  the  terms  of  the  contract  of  sale  or  the  intention  of  the 
parties. 

2.  Same— Possession  and  Ownership.— To  suffer  the  real  ownership 
of  personal  property  to  be  in  one  person  and  without  notice  to  the 
world,  the  ostensible  ownership  in  another  gives  a  false  credit  to  the 
latter  and  is  liable  to  work  an  injury  to  third  persons. 

Assumpsit,  for  merchandise  sold  and  delivered.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1000.  Affirmed. 
Opinion  filed  April  22,  1901. 

Statement. — Appellee  brought  this  suit  to  recover  from 
appellant  the  value  of  a  set  of  the  first  edition  of  the 
American  and  English  Encyclopaedia  of  Law.  The  books 
were  placed  by  appellee,  the  publisher  of  them,  in  the  pos- 
session of  one  Buell,  a  lawyer,  and  they  had  been  bought  by 
appellant  upon  foreclosure  sale  of  a  mortgage  made  by 
said  Buell.  Appellant  contends  that  the  transaction  by 
which  Buell  acquired  the  possession  of  the  books  was  a  sale, 
and  that  therefore  Buell,  as  vendee  in  possession,  had 
power  to  convey  a  good  title  through  the  mortgage.  Ap- 
pellee contends  that  it  never  sold  the  books  to  Buell,  but 
merely  loaned  them  to  him,  and  that  therefore  Buell  never 
had  any  power  to  convey  the  books  to  another.  The  con- 
tract between  appellee  and  Buell  was,  in  its  substantial 
parts,  as  follows : 

"  No.  2871.  To  Edward  Thompson  Company,  C.  W.  Du- 
raont,  Western  Sales  Agent,  115  Monroe  St.,  Chicago, 
Illinois,  April  1,1896: 

Please  deliver  to  me,  carriage  paid,  as  published,  the  sec- 
ond edition  of  the  American  and  English  Encyclopaedia  of 
'  Law,  for  which  I  agree  to  pay  you  $7.50  per  volume.  The 
publishers  hereby  agree  to  complete  the  said  second  edi- 
tion in  not  to  exceed  thirty  volumes,  exclusive  of  index. 
In  consideration  of  the  loan  to  me  of  the  twenty-nine  vol- 
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umes  and  two  indexes  of  the  first  edition  during  the  period 
of  publication  of  the  second  edition,  I  hereby  a^ree  upon 
delivery  of  said  first  edition  to  pay  you  $6  cash  and- my 
notes  for  $6  each,  without  interest,  payable  monthly,  and 
running  from  one  to  thirty  months,  both  inclusive;  it  being 
understood  and  agreed  that  said  amounts  are  advances  paia 
on  the  second  edition  of  the  American  and  English  Ency- 
clopaedia of  Law. 

I  further  agree  to  return  to  the  said  Edward  Thompson 
Company  the  volumes  of  the  first  edition  loaned  to  me  as 
fast  as  they  shall  be  replaced  by  the  volumes  of  the  second 
edition.  In  addition  to  the  cash  payment  and  notes  above 
mentioned,  I  agree  to  pay  $1.50  upon  the  delivery  to  me 
of  each  volume  of  the  second  edition,  provided,  however, 
the  total  amount  paid  under  this  contract  shall  not  exceed 
the  price  of  the  whole  number  of  volumes,  including  the 
index  of  the  second  edition  when  completed;  and  I  further 
agree,  and  it  is  hereby  made  a  part  of  this  contract,  that 
the  title  to  all  of  the  above  described  books  shall  remain  in 
the  Edward  Thompson  Company  until  said  note  or  notes 
are  all  paid  in  full,  and  if  default  shall  be  made  in  the  pay- 
ment of  any  of  said  notes  and  shall  continue  for  thirty 
days,  all  of  the  above  notes  shall  immediately  become  due, 
and  the  Edward  Thompson  Company  shall  have  the  abso- 
lute right  to  retake  with  or  without  process  of  law  all  of 
said  books  into  their  possession,  provided,  however,  that  if 
said  Edward  Thompson  Company  shall  at  any  time  exer- 
cise their  said  rights  to  retake  said  books,  the  purchaser 
shall  have  the  privilege  within  one  year  from  the  time  of 
said  retaking,  of  paying  the  amount  unpaid  with  interest  at 
six  per  cent  per  annum,  including  the  cost  and  expenses 
incurred  in  the  course  of  said  retaking,  and  of  receiving 
baok  said  books,  or  in  lieu  thereof  a  new  set  in  like  binding, 
as  said  Edward  Thompson  Company  mav  elect.  This  order  is 
subject  to  the  approval  of  the  Edward  'Thompson  Company. 

It  is  hereby  understood  that  any  addition  or  alteration  to 
this  contract  or  repetition  made  shall  not  affect  this  contract 
or  bind  the  parties  hereto  unless  such  addition,  alteration  or 
repetition  is  herein  written,  as  this  contract  is  a  complete 
embodiment  of  the  terms  mutually  agreed  upon. 

(Signed)        George  C.  Buell. 

C.  W.  Dcmont, 
Afngr.  of  Western  Sales  Office. 

W.  D.  Lawrence,  Agent." 
Buell,   having  executed  a  chattel  mortgage  upon   the 
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books  of  the  first  edition,  which  were  delivered  to  him 
under  this  contract,  and  having  defaulted  in  payments  se- 
cured by  the  mortgage,  there  was  a  foreclosure,  and  appel- 
lant bought  the  books  at  the  foreclosure  sale.  Appellee 
thereafter  demanded  the  books  of  appellant,  and  upon  re- 
fusal to  turn  them  over,  brought  this  suit  to  recover  their 
value. 

The  cause  was  submitted  to  the  court  without  a  jury, 
and  the  trial  resulted  in  a  finding  and  judgment  for  ap- 
pellee. 

William  H.  Arthur  and  James  F.  Boland,  attorneys  for 
appellant. 

Sigmdnd  Zeisler,  attorney  for  appellee, 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  decisive  question  presented  in  this  case  is  as  to 
whether  Buell  in  his  transaction  with  appellee  became  a 
conditional  vendee  of  the  books  or  a  mere  bailee.  If  Buell 
was  a  vendee,  then  the  attempt  to  effect  a  reservation 
of  title  in  the  vendor,  appellee,  would  be  ineffectual  as 
against  the  claim  of  appellant.  For  the  rule  is  well  settled 
that  a  delivery  of  personal  property  by  an  unpaid  vendor 
under  a  contract  of  sale  passes  the  title  so  far  that  an  inno- 
cent purchaser  from  the  vendee  will  be  protected,  irrespect- 
ive of  the  terms  of  the  contract  of  sale  or  the  intentions  of 
the  parties.  Jennings  v.  Gage,  13  111.  610;  Chicago  Dock 
Co.  v.  Foster,  48  111.  507;  Young  v.  Bradley,  6S  111.  553; 
Cold  Storage  Co.  v.  Bankers  Nat.  Bank,  176  111.  260. 

And  the  same  protection  is  accorded  to  a  mortgagee  who 
acquires  from  the  vendee  in  possession  under  like  con- 
ditions. 

The' reason  of  the  rule  is  that  to  suffer,  without  notice  to* 
the  world,  the  real  ownership   to  be  in  one  person  and  the 
ostensible  ownership  in  another,  gives  a  false  credit  to  the 
latter,  and  in  this  way  works  an   injury  to  third  persons. 
Chickering  v.  Bastress^  130  111.  206. 

Decisions  in  other  States  which  are  cited  can  not  govern. 
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The  doctrine  as  differently  announced  in  some  other  juris- 
diction and  as  adhered  to  in  this  State  is  very  thoroughly 
compared  and  considered  in  Harkness  v.  Russell,  118  U.  S. 
663. 

But  the  doctrine  that  a  loss  of  title  to  goods,  as  between 
parties  equally  innocent,  should  fall  upon  him  who  has  vol- 
untarily transferred  to  another  such  possession  as  enabled 
him  to  commit  fraud,  has  no  application  to  simple  bail- 
ments. It  is  not  the  law  that  by  a  simple  bailment,  the 
bailor  is  subjected  to  the  hazard  of  purchase  by  an  innocent 
party  from  the  bailee  in  possession.  In  order  to  make 
the  rule  as  announced  in  the  decision  above  cited  applicable 
to  any  case,  it  must  appear  that  there  is  something  more 
than  a  mere  bailment,  viz.,  a  sale. 

We  have,  therefore,  only  to  determine  whether  there  was 
here  a  conditional  sale  of  the  books  in  question  by  appellee 
to  Buell,  or  a  mere  loan  of  them,  i.  e.,a,  bailment.  We  are 
of  the  opinion  that  it  was  a  bailment.  Doubtless  a  sale  was 
contemplated  and  contracted  in  the  transaction  evidenced 
by  the  contract  between  appellee  and  Buell,  but  it  was  a 
sale  of  the  second  edition  of  the  books,  not  of  the  books 
here  in  question.  The  books  of  the  first  edition,  for  the 
value  of  which  the  recovery  is  here  had,  were  not  sold  by 
the  terms  of  the  written  contract.  The  second  edition  was 
sold.  It  was  clearly  the  intent  of  the  parties  to  the  con- 
tract that  the  books  of  the  first  edition  should  be  loaned  bv 
appellee  to  Buell  until  such  time  as  the  books  of  the  second 
edition  were  forthcoming,  and  then  returned  to  appellee, 
the  owner.  And  this  intention  is  expressed  by  the  terms  of 
the  contract.  Buell  never  became  the  owner;  he  was  merelv 
the  bailee.  Nor  was  it  contemplated  bjT  the  contract  of  the 
parties  that  he  should  ever,  under  any  condition,  become 
the  owner  of  these  books.  In  each  of  the  Illinois  cases 
relied  upon  by  counsel  for  appellant,  it  will  be  found  that 
there  was  in  some  way,  under  whatever  restrictions,  a  con- 
templation of  a  future  ownership  by  the  party  put  into 
possession. 
If  there  appeared  to  have  been  a  choice  permitted  to 


First  District — October  Term,  1900.      505 

Bennet  v.  Gilbert. 

Buell  by  the  contract,  by  exercise  of  which  he  might  elect 
to  retain  the  books  in  question  and  perform  conditions  of 
payment,  then  the  elements  of  a  conditional  sale  would  be 
presented.  But  here  there  was  no  such  alternative.  The 
obligation  was  to  return  the  specific  articles  which  were 
the  subject  of  the  bailment,  viz.,  the  books  in  question. 
Therefore  this  transaction  can  not  be  held  to  be  a  sale,  and 
must  be  treated  as  a  simple  bailment.  Chickering  v.  Bas- 
tress,  130  111.  206. 

There  is  no  question  here  of  an  estoppel  upon  appellee, 
as  invoked  by  counsel  for  appellant.  There  is  no  evidence 
that  appellee  was  even  aware  of  the  actions  of  Buell  by 
which  he  treated  these  books  as  his  own.  Nor,  on  the  other 
hand,  is  there  any  evidence  that  appellant  was  aware  that 
upon  one  of  the  pages  of  each  volume  of  the  books  there 
was  printed  the  provision  that  "  this  book  is  the  property 
of  the  Edward  Thompson  Company,  and  is  only  loaned  to 
the  subscriber  to  the  new  edition  of  the  American  and 
English  Encyclopaedia  of  Law."  But  the  provision, 
whether  known  to  appellant  or  not,  is  competent  as  evi- 
dence of  the  real  nature  of  the  transaction.  For,  if  the 
transaction  was  in  fact  a  bailment  onlv,  then  whether  that 
fact  were  known  to  appellant  or  not,  the  bailor  is  in  law 
entitled  to  his  goods  as  against  appellant,  to  whom  they 
were  wrongfully  conveyed  by  the  bailee. 

We  are  of  opinion  that  the  transaction  constituted  a  bail- 
ment only.  Therefore  the  judgment  of  the  learned  trial 
court  is  right  and  should  be  affirmed. 
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1.  Practice—  When  the  Plea  Puis  Darien  Continuance  Waives  all 
Previous  Pleas.— When  the  plea  puis  darien  continuance  purports  to 
be  an  answer  to  the  whole  cause  of  action,  in  bar,  it  waives  all  previous 
pleas;  but  when  there  are  two  parties  beneficially  interested  and  the 
plea  is  limited  to  the  interest  of  one  of  them,  the  rule  is  otherwise. 

2.  Same— Pleading  after  Demurring. — Where  a  party  pleads  to  a 
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declaration  after  demurring  to  it,  without  formal  leave  of  the  court,  the 
effect  is  to  waive  his  demurrer. 

3.  Measure  of  Damages— In  Suits  by  Officer*  on  Replevin  Bonds.'— 
A  sheriff,  as  the  special  owner  of  property  levied  on  by  virtue  of  an 
execution  in  his  hands,  is  entitled,  as  a  general  rule,  to  recover  the  full 
value  of  the  property  replevied,  and,  as  he  represents  not  only  the 
interest  of  the  execution  creditor,  but  also  the  general  owner  of  the  prop- 
erty, if  the  proceeds  of  the  judgment  exceed  the  amount  due  to  the 
execution  creditor,  it  is  the  sheriffs  duty  to  hold  such  excess  in  trust 
for,  or  pay  it  to  the  general  owner  or  to  whomsoever  may  appear  to  be 
entitled  to  it. 

Trespass  on  the  Case.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.   Affirmed.    Opinion  filed  May  22,  1901. 

Statement. — At  the  September  term,  1892,  of  the  Su- 
perior Court  of  Cook  County,  D.  Davis  recovered  judg- 
ment against  Rose  Morris  and  D.  Harris  for  the  sum  of 
$2,716.98  and  $6  costs,  and  September  17,  1892,  an  exe- 
cution was  issued  on  said  judgment  and  delivered  to  the 
sheriff.  Morris  and  Harris  were  partners  and  engaged  in 
the  fur  business  in  the  city  of  Chicago,  and  the  sheriff 
levied  the  execution  on  their  partnership  property  and 
returned  the  same,  September  17,  1S92,  "satisfied  for 
$1,039.33,  and  unsatisfied  as  to  balance." 

September  22,  1892,  Henry  Bennet,  appellant  here,  sued 
out  a  writ  of  replevin  against  the  sheriff  for  part  of  the 
goods  levied  on  by  the  sheriff,  as  above  stated,  which  writ 
was  served  by  the  coroner,  by  taking  from  the  sheriff  the 
property  described  in  it  and  delivering  the  same  to  Bennet. 

September  27,  1892,  Bennet  sued  out  another  writ  of 
replevin  against  the  sheriff  for  ten  mink  coats,  levied  on  by 
the  sheriff,  by  virtue  of  the  above  mentioned  execution, 
which  writ  of  replevin  was  served  by  taking  the  mink  coats 
from  the  sheriff  and  delivering  them  to  appellant. 

The  replevin  suit  commenced  September  27,  1892,  was 
dismissed  June  3,  1895,  and  the  replevin  suit  commenced 
September  22,  1892,  was  dismissed  April  26,  1897. 

In  each  case  there  was  judgment  for  a  return  of  the 
property  replevied   to  the  defendant,     October   24,  1895, 
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D.  Davis,  plaintiff  in  the  above  mentioned  judgment  against 
Morris  and  Harris,  executed  to  S.  Levy  &  Co.  the  follow- 
ing instrument: 

"Chicago,  Illinois,  October  24,  1895. 

Whereas,  I  am  indebted  to  the  firm  of  S.  Levy  &  Co.  in 
the  sum  of  $1,413.18,  and 

Whereas,  1  am  desirous  of  securing  said  indebtedness  to 
said  S.  Levy  &  Co.,  and 

Whereas,  I  did,  on  the  17th  day  of  September,  1892, 
recover  three  judgments  in  the  Superior  Court  of  Cook 
County,  against  Morris  &  Harris,  in  cases  No.  142,316, 
142,317  and  142,318,  and 

Whereas,  while  the  sheriff  was  in  possession  of  the  prop- 
erty levied  upon  under  the  executions  issued  in  said  cases, 
two  replevin  suits  were  begun  by  Henry  Bennet  as  No. 
142,444  and  142,548,  the  last  of  which  has  been  dismissed 
and  writ  of  retorno  habendo  awarded,  and 

Whereas,  property  was  taken  under  the  replevin  writs  in 
both  of  said  cases  and  I,  by  virtue  of  said  judgments  which 
are  unsatisfied,  have  an  interest  in  whatever  may  be  recov- 
ered on  the  bond  given  in  said  two  replevin  suits, 

Now  therefore,  I  hereby  assign,  sell,  transfer  and  set 
over  to  said  S.  Levy  &  Co.,  as  security  for  said  indebted- 
ness, one-half  of  whatever  I  may  receive  at  any  time  here- 
after, or  to  which  1  shall  be  entitled  in  anv  suit  or  suits 
on  said  bond  or  bonds,  or  in  case  said  matters  are  settled 
between  the  parties,  and  I  hereby  direct  Messrs.  Moran, 
Kraus  &  Mayer,  or  the  sheriff  or  coroner,  or  any  other  per- 
son or  persons  who  may  receive  said  moneys,  to  pay  one- 
half  thereof  after  deducting  the  necessary"  expenses  to  S. 
Lew  &  Co. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  24th  day  of  October,  1895. 

D.  Davis.     (Seal.)" 

May  26,  1897,  the  following  agreement  was  made  be- 
tween the  parties  thereto: 

"  It  is  agreed  between  D.  Davis,  party  of  the  first  part, 
and  S.  Levy  &  Co.,  composed  of  S.  Levy  and  I.  Berken- 
field,  parties  of  the  second  part,  that  by  reason  of  the  fact 
that  the  said  D.  Davis  is  a  judgment  creditor  of  Rose  Mor- 
ris and  Debrozinsky  Harris,  and  as  such  judgment  creditor 
has  a  claim  against  Henry  Bennet  and  the  sureties  upon 
certain  replevin  bonds,  executed  by  or  for  and  on  behalf  of 
the  said  Henry  Bennet,  and  by  reason  of  the  fact  that  the 
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said  Henry  Bennet  by  reason  of  certain  replevin  suits  hav- 
ing been  instituted  by  said  Henry  Bennet  and  by  reason  of 
the  fact  that  said  D.  Davis  has  heretofore  assigned,  sold  and 
transferred  one-half  of  all  of  his  interest  in  said  judgments 
and  of  the  claims  upon  and  against  said  replevin  bonds  to 
said  S.  Levy  &  Co.,  and  that  in  order  to  fully  recover  the 
amounts  of  said  claims  and  judgments,  it  is  necessary  that 
a  suit  or  suits  be  instituted  upon  said  replevin  bonds  with- 
out delay  and  prosecuted  to  a  final  conclusion,  and  to  the  end 
that  said  suits  may  be  instituted  without  delay  and  prose- 
cuted to  a  conclusion,  or  that  the  said  claims  may  be  col- 
lected and  recovered  by  compromise,  the  said  D.  Davis 
hereby  agrees  to  immediately  and  at  his  own  expense,  cause 
to  be  instituted  suit  or  suits  on  said  replevin  bonds  and 
prosecute  the  same  to  a  conclusion,  and  to  advance  all  of  the 
costs  and  expenses  thereof. 

In  consideration  of  the  premises,  it  is  hereby  agreed  by 
and  between  the  said  D.  Davis,  party  of  the  first  part,  and 
the  said  S.  Levy  &  Co.,  party  of  the  second  part,  that  out 
of  the  proceeds  realized  from  such  litigation,  or  compro- 
mise, of  said  claims,  there  shall  be  paid  to  the  firm  or  S. 
Levy  &  Co.  one-half  of  the  said  proceeds,  after , deducting 
therefrom  one-half  of  the  court  costs  of  said  litigation,  so 
that  each  party  shall  bear  one-half  of  the  court  costs  in- 
curred in  said  litigation  and  shall  have  one-half  of  the  pro- 
ceeds realized  from  said  litigation  or  from  a  compromise  of 
such  claims. 

It  is  further  agreed  that  no  settlement  or  compromise  of 
said  claims  or  judgments  shall  be  made  by  said  D.  Davis  or 
his  attorney,  or  any  one  representing  them  or  either  of 
them,  without  the  consent  of  S.  Levy  &  Co.,  and  said  D. 
Davis  will  cause  said  suit  to  be  instituted  on  said  bond  and 
to  be  prosecuted  to  a  conclusion  as  rapidly  as  possibly. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  26th  day  of  May,  1897. 

D.  Davis, 
S.  Levy  &  Co." 

November  2,  1898,  James  Pease,  the  sheriff,  commenced 
suit  in  the  Circuit  Court  of  Cook  County  against  Bennet, 
the  plaintiff,  in  the  replevin  suits.  The  action  is  described 
in  the  praecipe  and  summons  as  "  trespass  on  the  case  on 
promises."  The  declaration  contains  two  counts.  The 
first  count  avers,  in  substance,  the  delivery  of  the  execution 
in  Davis  v.  Morris  &  Harris  to  the  sheriff,  and  the  levy 
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thereof,  as  heretofore  stated,  on  certain  goods,  describing 
the  goods,  and  that  on,  to  wit,  September  27, 1892,  Henry 
Bennet  wrongfully  seized  and  took  from  the  sheriff  the 
described  property;  that  the  value  of  the  sheriff's  special 
interest  in  the  property,  by  virtue  of  the  execution,  was  the 
sum  of  $2,724.48,  and  that  the  market  value  of  the  property, 
so  wrongfully  taken  and  converted  by  Bennet,  was,  to  wit, 
$2,500,  and  that  plaintiff,  by  reason  of  such  wrongful 
taking  and  conversion,  was  unable  to  satisfy  said  execution, 
and  there  still  remains  due  thereon  the  sum  of  $1,039.33, 
together  with  interest  thereon  from  September  17,  1892. 
The  second  count  is  substantially  the  same  as  the  first,  ex- 
cept that  it  omits  the  averment  as  to  the  special  interest  of 
the  plaintiff,  the  sheriff,  in  the  property,  and  the  averment 
of  the  amount  remaining  due  on  the  execution.  Messrs. 
Moses,  Rosenthal  and  Kennedy  were  the  attorneys  of  record 
for  the  plaintiff,  Pease;  and  L.  D.  Thoman  was  the  attorney 
of  the  defendant,  Bennet.  Thoman  testified  that  he  had 
several  interviews  with  members  of  the  firm  of  Moses, 
Rosenthal  &  Kenned v,  and  had  offered  them,  on  behalf  of 
the  defendant,  Bennet,  $500  in  settlement  of  the  claim; 
that  subsequently  Davis  came  to  his,  Thoman's,  office,  and 
told  him  that  he,  Davis,  understood  that  Bennet  had 
offered  .$500  in  settlement,  which  he,  Davis,  was  willing  to 
accept,  but  that  Mr.  Kennedy,  of  Moses,  Rosenthal  & 
Kennedy,  would  not  consent  to  such  settlement,  and  told 
him,  Davis,  that  if  he  wanted  to  settle  for  such  sum,  he 
should  himself  settle.  Mr.  Kennedy  denies  that  he  so 
told  Davis,  and  Mr.  Thoman  says  he  merely  acted  on  the 
information  which  he  received  from  Davis. 

January  28,  1899,  an  order  was  entered,  showing  the  ap- 
pearance in  person  of  Bennet,  and  a  motion  by  him,  khatB. 
Behrend  be  substituted  as  the  attorney  for  the  plaintiff  in- 
stead of  Moses,  Rosenthal  &  Kennedy;  the  allowance  of 
said  motion;  the  entry  of  the  appearance  of  the  defendant, 
Bennet,  by  one  Harnwell,  and  of  Harn well's  appearance  as 
Bennet's  attorney,  and  a  judgment,  by  agreement,  against 
Bennet  for  $500.   Prior  to  the  entry  of  this  judgment,  Ben- 
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net,  the  defendant,  had  not  been  served  with  process,  or  en- 
tered his  appearance.  The  amount  of  the  judgment,  $500, 
was  paid  by  Bennet  to  Davis  in  open  court,  at  the  term 
the  judgment  was  rendered,  and  Thoman,  Bennet's  attor- 
ney, testified  that  he  caused  it  to  be  so  paid. 

Davis  executed  to  Bennet  the  following  instrument: 

"Whereas,  on  or  about  the  day  of   October,  1892, 

two  actions  in  replevin  wherein  Henry  Bennet  was  plain  tiff 
and  D.  Morris  and  D.  Harris  were  defendants,  were 
brought  in  the  courts  of  record  of  Cook  county,  Illinois,  in 
which  action  the  said  Bennet,  by  one  David  Tichnor,  gave 
bonds  in  replevin  to  the  sheriff  of  Cook  county,  in  whose 
possession  the  said  property  then  was  being  held  by  him 
under  execution,  issued  on  a  judgment  rendered  in  favor  of 
D.  Davis  in  the  sum  of  $2,500  and  $5,000,  respectively,  and 

Whereas,  said  actions  were  afterward  dismissed  and  no 
trial  was  had  on  either  of  them,  and 

Whereas,  on  the  2d  day  of  November,  1892,  James  H. 
Gilbert,  for  the  use  of  D.  Davis,  brought  his  action  in  the 
Circuit  Court  of  Cook  County,  Illinois,  against  Henry 
Bennet,  to  recover  the  value  of  the  goods  taken  from  him, 
said  Gilbert,  as  sheriff,  under  the  writs  of  replevin  herein 
referred  to,  and 

Whereas,  the  said  D.  Davis  is  desirous  of  making  settle- 
ment with  said  defendant  Bennet,  in  full  satisfaction  of 
any  damages  arising  out  of  the  taking  of  the  goods  by  re- 
plevin as  aforesaid,  and 

Whereas,  at  the  time  said  actions  in  replevin  were  com- 
menced there  was  no  property  interest  in  D.  Morris  and  D. 
Harris  in  the  said  goods  and  chattels  replevied  by  the  said 
Bennet,  all  of  their  interest  therein  having  been  covered  by 
the  execution  in  the  hands  of  the  sheriff  and  levied  upon 
to  satisfy  the  judgment  against  them,  in. favor  of  said  D. 
Davis, 

Now  therefore,  for  and  in  consideration  of  the  sum  of 
one  dollar  and  other  good  and  valuable  consideration,  we, 
D.  Morris,  D.  Harris  and  D.  Davis,  acknowledge  receipt  in 
full  payment  of  any  and  all  demands  on  our  part,  and  the 
part  of  each  of  us,  our  heirs,  executors,  administrators  and 
assigns,  of  any  claim  or  demand  which  we  may  have  had 
against  the  said  Bennet,  or  any  one  for  and  in  his  behalf,  in 
respect  to  the  actions  in  replevin  as  hereinbefore  stated,  or 
either  of  them,  or  the  bonds  in  replevin  given  in  said 
actions,  and  fully  released  and  discharged  the  said  Bennet 
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his  heirs,  executors,  administrators  and  assigns,  from  any 
and  all  liability  of  any  kind  and  character  growing  out  of 
said  actions,  or  either  of  them,  or  from  any  liability  on  the 
bonds,  or  either  of  them,  or  from  any  and  all  other  causes 
on  which  any  right  of  action  might  have  heretofore  been 
based  or  which  mav  have  accrued  bv  reason  of  anv  of  the 

V  *  ft.  K 

acts  and  things  done  by  said  Bennet  in  respect  thereof. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  27th  day  of  January,  1899. 

D.  Morris.     [Seal. 
D.  Hareis.     [Seal. 
D.  Davis.       [Seal. 
In  the  presence  of  B.  B  eh  rend." 

The  document  purports  to  have  been  sworn  to  before 
Bernard  Behrend,  notary  public. 

It  is  admitted  that  neither  the  plaintiff,  Gilbert,  nor  any 
member  of  the  firm  of  Moses,  Rosenthal  &  Kennedy,  his 
attorneys,  had  any  notice  of  the  entry  of  the  above  men- 
tioned judgment,  the  payment  of  the  amount  thereof  by 
Bennet  to  Davis,  or  the  foregoing  release. 

February  9,  1899,  the  plaintiff,  Gilbert,  by  his  attorneys, 
moved  the  court  to  vacate  the  said  judgment,  presenting 
affidavits  in  support  of  the  motion,  Bennet  being  repre- 
sented by  Leroy  D.  Thoman  and  others,  his  attorneys,  B. 
Behrend  also  being  present.  The  court  entered  an  order 
adjudging  that  the  judgment  was  procured  by  Davis  by 
fraud  practiced  on  the  court;  ordered  Davis  to  pay  into 
court  to  the  clerk  $250,  and  continued  the  motion.  Febru- 
ary 17,  1899,  the  court  ordered  an  attachment  for  Davis, 
who  was  not  found,  and  July  11,  1899,  the  court,  on  motion 
of  the  plaintiff's  attorneys,  vacated  the  judgment  and  rein- 
stated the  cause,  and  ruled  the  defendant,  Bennet,  to  plead 
by  October  2,  1899.  At  the  last  date  Bennet  filed  the  gen- 
eral issue  and  a  special  plea.  The  special  plea  is,  in  sub- 
stance, as  follows : 

"And  now  this  2d  day  of  October,  1899,  until  which 
day  time  was  given  by  the  court  to  the  defendant  to  file  his 
plea  to  the  declaration  herein,  now  here  comes  the  defend- 
ant, by  Leroy  D.  Thoman,  F.  W.  Harnwell  and  W.  S.  Oppen- 
heim,  his  counsel,  and  says  that  the  plaintiff  ought  not 
further  to  maintain  so  much  of  his  said  action  as  is  for  the 
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benefit  of  one  Dubzinsky  Davis  against  him,  the  defendant 
because  he  says  that,  since  the  institution  of  this  suit,  and 
before  this  day,  on,  to  wit,  the  27th  day  of  January,  1891), 
he,  the  said  Dubzinsky  Davis,  did,  for  a  good  and  valuable 
consideration,  execute  and  deliver  to  the  defendant,  Henry 
Bennet,  his  deed  of  release,  sealed  with  his  seal,  releasing 
the  defendant  from  all  the  matters  complained  of  as  to  him, 
said  Davis,  in  the  first  and  second  paragraphs  of  plaintiff's 
said  declaration,  which  release  is  in  the  words  and  figures 
following,  to-wit : " 

Here  follows  in  the  plea  the  release  executed  by  Davis  to 
Bennet,  of  date  January  27,  1899,  abo^ve  set  out.  The  plea 
concludes  as  follows : 

"Wherefore  he  prays  judgment  if  the  said  James  H. 
Gilbert,  sheriff  of  Cook  county,  ought  further  to  have  or 
maintain  so  much  of  his  aforesaid  action  as  is  for  the  bene- 
fit of  said  Dubzinsky  Davis  against  him,  the  defendant,  etc." 

November  11,  1899,  plaintiff,  by  his  attorney,  moved  to 
strike  from  the  files  the  plea  of  the  general  issue,  and  de- 
murred to  the  special  plea,  which  motion  and  demurrer 
were  both  overruled  by  the  court.  February  23,  1900,  the 
plaintiff  filed  a  replication  to  the  special  plea,  which,  omit- 
ting the  formal  commencement,  is  as  follows  : 

"Says  that  he  ought  not  to  be  precluded  from  further 
having  and  maintaining  so  much  of  his  aforesaid  action  as 
is  for  the  benefit  of  one  Dubzinskv  Davis  against  said  de- 
fendant,  because  he  says  that  said  Dubzinsky  Davis  did  not 
execute  the  said  deed  of  release  in  said  plea  set  forth,  and 
this  he  prays  may  be  inquired  into  by  the  country." 

The  cause,  by  agreement  of  the  parties,  was  tried  by  the 
court,  without  a  jury,  and  the  court  found  for  the  plaintiff, 
assessed  the  plaintiff's  damages  at  the  sum  of  $1,116.07,  and 
rendered  judgment  for  that  sum. 

Leroy  D.  Thoman  and  W.  S.  Oppenheim,  attorneys  for 
appellant. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  appellee. 

Me.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 
Appellee's  counsel  preserved  a  bill  of  exceptions  to  the 
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action  of  the  court  in  overruling  the  motion  to  strike  the 
plea  of  the  general  issue  from  the  files  and  in  overruling  the 
demurrer  to  the  special  plea,  and  has  assigned  cross-errors 
as  to  these  rulings.  In  support  of  the  motion  to  strike  from 
the  files  the  plea  of  the  general  issue,  counsel  urge  that  the 
special  plea  being  puis  darein  continuance,  or  in  the  nature 
of  a  plea  puis  darein  continuance,  was  a  waiver  of  the 
other  plea;  citing  Mount  v.  Scholes,  120  111.  304;  City  of 
East  St.  Louis  v.  Iienshaw,  153  lb.  491;  Angus  v.  C,  T.  & 
S.  Bank,  170  lb.  298;  Miller  v.  McCorraick  H.  M.  Co.,  34 
111.  App.  571,  and  Harding  v.  Horton,  79  lb.  123. 

In  each  of  these  cases  the  plea  purported  to  be  to  the 
whole  cause  of  action.  In  such  case  the  general  rule,  that 
a,  \Agsl  pziis  darein  continuance  in  bar  waives  all  previous 
pleas,  applies.  In  the  present  case  there  are  two  parties 
beneficially  interested,  as  appears  on  the  face  of  the  decla- 
ration :  Davis,  the  execution  creditor,  and  Morris  &  Harris, 
the  judgment  debtors  and  general  owners  of  the  prop- 
erty in  question;  and  the  special  plea  is  limited  to  the  in- 
terest of  Davis.  In  such  case  we  do  not  understand  that 
the  general  rule  is  applicable.  Morris  v.  Cook,  19  Wend. 
699,  was  ejectment.  The  defendant  pleaded  the  general 
issue  to  the  whole  declaration.  Subsequently  he  pleaded 
puis  daymen  continuance  as  to  three-tenths  of  an  acre  of 
the  land  in  controversy,  title  acquired  by  him  pending  the 
suit.  In  respect,  to  the  objection  that  the  special  plea  was 
a  waiver  of  the  plea  of  the  general  issue,  the  court  say: 

"  It  is  supposed  by  the  plaintiff's  counsel  that  a  plea  puis, 
etc.,  is  a  waiver  of  all  previous  pleas,  whether  it  be  inter- 
posed to  the  whole  or  only  part  of  the  plaintiff's  action. 
The  rule  is,  perhaps,  universal,  where  the  plea  goes  to  the 
whole  subject  of  the  declaration.  But  where  it  goes  to  one 
of  several  counts,  or  to  any  particular  part  of  an  entire 
claim,  I  can  see  no  reason  for  making  it  a  waiver  beyond 
what  it  professes  to  answer.  In  Rayner  v.  Dyett,  2  Wend. 
300,  a  plea  puis  of  a  discharge  of  the  body  from  imprison- 
ment was  held  to  be  no  waiver  of  the  previous  general  pleas 
in  bar.  Why  was  this  so?  Plainly  because  the  plea /w>> 
was  partial.  It  affected  the  remedy  merely.  It  acted  as  a 
waiver  no  further  than  it  was  intended  as  an  answer." 

Vol..  XC1V33 
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We  think  the  reasoning  of  the  court,  in  the  case  cited, 
unanswerable.  The  motion  to  strike  the  general  issue  from 
the  files  was  properly  overruled.  The  appellee,  by  reply- 
ing issuably  to  appellant's  special  plea,  waived  his  de- 
murrer to  the  plea.  The  rule  that  pleading  issuably  to  a 
declaration  or  other  pleading  is  a  waiver  of  a  prior  de- 
murrer to  such  declaration  or  pleading,  is  too  familiar  to 
require  citation  of  authorities.  But  counsel  contend  that 
pleas  puis,  etc.,  are  an  exception  to  the  rule.  Their  argu- 
ment is  that  such  pleas  partake  of  the  nature  of  pleas  in 
abatement,  and  must  be  framed  with  exactness,  citing 
Mount  v.  Scholes,  120  111.  394,  and  other  cases;  and  that  the 
rule  in  regard  to  pleas  in  abatement  is,  that  on  a  judgment 
of  respondeat  ouster,  if  the  defendant  subsequently  pleads  in 
bar,  the  plea  in  bar  is  not  a  waiver  of  the  prior,  plea  in 
abatement,  citing  Delahay  v.  Clement,3  Scam.  200.and  other 
cases.  The  argument  is  sophistical.  It  assumes  that  be- 
cause a  plea  puis,  etc.,  is  required  to  be  framed  with  great 
particularity,  as  is  a  plea  in  abatement,  therefore  such  plea 
must  be  treated  as  a  plea  in  abatement  for  all  purposes;  and 
also  assumes  that  the  effect  of  pleading  over,  after  judg- 
ment of  respondeat  ouster  on  a  plea  of  abatement,  is  the 
same  as  if  a  defendant  voluntarily  pleaded.  A  plea  puis, 
etc.,  may  be  either  in  abatement  or  in  bar.  1  Chitty  on 
PL,  5th  Am.  Ed.  571.  The  plea  in  question  is  a  plea  in  bar 
to  the  further  maintenance  of  the  action,  precisely  as  was 
the  plea  in  Morris  v.  Cook,  supra.  In  Delahay  v.  Clement, 
#upra9  cited  by  appellee's  counsel,  the  court  distinguishes 
between  the  effect  of  pleading  over,  after  a  judgment  of 
respondeat  ouster,  and  pleading  after  demurrer  overruled. 
In  that  case  the  court  had  held,  on  the  original  hearing, 
that  the  filing  of  the  plea  in  bar  was  a  waiver  of  the  plea  in 
abatement.    The  opinion  was  on  a  rehearing,  and  the  court 

savs : 

«/ 

"  This  court  was  doubtless  led  into  this  error  by  suppos- 
ing that  the  defendant  below  stood  upon  the  same  ground 
as  a  party  who,  after  his  plea  had  been  held  bad  on  de- 
murrer, asks  and  obtains  leave  of  the  court  to  amend  his 
plea.     In   this  case  the  plea  is  considered  as  abandoned. 
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So,  if  a  party  demurs  to  a  pleadiilg  and  the  demurrer  is 
overruled,  and  he  obtains  leave  to  withdraw  his  demurrer 
and  plead  or  reply,  the  demurrer  is  deemed  to  be  waived. 
In  both  of  these  cases  it  is  considered  the  act  of  the  party 
that  produces  the  result.  He  admits  that  he  was  wrong, 
and  he  should  not  be  permitted,  subsequently,  to  come  into 
court  and  insist  that  he  was  right.  In  the  case  at  bar, 
however,  there  is  no  such  admission." 

If  one  pleads  to  a  pleading,  after  demurring  thereto, 
without  formal  leave  of  court,  the  effect  is  the  same.  111. 
Cen.  R.  R.  Co.  v.  Parks,  88  111.  373. 

Such  being  the  law,  the  imperfection,  if  any,  of  the  spe- 
cial plea,  can  not  be  inquired  into  here. 

The  sole  issue  formed  by  the  special  plea  and  the  repli- 
cation thereto,  was  whether  Davis  executed  the  release 
pleaded.  Execution  consists  of  the  signing,  sealing  and 
delivery.  Appellant  produced  and  put  in  evidence  the 
release;  it  is  signed  and  sealed  by  Davis,  and  its  production 
by  appellant  is  prima  facie  evidence  of  its  delivery.  Ap- 
pellee's counsel,  in  their  printed  argument,  admit  that 
"  Davis  executed  a  release  of  all  his  claims  against  appel- 
lant." The  issue  being  decided  in  favor  of  appellant,  there 
could  be  no  recovery  by  the  plaintiff  for  damages  merely 
on  account  of  his,  Davis',  beneficial  interest  in  the  action. 

The  release  was  not  executed  by  the  partners,  Morris  and 
Harris.  Rose  Morris  did  not  execute  it,  and  D.  Morris, 
who  signed  it,  is  a  mere  stranger  to  the  subject-matter  of 
the  release*  * 

The  sheriff,  as  the  special  owner  of  the  property  levied 
on,  by  virtue  of  an  execution  in  his  hands,  is  entitled,  as  a 
general  rule,  to  recover  the  full  value  of  the  property  re- 
plevied, and,  as  he  represents  not  only  the  interest  of  the 
execution  creditors,  but  also  that  of  the  general  owner  of 
the  property,  if  the  proceeds  of  the  judgment  exceed  the 
amount  due  to  the  execution  creditor,  it  is  the  sheriff's  duty 
to  hold  such  excess  in  trust  for,  or  pay  it  to  the  general 
owner,  or  to  whomsoever  may  appear  to  be  entitled  thereto. 
Broad  well  v.  Paradice,  81  111.  474;  Atkins  v.  Moore,  82 
lb.  240;  Wheat  v.  Bower,  42  111.  App.  600. 
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Therefore,  notwithstanding  the  issue  as  to  the  execution 
of  the  release  was  proved  in  favor  of  appellant,  there  re- 
mained the  question  of  the  value  of  the  property  replevied. 
It  was  admitted  that  $900  was  the  value  of  the  property 
replevied  in  one  of  the  replevin  suits.  The  other  replevin 
suit  was  for  ten  mink  coats,  and  the  proof  was  that  appel- 
lant sold  the  material  in  the  coats  to  Morris  &  Harris  for 
$362.50,  and  that  they  made  the  coats;  and  there  was  proof 
tending  to  show  that  the  coats  were  worth  double  the  value 
of  the  material,  or  $725,  which  would  make  the  total 
value  $1,625.  David  Tigner,  who,  as  appellant's  agent, 
sold  the  replevied  goods  to  Morris  &  Harris,  testified  that 
they  were  worth  between  $1,000  and  $1,200.  But  this  evi- 
dence is  of  little  value,  inasmuch  as  it  was  admitted  by  the 
parties  on  the  trial  that  the  goods  replevied  in  one  suit 
were  worth  $900,  and  the  material  in  the  mink  coats  which 
were  replevied  in  the  other  suit  was  worth  $362.50,  to  which 
must  be  added  the  value  of  the  coats  less  the  cost  of  mate- 
rial. Davis  having  released  all  claim  against  Bennet  on 
account  of  his  beneficial  interest  in  the  property  replevied, 
for  the  consideration  of  $500  paid  to  him  by  Bennet, 
ceased  to  have  any  interest  in  the  damages  which  might  be 
recovered  in  the  suit.  The  evidence  shows  that  appellant 
converted  the  property  to  his  own  use.  Under  these  cir- 
cumstances the  damages  recoverable  are  the  value  of  the 
property  replevied,  with  interest  on  such  value,  less  $500, 
paid  by  Bennet'  to  Davis,  and  with  which  Bennet  should  be 
credited.  The  first  replevin  suit  was  brought  September 
22d,  and  the  second  September  27,  1892.  The  proof  shows 
the  value  of  the  replevied  goods  to  have  been  $1,625. 
Interest  on  that  amount  from  September  27,  1892,  till  April 
5,  1900,  the  date  of  the  judgment,  at  the  rate  of  five  per 
cent  per  annum,  is  $616.14,  making  the  total  of  principal 
and  interest  $2,241.14,  from  which  deducting  $500,  leaves 
$1,741.14,  the  amount  for  which  judgment  might  have  been 
rendered.  Excluding  interest,  the  value  of  the  property,  less 
$500,  is  $1,125.  The  amount  of  the  judgment  appealed 
from  is  $1,116.07.    Appellee's  counsel  claim  that  S.  Levy  & 
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Co.  are  entitled  to  share  in  the  proceeds  of  the  judgment, 
by  virtue  of  the  instrument  of  date  October  24, 1895,  exe- 
cuted by  Davis  to  S.  Levy  <fe  Co.,  and  the  agreement  of 
date  May  26,  1897,  between  Davis  and  Levy  <fe  Co.  But 
we  do  not  deem  it  necessary  or  expedient  to  pass  on  that 
question.  The  decision  of  the  cause  can  not,  in  any  way, 
affect  any  right  which  S.  Levy  &  Co.  may  have,  as  they  are 
not  parties  to  the  cause,  and  nothing  said  in  this  opinion 
must  be  understood  as  prejudicial  to  any  right  which  they 
may  have.  If,  as  claimed  by  appellee's  counsel,  they  have 
an  interest  in  the*  proceeds  of  the  judgment,  that  interest 
may  be  protected  by  proper  proceedings  in  the  proper 
forum.    We  have  only  to  do  with  judgment  appealed  from. 

Appellant's  counsel  objected  to  the  introduction  in  evi- 
dence of  the  execution  in  Davis  v.  Morris  &  Harris,  on 
the  ground  that  the  balance  due  on  it  is  misstated  in  the 
declaration.  The  objection  is  not  applicable  to  the  second 
count  of  the  declaration,  and  was  properly  overruled. 

Appellant's  counsel  also  object  to  the  refusal  of  the 
court  to  hold  as  law  certain  propositions  submitted  to  the 
court  on  behalf  of  appellant.  The  first  proposition  was 
properly  refused,  because  there  is  no  evidence  that  Davis 
knew  of  the  purchase  of  the  goods  from  appellant.  The 
second  and  fifth  propositions  are  to  the  effect  that  no  recov- 
ery could  be  had  for  the  benefit  of  S.  Levy  &  Co.  We  think 
they  were  properly  refused.  The  third  proposition  was 
properly  refused,  because  not  applicable  to  the  evidence. 
The  refusal  of  the  fourth  was  not  prejudicial  to  appellant, 
as  evidenced  by  the  result.  So  far  as  appellant  is  concerned, 
he  has  no  good  ground  to  complain  that  substantial  justice 
has  not  been  done. 

The  contention  that  the  sheriff's  remedy  is  limited  to  an 
action  or  actions  on  the  replevin  bond,  was  not  made  in  any 
way  in  the  trial  court,  and  therefore  can  not  be  considered 
here.    * 

The  judgment  will  be  affirmed. 
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114     592  Albert  H.  Wolf  t.  Bernard  Collins,  Adm. 

1.  Limitations— Additional  Counts  in  Personal  Injury  Cases  — 
Where  proof  of  the  facts  alleged  in  an  additional  count  would  have 
been  competent  under  the  original  declaration,  the  additional  count  can 
not  be  said  to  state  a  new  cause  of  action. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Affirmed. 
Opinion  filed  April  22, 1901. 

Statement  by  the  Court, — Lawrence  Collins,  an  em- 
ploye of  appellant,  defendant  below,  a  contractor  engaged 
in  the  construction  of  a  building  in  St.  Paul,  Minnesota, 
was  killed  in  July,  1896,  while  in  the  performance  of  his 
duty  as  such  employe.  His  administrator  brought  an  action 
against  appellant  to  recover  damages  for  the  benefit  of 
the  next  of  kin,  a  trial  of  which  before  the  court  and  a  jury 
resulted  in  a  verdict  and  judgment  thereon  against  appel- 
lant, who  prosecutes  this  appeal. 

The  original  declaration,  after  setting  out  the  relations  of 
deceased  and  defendant  and  the  nature  of  the  work  at 
which  deceased  was  engaged,  alleges  that  u  the  defendant's 
foreman  wantonly  and  negligently  inserted  a  certain 
handle  in  a  hole  in  said  brace  and  then  gave  said  brace  a 
sudden  and  violent  twist  or  jerk  with  said  handle,  thereby 
displacing  and  throwing  down  the  end  of  said  brace  which 
3aid  Collins  was  attempting  to  place  and  fasten,  and  the 
said  Collins  was  then  and  there  thrown  from  the  point 
where  he  was  located  a  great  distance  to  and  upon  the 
ground,"  etc.,  whereby  the  injury  was  caused  resulting  in 
the  death  of  Lawrence  Collins. 

After  a  lapse  of  more  than  three  years  from  the 
injury  the  plaintiff  filed  an  additional  count,  the  same  in 
substance  as  the  original  declaration,  except  that  after 
the  word  "  negligently  "  and  before  the  word  "  inserted  " 
in  the  part  of  the  declaration  above  quoted,  the  following 
words  were  inserted,  viz. :  u  unfastened  a  rope  by  which 
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said  brace  was  fastened  and  which  would  prevent  its 
falling  and." 

The  general  issue  was  pleaded  to  the  original  declara- 
tion and  to  the  additional  count,  and  a  plea  of  the  two 
vears  statute  of  limitations  to  the  additional  count  was 
filed.  To  the  latter  plea  the  plaintiff  demurred  and  the 
demurrer  was  sustained,  the  defendant  electing  to  stand  by 
his  plea  of  the  statute  of  limitations. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence,  defendant's  counsel  asked  the  court 
to  instruct  the  jury  to  render  a  verdict  of  not  guilty,  which 
was  denied. 

Wall  &  Ross,  attorneys  for  appellant;  Percy  Werner, 
of  counsel. 

James  C.  McShane,  attorney  for  appellee. 

Mr.  Justice  Windks  delivered  the  opinion  of  the  court. 

Appellant's  counsel  contend  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  plea  of  the  statute  of  limita- 
tions, for  the  reason,  as  it  is  claimed,  that  the  additional 
count  alleged  a  new  cause  of  action,  and  is  not  merely  a 
re-statement  of  the  cause  of  action  set  out  by  the  original 
declaration.  We  think  the  contention  is  untenable,  because, 
as  we  regard  it,  the  additional  count  does  not  allege  a  new 
cause  of  action.  That  the  foreman  unfastened  a  rope  by 
which  the  brace  was  fastened  and  which  would  prevent  its 
falling,  might  and  could  have  been  properly  shown  under 
the  allegations  of  the  original  declaration,  as  a  circumstance 
tending  to  show  that  it  was  negligent  to  insert  the  handle 
in  the  hole  of  the  brace  and  then  to  give  the  brace  a  sud- 
den and  violent  twist  or  jerk  with  the  handle,  as  alleged  in 
the  original  declaration*  In.Ity.  Co.  v.  Leach,  182  111.  365, 
in  considering  a  similar  question,  the  court  say: 

"The  evidence  to  sustain  one  count  would  not  sustain 
the  other,  and  the  evidence  in  defense  as  against  one  count 
«  could  not  be  relied  upon  as  a  defense  under  the  other.     In- 
deed the  issue  presented  under  one  count  is  not  presented 
under  the  other." 
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In  'this  case  the  unfastening  of  the  rope  alleged  in  the 
additional  count  would  be  a  mere  element  of  the  negligence 
alleged  in  the  original  count,  and  would  not  necessarily  be 
a  separate  and  independent  ground  of  recovery.  The  fact 
that  this  might,  under  certain  proof,  be  a  specific  ground 
of  recovery,  does  not  render  the  pleading,  as  a  whole, 
obnoxious  to  the  statute.  It  is  sufficient  to  avoid  the  statute 
that  the  proof  could  properly  be  made  under  the  original 
declaration. 

In  Chicago  General  Ry.  Co.  v.  Carroll,  189  111.  273,  the 
court,  in  considering  a  question  similar  to  the  one  here  pre- 
sented, held  that  where  proofs  of  the  facts  alleged  by  addi- 
tional counts  would  have  been  competent  under  the  orig- 
inal declaration,  the  additional  counts  could  not  be  said  to 
state  a  different  cause  of  action  from  the  original  count, 
and  distinguished  the  case  from  that  of  Ry.  Co.  v.  Camp- 
bell, 170  111.  163-7,  relied  upon  by  the  appellant. 

Counsel  for  appellant  make  the  further  claim  that  there 
could  be  no. recovery  upon  the  merits  because  the  evidence 
fails  to  show  any  negligence  of  the  defendant;  that  the 
negligence,  if  any  is  shown,  was  that  of  a  fellow-servant  of 
the  deceased,  and  that  the  deceased  was  guilty  of  contribu- 
tory negligence. 

After  a  careful  reading  of  the  evidence  in  the  light  of 
counsel's  argument,  we  think  that  upon  all  these  points  the 
record  presents  questions  of  fact  which  should  have  been 
and  were  properly  submitted  to  the  jury,  and  we  can  not 
say  that  the  verdict  in  favor  of  the  appellee  in  these  re- 
spects is  manifestly  against  the  evidence. 

In  substance  it  appears  that  the  deceased  ,  was  twenty- 
eight  years  of  age  and  was  an  experienced  man  in  the  busi- 
ness of  iron  working,  in  which  he  was  engaged  at  the  time 
of  his  death  as  an  employe  of  appellant,  and  had  worked 
for  a  considerable  time  upon  the  building  at  which 
he  was  killed.  He  and  his  brother,  Stephen  Collins, 
and  two  other  men  named  Sweeney  and  Hurley,  under 
the  direction  and  supervision  of  a  sub-foreman,  Charles 
Kindt,  were  engaged,  just   before  the  injury,  in  fastening 


First  District — October  Term,  1900.      521 

Wolf  v.  Collins. 

an  iron  brace  in  a  diagonal  position  across  a  panel  composed 
of  certain  iron  1-bearas,  the  panel  being  about  9x11  feet 
and  eight  inches,  and  the  brace  which  was  being  placed  in 
position  being  about  ten  feet  and  nine  inches  long  and 
weighing,  as  variously  estimated  by  the  witnesses,  from  140 
to  215  pounds.  The  brace  was  to  be  fastened  to  the  I-beams 
by  means  of  bolts  which  were  to  be  inserted  in  holes  near 
the  ends  of  the  brace,  and  also  in  the  I-beams.  It  seems  to 
have  been  necessary  for  the  deceased  in  the  course  of  his 
work  to  sit  astride  one  of  the  I-beams  near  where  one  end 
of  the  brace  was  to  be  fastened,  and  Stephen  Collins,  his 
brother,  to  sit  astride  of  another  of  the  I-beams  at  the  other 
end  of  the  brace,  in  order  that  each  man  might  place  the 
brace  in  such  position  that  the  holes  for  the  bolts  would  cor- 
respond with  the  holes  in  the  I-beams,  and  when  so  placed 
to  insert  in  the  holes  the  bolts  which  were  used  for  fasten- 
ing the  brace  and  I-beams  together.  In  order  to  get  the 
brace  up  in  position  to  be  fastened  to  the  I-beams,  Hurley 
and  Sweeney,  by  ropes  attached  to  each  end  of  the  brace 
where  it  lay  upon  planks  or  joists  of  the  story  of  the 
building  below  (which  was  the  fifth  story),  and  which 
passed  over  the  I-beams,  raised  the  brace,  with  the  assist- 
ance of  the  Collins  brothers,  by  pulling  upon  the  ropes,  up 
to  the  I-beams.  When  the  brace  had  been  so  raised  up  and 
Stephen  Collins  had  secured  his  end  of  it  by  a  bolt,  but  the 
deceased,  Lawrence  Collins,  was  unable  because  of  the  posi- 
tion of  the  brace,  to  get  his  bolt  through  the  hole  therein 
and  into  the  I-beams,  and  while  he  was  holding  the  brace  in 
his  hands,  Kindt,  the  sub-foreman,  came  up  a  ladder  to  the 
place  where  Lawrence  Collins  was  holding  the  brace,  had 
the  rope  taken  off  the  end  of  the  brace,  inserted  in  the  hole 
in  the  brace  an  iron  wrench  and  jarred  or  shook  the  brace, 
which  jarring  or  shaking  had  the  effect  to  loosen  it  so  that 
it  got  out  of  the  flange  in  the  I-beam  which  supported  the 
brace  and  fell  to  the  story  below,  carrying  Lawrence  Col- 
lins with  it,  and  he  fell  through  a  space  between  the  planks 
there  laid  and  into  the  basement,  causing  his  death. 
There  is  a  conflict  in  the  evidence   as  to  whether  Kindt 
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was  the  foreman  over  deceased  and  the  other  three  men 
working  with  him,  but  we  think  the  evidence  is  sufficient 
to  justify  the  jury  in  finding  that  Kindt  was  the  superior  of 
deceased,  that  the  particular  work  in  question  was  being 
done  under  his  direction  and  supervision,  and  that  as  to  de- 
ceased, he  occupied  the  position  of  vice-principal  and  not  of 
a  fellow-servant.  It  appears  that  the  general  foreman  of 
appellant  directed  Stephen  Collins  to  go  with  and  work 
under  the  direction  of  Kindt,  and  that  it  was  by  Kindt's 
direction  that  the  rope  was  taken  off  the  end  of  the  brace 
at  the  time  when  Kindt  inserted  the  wrench  in  the  hole  in 
the  brace  and  began  to  jar  and  shake  it.  Kindt  himself 
testifies  that  he  was  directed  by  the  general  foreman  to 
pick  out  the  right  beams  and  see  that  the  right  ones  were 
put  in  place,  and  that  he  sent  up  to  the  Collins  brothers  the 
very  beam  which  fell.  Although  he  denies  that  he  was 
foreman  at  the  time,  he  admits  that  the  men  looked  to  him 
to  see  that  the  work  was  done  right;  that  he  gave  them 
such  instructions  as  he  thought  were  necessary;  that  he 
told  them  what  beam  to  pick  out  and  where  to  put  it,  anil 
that  if  he  saw  they  were  not  doing  right,  he  told  them 
about  it.  In  view  of  this  evidence,  we  can  not  say  that  the 
jury  was  wrong  in  finding  that  he  acted  as  and  was  a  repre- 
sentative of  the  appellant  and  was  not  a  fellow-servant  of 
the  deceased. 

Kindt  denies  that  he  directed  the  rope  to  be  taken  off 
the  end  of  the  brace,  and  also  denies  that  he  inserted  the 
wrench  in  the  hole  in  the  brace,  and  on  the  contrary  testi- 
fies that  the  Collins  boys  untied  the  rope;  but  we  are  un- 
able to  say  that  a  finding  by  the  jury  that  Kindt  directed 
the  rope  to  be  untied  from  the  brace  and  that  he  inserted 
the  wrench  in  the  hole  in  the  brace  and  jarred  and  shook 
it,  can  be  said  to  be  clearly  and  manifestly  against  the  evi- 
dence. On  one  side,  that  of  the  plaintiff,  is  the  testimony 
of  Stephen  Collins,  the  brother  of  deceased,  which  is  cor- 
roborated by  the  evidence  of  Sweeney,  who  stood  immedi- 
ately under  where  Stephen  Collins  was  at  work;  and  on  the 
other  side,  that  of  the  defendant,  the  testimonv  of  the  sub- 
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foreman,  Kindt,  who  is  corroborated  in  some  respects  by 
Hurley.  It  is  unnecessary  to  go  into  the  detail  of  the  evi- 
dence of  these  several  witnesses.  The  conflict  in  their  evi- 
dence was  a  matter  peculiarly  for  the  consideration  of  the 
jury  and  the  trial  court,  and  we  think  we  should  not 
disturb  the  verdict,  it  having  been  approved  by  the  trial 
judge. 

The  witness  Kindt,  who  had  charge  of  this  particular 
work,  admits  that  the  ropes  were  not  usually  unfastened 
from  the  brace  before  a  bolt  is  put  through  the  beam  that 
holds  them  secure;  also  that  the  usual  way  of  doing  the 
business  was  to  put  in  the  bolt  and  screw  it  up  before  the 
rope  was  untied,  and  that  the  rope  ought  not  to  be  taken 
off  the  beam  until  it  was  attached  to  the  girder,  evidently 
meaning  that  the  rope  should  not  be  untied  from  the  brace 
until  the  latter  was  fastened  by  a  bolt  to  the  I-beam.  He 
also  admitted  that  if  the  rope  had  not  been  taken  off  the 
beam  it  would  not  have  fallen.  If  it  is  true  that  Kindt  di- 
rected the  deceased  to  remove  the  rope  from  the  brace,  and 
that  in  addition  thereto  he  inserted  the  wrench  into  the 
hole  in  the  brace  and  shook  and  jarred  it  so  that  it  fell  and 
carried  down  deceased  with  it,  then  Kindt  was  guilty  of 
negligence,  as  charged,  and  appellant,  under  the  circum- 
stances sbowji,  is  liable  therefor,  if  the  deceased  was  at 
the  time  in  the  exercise  of  ordinary  care  for  his  own  safety. 

That  deceased  was  guilty  of  contributory  negligence  is 
not  argued,  though  that  is  mentioned  and  claimed  under 
the  fourth  point  in  the  brief.  If  deceased  was  guilty  of 
contributory  negligence,  it  was  in  removing  the  rope  from 
the  brace,  which  we  have  seen  he  was  ordered  to  do  by 
Kindt,  the  sub-foreman.  His  duty  was  to  obey  his  fore- 
man, unless  the  danger  of  obedience  was  so  great  that 
no  man  of  ordinary  prudence  would,  under  the  circum- 
stances, have  incurred  the  risk.  We  think  from  the  evi- 
dence that  was  a  question  for  the  jury,  and  the  verdict 
in  that  regard  was  justified. 

The  judgment  is  therefore  affirmed. 
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City  of  Chicago  t.  Ernst  Klinkert. 

1.  Taxes— Recovery  of  Money  Paid  cw.— Money  paid  as  taxes  or 
license  fees  under  a  void  law  or  ordinance  may  be  recovered  back  when 
the  payment  is  involuntarily  made,  but  not  when  the  payment  is  vol- 
untary. 

2.  Same—  What  is  an  Involuntary  Payment— The  compulsion  which 
will  render  a  payment  of  taxes  involuntary  must,  in  general,  consist  of 
some  action  or  threatened  exercise  of  power  possessed  or  believed  to 
be  possessed  by  the  party  exacting  or  receiving  the  payment  over  the 
person  or  property  of  the  other  and  from  which  he  has  i»o  reasonable 
means  of  immediate  relief  except  by  making  payment. 

8.  Practice— Recovery  of  Money  Paid  as  Illegal  Taxes. — A  recovery 
of  money  paid  as  illegal  taxes  or  license  fees  may  be  had  under  the 
common  counts  as  for  money  had  and  received. 

Assumpsit,  for  money  paid  as  illegal  taxes.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  C.  Garver,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  April  22,  1901. 

Statement. — Appellee  brought  this  suit  in  assumpsit  to 
recover  amounts  paid  for  brewery  licenses  under  an  ordi- 
nance which  was  invalid.  The  declaration  consisted  of  the 
common  counts.  It  was  conceded  that  the  payments  were 
made  by  appellee  to  appellant,  and  that  the  ordinance  under 
provision  of  which  they  were  paid  was  invalid;  but  it  was 
contended  that  the  payments  were  voluntary  and  hence 
could  not  be  recovered  back. 

Appellee's  business  was  represented  in  Chicago  by  an 
ao-ent.  The  agent  testified  that  the  several  payments  were 
made  under  protest  and  because  a  police  officer  came  to 
appellee's  place  of  business  and  inquired  if  he  had  a  license, 
and  upon  answer  that  appellee  required  none,  the  officer 
had  directed  the  agent  to  go  to  the  city  hall  and  see  Mr. 
Maus,  the  city  collector,  and  Mr.  Maus  then  told  him  that 
appellee  would  have  to  pay  a  license,  and  threatened  that  if 
this  were  not  done  they  would  be  arrested.  He  testified 
that  upon  another  occasion  Mr,  Senff,  assistant  city  col- 
lector, threatened  him  with  arrest  unless  the  license  fee  was 
paid.     When  asked  if  he  paid  the  amounts  voluntarily,  the 
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agent  testified  that  he  made  the  payments  u  on  account  of 
the  policeman's  coming  down  there  and  threatening  to 
arrest  me." 

Mr.  Senff,  the  assistant  city  collector,  corroborated  the 
testimony  of  the  agent  of  appellee. 

The  appellant  introduced  no  evidence  upon  the  trial. 

The  trial  resulted  in  verdict  and  judgment  for  appellee. 

Charles  M.  Walker,  Corporation  Counsel,  and  WIlliam 
Howard  Fitzgerald,  Assistant  Corporation  Counsel,  attor- 
neys for  appellant. 

C.  A.  Fitch,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  is  conceded  by  counsel  for  appellant  that  by  the  decisr 
ion  in  Kiel  v.  The  City  of  Chicago,  176  111.  137,  the  ordi- 
nance under  provision  of  which  the  payments  here  in 
question  were  made  was  subsequently  declared  invalid  as 
applied  to  persons  dealing  as  appellee  dealt. 

It  is  well  established  that  moneys  paid  as  taxes  or 
license  fees  under  a  void  ordinance  may  be  recovered  back 
when  the  payment  has  been  involuntary.  County  v.  Sim- 
mons, 5  Gil.  513;  Bradford  v.  City,  25  111.  411;  Harvey  v. 
Olney,  42  111.  336;  City  v.  Sperbeck,  69  111.  App.  562;  2 
Dillon  on  Municipal  Corporations  (4th  Ed.),  Sec.  943,  et 
seq.;  Morgan  v.  Palmer,  2  Bam.  &  Cress.  729;  Henry  v. 
Chester,  15  Vt.  460;  Galveston  v.  Sydnor,  39  Tex.  236; 
Westlake  v.  St.  Louis,  77  Mo.  47;  JStna  Co.  v.  Mayor,  153 
N.  Y.  331;  Neuman  v.  La  Crosse,  94  Wis.  103;  Bruner  v. 
City,  100  Ky.  567;  U.  S.  v.  Lawson,  101  U.  S.  164;  U.  S.  v. 
Elsworth,  Id.  170;  Swift  v.  U.  S.,  Ill  U.  S.  22. 

And  such  recovery  may  be  had  under  the  common 
counts  as  for  money  had  and  received.  Bradford  v.  City, 
supra. 

But  if  the  payment  be  voluntarily  made  it  can  not  be  re- 
covered back.  Brisbane  v.  Dacres,  5  Taunt.  143;  Richmond 
v.  Judah,  5  Leigh,  305;  Jackson  v.  Newman,  59  Miss.  385; 
Town  v.  Burnett,  34  Ala.  400;  Town  v.  Ackerman,  46  Ind. 
552;  Emery  v.  Lowell,  127  Mass.  138. 
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The  difficulty  in  the  application  of  the  rule  arises  only 
upon  the  distinction  between  voluntary  and  involuntary 
payments. 

It  is  contended  by  the  learned  counsel  for  appellant  that 
the  payments  here  in  question  were  voluntary  and  hence 
can  not  be  recovered  back.  The  recovery  by  appellee  is 
based  upon  a  finding  in  effect,  by  the  general  verdict  under 
the  instructions  of  the  court,  that  the  payments  were 
involuntary. 

The  decisions  above  cited  announce  with  varying  degrees 
of  strictness  what  is  in  contemplation  of  the  law  a  volun- 
tary payment.  The  extremes  are  presented  by  the  Massa- 
chusetts court  holding  in  Emery  v.  Lowell,  supra,  that 
even  though  the  payer  could  obtain  no  license  unless  the 
illegally  demanded  fee  were  paid,  yet  the  payment  was 
voluntary,  and  the  Vermont  court  holding  in  Henry  v. 
Chester,  supra,  that  the  very  illegality  of  the  demand  affords 
ground  for  a  recovery.  The  Wisconsin  court  in  Neuman 
v.  LaCrosse,  supra,  holds  that  a  threatened  arrest  by 
a  police  officer,  who  may  be  presumed  to  have  a  warrant 
therefor,  is  sufficient  to  render  a  payment  of  a  license  fee 
involuhtary.  The  tendency  of  the  later  decisions  is  to 
make  the  fact  that  the  payment  is  wrongfully  exacted  and 
because  in  equity  and  good  conscience  it  ought  to  be  repaid, 
ground  for  holding  liberally  in  favor  of  the  payer.  The 
fact,  too,  that  the  municipality  in  exacting  and  the  citizen 
in  paying  are  not  upon  equal  vantage  ground,  is  made  the 
basis  of  decision  in  several  of  the  cases  cited,  as,  for  in- 
stance, Swift  v.  CT.  S.,  supra. 

Judge  Dillon  has  stated  the  rule  as  to  what  degree  of 
compulsion  is  required  to  make  a  payment  of  a  tax  invol- 
untary, as  follows: 

"  The  compulsion  or  duress  which  will  render  a  payment 
of  taxes  involuntary  must  in  general  consist  of  some  actual 
or  threatened  exercise  of  power  possessed,  or  believed  to  be 
possessed,  by  the  party  exacting  or  receiving  the  payment 
over  the  person  or  property  of  another,  from  wnich  the 
latter  has  no  means  or  reasonable  means  of  immediate 
relief  except  by  making  payment."  2  Dillon  On  Municipal 
Corporations  (4th  Ed.),  Section  943. 
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Cases  are  cited  by  counsel  for  appellant  which  hold  that 
to  make  a  payment  involuntary  the  duress  must  amount  to 
an  actual  attack  upon  person  or  property,  and  that  although 
arrest  is  threatened  by  an  officer  of  the  law,  yet  until  the 
arrest  is  actually  made  or  warrant  therefor  issued,  a  pay- 
ment is  to  be  considered  as  voluntary. 

Some  confusion  has,  perhaps,  arisen  from  the  application 
of  decisions  in  cases  arising  upon  private  contracts  to  the 
very  different  facts  of  payments  of  license  fees  or  taxes 
illegally  demanded.  There  would  seem  to  be  a  clear  dis- 
tinction between  the  case  of  a  contract  between  parties 
where  there  is  a  consideration  moving  on  each  side,  and  it 
is  sought  to  set  aside  the  contract  on  the  ground  of  duress, 
and  the  case  of  the  payment  of  a  tax  or  license  fee  to  a 
municipality  under  the  demand  of  a  void  ordinance.  In 
the  former  case  a  more  stringent  rule  as  to  the  extent  of 
the  duress  might  well  be  invoked.  We  are,  therefore,  dis- 
posed to  be  guided  here  by  decisions  in  cases  which  have 
arisen  upon  payments  under  void  ordinances,  rather  than  by 
the  announcements  in  cases  upon  contracts. 

In  County  v.  Simmons,  supra,  our  Supreme  Court  held 
thit  where  county  commissioners  had  demanded  of  a 
licensee  an  unlawful  amount  for  license  as  a  prerequisite  to 
continuing  his  business,  and  he  had  paid  it,  he  could  recover 
back.  The  basis  of  their  determination  was  that "  the  ille- 
gal conduct  of  the  commissioners  put  the  plaintiff  in  their 
power.' ' 

In  Bradford  v.  City,  supra,  the  court  held  that  a  pay- 
ment of  a  special  assessment  was  involuntary,  as  being 
under  actual  duress,  where  the  collector  had  a  warrant  by 
which  he  might  levy  and  sell,  although  it  would  seem  from 
the  opinion  that  the  evidence  did  not  disclose  that  the 
warrant  was  shown  with  a  threat  of  levy.  The  court  said : 
"It  is  fair  to  presume  that  the  warrant  was  exhibited  to  him 
by  the  collector."  The  decision  in  that  case  is,  however, 
also  put  upon  another  ground,  viz.,  a  failure  of  the  considera- 
tion for  which  the  money  was  paid,  the  improvement  for 
the  making  of  which  the  amount  was  levied  having  failed. 
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In  Elston  v.  City,  mpra^  the  court  held  a  payment  of  an 
assessment  to  have  been  voluntary,  saying : 

"  When  this  money  was  paid  there  was  no  precept  or 
execution  by  which  its  collection  could  have  been  enforced, 
so  that  there  was  no  legal  compulsion,  and  the  payment  was 
made  voluntarily  and  for  a  purpose  set  on  foot,  in  part, 
by  appellants,  and  by  which  their  property  was  to  be,  and 
has  been,  greatly  benefited." 

In  Harvey  v.  Olney,  8upray  the  facts  were  that  the  plaint- 
iffs paid  a  fee  for  a  broker's  license,  required  by  an  ordi- 
nance of  the  town,  and  upon  making  the  payment  pro- 
tested against  it  and  declared  that  they  would  bring  suit  to 
recover  the  amount  paid.  The  ordinance  was  invalid.  In 
the  suit  to  recover  back  the  fee  paid,  the  plaintiffs  recovered 
and  the  Supreme  Court  reversed  the  judgment  because  of 
certain  instructions.     The  court  said : 

"  The  ordinance  being  beyond  the  power  of  the  town  to 
pass,  was  never  in  force,  and  posting  it  for  ten  days  would 
not  have  brought  it  into  force  ;  but,  if  the  town  "used  the 
ordinance  as  a  means  of  extorting  money,  it  can  not  be  per- 
mitted to  raise  the  question  as  to  whether  it  had  taken 
effect.  It  would  be  a  reproach  to  our  law,  if  these  municipal 
corporations  should  be  permitted  to  assume  the  right  to 
pass  ordinances  threatening  persons  with  heavy  fines,  and 
a  long  imprisonment  for  carrying  on  a  lawful  business, 
and,  after  extorting  a  large  sum  or  money  for  a  pretended 
license  by  threats  of  prosecution,  be  allowed  to  come  into 
court  and  resist  re-payment  by  saying,  'Although  we  did  this 
thing,  we  had  no  right  to  do  it,  and  the  ordinance  that  we 
pretended  was  a  law  was  really  no  law,  and  these  persons 
should  have  known  better  than  to  have  paid  us  the  money.' 
It  is  only  necessary  to  say,  that  the  town  can  not  be  per- 
mitted to  defend  its  wrong  by  this  species  of  self-stultifica- 
tion. A  person  to  whom  a  town  offers  the  alternative  of 
paying  for  a  license,  or  undergoing  a  prosecution  before  the 
police  magistrate,  which  would  result  in  fine  and  imprison- 
ment if  the  ordinance  under  which  the  city  acts  should  be 
held  valid,  may  certainly  pay  his  money  under  protest, 
without  losing  his  rights,  and  can  not  be  required  to  incur 
the  hazard  of  the  magistrate's  decision  upon  the  validity  of 
the  ordinance,  and  possibly  be  driven  to  a  writ  of  habeas 
corpus,  to  relieve  himself  from  imprisonment.  Such  pay- 
ment would  not  be  voluntarvi  *  *  *  We  remark,  in 
conclusion,  that  we  do  not  express  any  opinion  on  the  ques- 
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tion  as  to  whether  this  was  a  voluntary  or  compulsory  pay- 
ment. That  question  is  for  the  jury,  and  we  reverse  the 
judgment  because  it  was  not  fairly  left  to  them  by  the  in- 
structions. If  the  money  was  paid  by  the  appellants  under 
threats  of  prosecution,  or  under  a  belief,  induced  by  the 
officers  of  the  town,  that  only  by  payment  could  they  escape 
prosecution,  and  was  paid  by  them  under  protest,  then  such 
payment  can  in  no  sense  be  called  voluntary." 

Here  the  city  collector  informed  the  representative  of 
appellee  that  he  would  be  arrested  if  he  failed  to  pay  the 
license  fee.  A  police  officer  threatened  arrest.  It  can  not 
be  questioned  that  the  officer  had  power  to  make  the  arrest 
upon  the  ground  contended  for  by  the  city,  that  appellee 
was  transacting  his  business  as  a  brewer  of  liquors  without 
a  license  from  the  city.  This,  we  think,  was  such  compul- 
sion as  to  constitute  that  duress  which  renders  a  payment 
involuntary. 

We  are  of  opinion  that  the  question  of  whether  the  pay- 
ments here  were  voluntary  or  involuntary,  being  a  ques- 
tion for  the  jury,  was  fairly  submitted  to  them  under  the 
instructions  of  the  learned  trial  court.  The  evidence  was 
sufficient  to  warrant  the  conclusion  that  the  payments  were 
made  "  under  a  belief  induced  by  the  officers  of  the  city 
that  only  by  payment  could  they  escape  prosecution,"  as 
expressed  by  Justice  Lawrence  in  the  Harvey  case,  svpra, 
and  when  appellee  was  threatened  with  "  the  exercise  of 
power  believed  to  be  possessed  by  the  person  exacting  the 
payment  over  the  person  *  *  *  from  which  the  latter 
had  no  reasonable  means  of  immediate  relief  except  by 
making  payment,"  as  expressed  by  Judge  Dillon. 

We  find  no  error  in  matters  of  procedure. 

The  judgment  is  affirmed. 

VouXClVM 
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1.  Appellate  Court  Practice— Reviewing  the  Refusal  of  the  Trial 
Court  to  Pen, lit  Amendments  to  Pleadings. — Where  the  record  does  not 
contain  the  pleadings,  the  Appellate  Court  is  without  authority  to  con- 
sider an  assignment,  alleging  that  the  trial  court  erred  in  refusing  to 
permit  an  amendment  to  the  pleadings,  because  of  the  impossibility  of 
determining  whether  or  not  the  amendment  in  question  should  have 
been  allowed. 

2.  Practice— In  the  Irial  Court  on  Reversed  Cafes.—  Where  a  re- 
versal occurs  in  the  Appellate  Court,  the  judgment  of  the  court  below, 
as  to  the  parties  to  the  record,  is  entirely  abrogated,  and  the  cause  stands 
precisely  as  if  no  trial  had  occurred,  and  it  is  error  in  the  trial  court  to 
deny  to  the  parties  the  right  to  a  rehearing  upon  additional  evidence. 

Bill  of  Interpleader. — Appeal  from  the  Superior  Court  of  Cook 
County:  the  lion.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  May  6,  1901. 

Statement. — This  is  the  second  appeal  of  this  cause,  the 
first  appeal  having  been  by  the  present  appellee.  On  that 
appeal  we  reversed  and  remanded  the  cause.  The  conclud- 
ing part  of  the  judgment  is  as  follows :  "  It  is  considered 
by  the  court,  for  that  error,  and  others  in  the  record  and 
proceedings  aforesaid,  the  decree  of  the  Superior  Court  of 
Cook  County,  in  this  behalf  rendered,  be  reversed,  annulled, 
set  aside  and  wholly  for  nothing  esteemed,  and  that  this 
cause  be  remanded  to  the  Superior  Court  of  Cook  County 
for  such  other  and  further  proceedings  as  to  law  and  justice 
shall  appertain,"  etc.  The  remanding  order  was  filed  in 
the  Superior  Court  July  20,  1900.  September  1,  1900,  an 
order  was  entered  in  the  cause  in  the  Superior  Court  as  fol- 
lows: "  This  cause  coming  on  this  day  to  be  heard  on  the 
motion  of  L.  Goodman  for  leave  to  amend  his  answer  herein, 
and  he  now  presents  his  amendment,  which  amendment  is 
in  words  and  figures  as  follows,  to-wit :"  (Here  follows  the 
proposed  amendment.)  "The  court  overrules  said  motion 
and  denies  the  said  Goodman  leave  to  file  said  amendment,  to 
which  ruling  of  the  court  said  Goodman,  by  his  counsel,  li. 
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R.  Baldwin,  excepts.  Whereupon  said  Goodman,  by  his 
counsel,  moves  the  court  to  refer  said  cause  to  a  master  of 
this  court  to  take  evidence  and  report,  which  motion  is  by 
the  court  overruled,  and  to  the  ruling  of  the  court  in  that 
behalf  the  said  Goodman  excepts.  Whereupon  the  cause 
coming  on  to  be  heard  upon  the  bill  of  complaint,"  etc. 
Here  follows  the  final  decree  in  favor  of  Turner  and  against 
Goodman  for  the  sum  of  $1,122.03. 

Robert  R.  Baldwin,  attorney  for  appellant. 
J.  S.  Hcey,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellant's  first  and  second  assignments  of  error  are  as 
follows: 

*'  1.  The  court  erred  in  refusing  to  permit  this  appellant, 
L.  Goodman,  to  amend  his  pleadings." 

M  2.  The  court  erred  in  refusing  to  permit  this  cause  to 
be  retried,  and  in  refusing  to  permit  the  introduction  of 
evidence  deemed  competent  by  this  court/' 

The  first  assignment  we  can  not  pass  on,  because  the  rec- 
ord does  not  contain  the  pleadings,  in  the  absence  of  which 
it  is  impossible  to  determine  whether  or  not  the  amendment 
which  appellant  moved  for  leave  to  make  should  have  been 
allowed.  The  former  appeal  was  from  a  decree  in  favor  of 
Goodman,  and  we  held  that  the  evidence  was  insufficient  to 
sustain  the  decree.  Turner  v.  Goodman,  90  111.  A  pp.  339. 
Therefore  the  decree  was  reversed  and  the  cause  remanded 
u  for  such  other  and  further  proceedings  as  to  law  and  justice 
shall  appertain." 

Under  the  remanding  order,  the  court  had  power  to  per- 
mit amendments  to  the  pleadings  and  the  introduction  of 
additional  evidence.  Cable  v.  Eilis,  120  111.  130;  West  v. 
Douglas,  145  lb.  164;  City  of  Paxton  v.  Bogardus,  188  lb.  72. 

In  Cable  v.  Ellis,  supra,  the  court  quotes  with  approval 
this  lan«ruas:e  from  Chickering  v.  Failes,  29  111.  294: 

u  When  a  reversal  of  the  decree  or  judgment  occurs,  the 
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judgment  of  the  court  below,  as  to  the  parties  to  the  record, 
is  entirely  abrogated,  and  the  cause  then  stands  in  the  court 
below  precisely  as  if  no  trial  had  occurred.  The  case  is  then 
transmitted  to  that  court  in  precisely  the  same  condition, 
in  all  respects,  as  it  occupied  before  the  trial  in  that  tribunal." 

Ln  City  of  Paxton  v.  Bogardus,  supra,  the  judgment  of 
the  trial  court  had  been  reversed  and  remanded  for  further 
proceedings.  The  trial  court,  on  the  cause  being  redocketed, 
overruled  a  motion  of  the  plaintiff  to  set.  the  cause  for  trial, 
and  granted  a  cross-motion  of  the  defendant  to  enter  judg- 
ment in  accordance  with  the  views  expressed  in  the  opinion 
of  the  Supreme  Court.  The  Supreme  Court  held  this  error, 
and  that  the  plaintiff  was  entitled  to  a  trial  and  to  intro- 
duce additional  evidence,  if  within  its  power.  It  appears 
from  our  opinion  on  the  former  appeal  of  this  cause,  that 
the  cause  had  been  referred  to  a  master  to  take  proofs  and 
report,  and  that  the  hearing  in  the  lower  court  was  on  excep- 
tions to  the  master's  report.  Therefore,  when  the  cause 
was  redocketed  in  the  lower  court,  if  appellant  desired  to 
take  additional  evidence,  it  was  natural  that  he  should  make 
such  desire  known  to  the  court,  by  a  motion  to  refer  the 
cause  to  a  master.  It  is  the  English  practice  to  refer  a 
cause  back  to  the  master,  if  after  he  has  made  his  report  it 
appears  that  additional  evidence  should  be  taken  (1  Daniell's 
Ch.  PI.  &  Pr.,  5th  Am.  Ed.,  Sec.  1218),  and  we  believe  such  is 
the  general  practice  here,  although  it  is  doubtless  in  the  dis- 
cretion of  the  court  whether  it  will  re-refer  the  cause  to  the 
master,  or  hear  the  additional  evidence  in  open  court.  In 
the  present  case,  the  court,  by  its  action,  appears  to  have 
rendered  impracticable  the  introduction  of  additional  evi- 
dence. The  case  was  called  up,  as  appears  from  the  record, 
on  appellant's  motion  for  leave  to  amend  his  answer,  which 
was  overruled,  when  he  immediately  moved  "  to  refer  said 
cause  to  a  master  of  this  court  to  take  evidence  and  report." 
The  court  overruled  this  motion,  and  immediatelv  entered 
a  decree  against  appellant.  The  denial  of  the  motions  for 
leave  to  amend  the  answer  and  to  refer  the  cause  to  a  mas- 
ter, and  the  final  decree  against  appellant,  are  all  contained 
in  a  single  order.     As  before  stated,  the  cause  was  called 
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up  on  appellant's  motion  to  amend  his  answer,  and  he  could 
not  well  have  anticipated  that  immediately  on  that  motion 
and  his  motion  to  refer  being  denied,  the  court  would  pro- 
ceed to  a  final  decree,  without  giving  him  any  opportunity 
of  producing  witnesses  in  open  court,  in  case  the  court 
should  elect  to  hear  additional  evidence  in  that  wav.  We 
think  the  action  of  the  court  in  the  premises  equivalent  to 
a  denial  of  appellant's  right  to  a  rehearing  on  additional 
evidence,  and  we  are  inclined  to  the  view  that  the  court 
actually  intended  to  exclude  the  taking  of  additional  evi- 
dence. 
The  decree  will  be  reversed  and  the  cause  remanded. 
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1.  Contractor — Liability  for  Injuries  Resulting  from  the  Use  of 
Explosives. — A  contractor  who  makes  use  of  a  dangerous  explosive  in 
the  ground  near  the  property  of  another  is  liable  for  the  resulting  injury 
irrespective  of  the  degree  of  care  in  handling  or  using  such  explosive. 

2.  Evidence— Of  the  Effect  of  Blasting  upon  Property  Adjacent  to 
that  Injured,  Competent. — In  an  action  to  recover  damages  for  injuries 
resulting  from  the  use  of  dangerous  explosives  in  blasting,  evidence  of 
.the  effect  of  the  use  of  such  explosives  upon  property  adjacent  to 
that  claimed  to  have  been  injured,  is  competent  as  tending  to  establish 
the  fact  that  the  use  of  the  explosives  by  disturbance  of  the  earth  in  the 
locality  caused  the  injury  complained  of,  but  the  exclusion  of  evidence 
that  other  property  at  various  distances  from  the  property  injured  was 
not  so  affected  was  not  error. 

Trespass  on  the  Case,  for  injuries  resulting  from  the  use  of  dan- 
gerous explosives.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.    Affirmed.     Opinion  filed  May  6,  1901. 

This  suit  was  brought  by  appellee  to  recover  for  damages 
to  a  brick  building  caused,  as  is  alleged,  by  underground 
blasting  done  by  appellant  in  the  constructing  of  a  tunnel, 
under  contract  with  the  city  of  Chicago.  The  suit  was 
begun  against  both  appellant  and  the  city,  but  was  discon- 
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tinued  as  to  the  latter.  By  the  terms  of  the  contract 
between  appellant  and  the  city  the  use  of  explosives  was 
prohibited  except  in  rock  excavation.  The  work  which 
was  being  done  at  the  time  of  the  injury  to  appellee's  building 
was  not  in  rock,  but  in  what  is  known  as  glacial  drift  or 
conglomerate,  which  is  indurated  clay  with  some  gravel 
and  boulders  imbedded  in  it.  The  evidence  discloses  that 
the  excavation  through  this  substance  might  be  effected 
without  the  use  of  any  explosives,  but  that  if  so  done  it  would 
be  more  expensive  and  less  profitable  to  the  contractor, 
appellant,  than  if  explosives  were  used  for  blasting  in  it. 

The  tunnel,  which  was  to  be  used  bv  the  citv  in  its  svs- 
tem  of  water-works,  ran  about  ninety  feet  beneath  the  sur- 
face of  the  ground  and  within  about  ten  feet  of  the  corner 
of  appellee's  building.  The  evidence  shows  that  simulta- 
neously with  the  occurrence  of  explosions  in  the  tunnel  in 
the  vicinity  of  appellee's  building,  there  occurred  shaking 
and  vibration  of  the  earth  there  and  the  walls  of  appellee's 
building  were  cracked  and  injured. 

Each  count  of  the  declaration  alleged  negligence  in  the 
use  of  explosives.  The  court,  among  other  instructions, 
gave  the  following: 

"  The  jury  are  instructed  as  a  matter  of  law,  that  a  per- 
son uses  a  dangerous  explosive  at  his  peril,  and  that  if  the. 
use  of  such  explosive  causes  injury  to  the  property  of  any 
other  person,  the  person  so  using  such  dangerous  explosive 
is  in  law  liable  for  the  damages  so  caused." 

In  another  instruction  the  element  of  negligence  in  the 
manner  of  the  use  of  the  dangerous  explosive  is  likewise 
ignored  as  an  essential  to  a  recoverv. 

A  witness  presented  by  appellee,  who  owned  a  building 
upon  property  next  adjacent  to  appellee's  property,  was 
permitted,  over  objection  of  appellant,  to  testify  to  the  effect 
of  the  blasting  in  the  tunnel  upon  his  building. 

Evidence  proffered  by  appellant  to  show  that  a  building 
forty  feet  distant  from  appellee's  building  was  not  injured, 
was  excluded  bv  the  court. 

An  instruction  was  tendered  by  appellant  to  the  effect 
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that  if  the  jury  believed  from  the  evidence  that  the  injuries 
complained  of  were  not  the  natural  result  of  the  acts  of  the 
defendant,  and  could  not  have  been  foreseen  or  reasonablv 
expected  to  result  from  its  conduct,  then  the  defendant 
would  not  be  liable ;  and  also  an  instruction  to  the  effect 
that  if  the  jury  believed  from  the  evidence  that  appellee 
had  reasonable  ground  to  anticipate  injury  to  his  building 
by  the  construction  of  the  tunnel,  and  by  reasonable  care 
could  have  prevented  such  injury,  but  failed  to  do  so,  and 
the  building  was  injured  on  account  of  work  done  by  appel- 
lant in  constructing  the  tunnel,  then  appellee  could  only 
recover  what  it  would  have  cost  to  have  prevented  such 
injury,  with  legal  interest  thereon,  from  the  time  of  the 
incurring  of  such  expense. 

Both  of  these  instructions  were  refused  bv  the  court. 

Another  instruction  tendered  by  appellant  to  the  effect 
that  if  the  jury  believed  that  the  vibrations  or  pulsations 
claimed  to  have  been  communicated  to  plaintiff's  building 
were  not  negligently  caused,  but  resulted  from  the  peculiar 
character  of  the  soil  on  plaintiff's  lot,  and  of  the  property 
lying  between  said  lot  and  the  point  in  said  tunnel  where 
defendant  was  working,  then  appellant  was  not  liable,  was 
also  refused. 

The  jury  returned  a  verdict  for  appellee  and  assessed  its 
damages  at  $2,750.  The  damages  were  permitted  to  be 
measured  by  the  cost  of  repairing  the  building. 

From  judgment  upon  the  verdict  this  appeal  is  prosecuted. 

Mkek,  Meek,  Cochrane  &  Munskll  and  Collins  &  Flet- 
cher, attorneys  for  appellant;  Lorin  C.  Collins,  of  counsel. 

Moran,  Mayer  &  Meyer,  attorneys  for  appellee;  T.  A. 
Moran,  of  counsel. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The-  chief  and  controlling  question  presented  upon  this 
appeal  is  as  to  the  extent  of  the  liability  of  a  contractor  who, 
by  use  of  dangerous  explosives,  causes  injury  to  property 
of  another.     If,  when  the  use  is  lawful,  even  though  natu- 
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rally  dangerous  in  probable  consequences,  no  liability  can  be 
predicated  save  upon  a  negligent  manner  of  use,  then  this 
cause  was  submitted  to  the  jury  upon  an  erroneous  theory 
of  law.  If,  however,  the  contractor,  who  makes  use  of  a 
dangerous  explosive  in  the  ground  near  the  property  of  an- 
other, and  when  a  natural  and  probable,  though  not  inevi- 
table, result  of  such  use  is  injury  to  such  property,  is  liable 
for  the  resulting  injury  irrespective  of  the  degree  of  care 
exercised  in  the  handling  or  exploding  of  the  substance,  then 
the  case  was  properly  submitted  and  the  recovery  may  be 
sustained.  The  authorities  of  different  jurisdictions  are  not 
in  harmony  upon  this  question. 

It  is  doubtless  the  rule,  well  established  in  the  courts  of 
New  York  and  New  Jersey, and  approved  by  some  of  the  text 
writers,  that  when  blasting,  conducted  upon  ground  where 
the  operator  has  lawful  right  to  blast,  by  the  mere  disturb- 
ance of  the  earth  or  air  causes  injury  to  adjacent  property, 
a  liability  for  such  injury  can  only  be  imputed  when  there 
has  been  some  negligence  in  the  manner  or  process  of  hand- 
ling the  explosive.  It  is  there  held  that  it  is  not  enough  to 
impute  liability  that  the  blasting,  however  carefully  con- 
ducted, would  naturally  cause  the  injury,  provided  it  is  con- 
ducted where  it  lawfully  might  be,  and  provided  that  no 
substance  is  thrown  upon  the  premises  injured  so  as  to  con- 
stitute a  physical  invasion  of  them.  Benner  v.  Atlantic 
Dredging  Co.,  134  N.  Y.  156;  Booth  v.  R.  W.  &  O.  T.  It.  R. 
Co.,  140  N.  Y.  207;  French  v.  Vix,  143  N.  Y.  90;  Simon  v. 
Henry,  41  Atlantic  Rep.  (N.  J.),  G92. 

In  some  cases  the  decision  is  put  upon  the  ground  that 
where  the  act  done  is  not  a  nuisance  in  law,  there  can  be 
no  liability  in  the  absence  of  negligence.  In  other  of  the 
decisions  the  rule  is  stated  that  where  the  injury  is  not  direct, 
but  is  consequential,  such  as  is  caused  by  concussion  or 
vibration,  which  by  the  shaking  of  the  earth  injures  prop- 
erty, there  can  be  no  liability  in  the  absence  of  negligence 
in  tho  manner  of  handling  the  explosive. 

In  New  York  it  is  held  that  when  the  injury  to  property 
by  use  of  explosives  is  direct,  as  by  throwing  rocks  or  other 
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substance  upon  the  land  and  causing  injury,  the  person 
causing  such  injury  by  blasting  is  liable  for  the  injury  thus 
directly  resulting,  even  although  the  blasting  be  done  upon 
his  own  property,  and  irrespective  of  any  negligence  in 
operating  the  explosives.  Hay  v.  Cohoes  Co.,  2  N.  Y.  159; 
Tremain  v.  Cohoes  Co.,  2  N.  Y.  163. 

Both  of  these  decisions  are  cited  with  approval  and  the 
doctrine  announced  is  re-affirmed  in  Sullivan  v.  Dunham, 
161  N.  Y.  290.  In  the  latter  case  the  court  announced  the 
doctrine,  saying: 

"  The  use  of  land  by  the  proprietor  is  not,  therefore,  an 
absolute  right,  but  qualified  and  limited  by  the  higher  right 
of  others  to  the  lawful  possession  of  their  property. 
To  this  possession  the  law  prohibits  all  direct  injury,  with- 
out regard  to  its  extent  or  the  motives  of  the  aggressor. 
*  *  *  If  he  can  not  construct  the  work  without  the 
adoption  of  such  means,  he  must  abandon  that  mode  of 
using  his  property  or  be  held  responsible  for  all  damages 
resulting  therefrom.  He  will  not  be  permitted  to  accom- 
plish a  legal  object  in  an  unlawful  manner." 

But  the  court,  adhering  to  the  distinction  between  direct 
and  consequential  injury,  holds  that  when  the  injury  is 
consequential,  there  can  be  no  recovery  merely  by  reason 
of  the  dangerous  character  of  the  work  in  absence  of 
specific  negligence. 

But  it  has  been  held  differently  elsewhere.  In  California 
the  doctrine  is  broadly  stated  and  held  that  whenever  one 
uses  a  violent  and  dangerous  explosive  to  blast  rock,  even 
upon  his  own  premises,  if  such  premises  are  contiguous  to 
other  property  which  may  probably  and  naturally  be  thereby 
injured,  such  use  is  sufficient  to  impose  a  liability  for  injury, 
direct  or  consequential,  irrespective  of  the  degree  of  skill 
or  care  exercised  in  using  the  explosive.  Colton  v.  Onder- 
donk,  69  Cal.  155, 

In  that  case  the  court  said  : 

"The  fact  that  the  defendant  used  quantities  of  gunpow- 
der, a  violent  and  dangerous  explosive,  to  blast  out  rocks 
upon  his  own  lot,  contiguous  to  another  person's,  situate  in 
a  large  city,  must  be  taken  as  an  unreasonable,  unusual  and 
unnatural  use  of  his  own  property,  which  no  care  or  skill 
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in  so  doing,  can  excuse"  him  from  being  responsible  to  the 
plaintiff  for  the  damages  he  actually  did  to  her  dwelling 
house,  as  the  natural  and  proximate  result  of  his  blasting. 
For  an  act  which,  in  many  cases,  is  in  itself  lawful,  becomes 
unlawful  when,  by  it,  damage  has  accrued  to  the  property 
of  another.  And  it  would  make  no  material  difference 
whether  that  damage,  resulting  proximately  and  naturally 
from  the  act  of  blasting  bv  the  defendant,  was  caused  bv 
rocks  thrown  against  Mrs.  Colton's  dwelling  house  or  a 
concussion  of  the  air  around  it,  which  had  either  damaged 
or  entirely  destroyed  it.  The  defendant  seems,  by  his  con- 
tention, to  claim  that  he  had  a  right  to  blast  rocks  with 
gunpowder  on  his  own  lot  in  San  Francisco,  even  if  he  had 
shaken  Mrs.  Col  ton's  house  to  ruins,  provided  he  used  care 
and  skill  in  so  doing,  and,  although  he  ought  to  have  known 
that  by  such  act,  which  was  intrinsically  dangerous,  the 
damage  would  be  a  necessary,  probable  or  natural  conse- 
quence.    But  in  this  he  is  mistaken." 

We  are  not  put  to  the  necessity  of  determining,  as  mat- 
ter of  first  impression,  between  the  weight  of  these  con- 
flicting authorities,  because  in  our  opinion  our  own  Supreme 
Court  have  indicated  which  doctrine  shall  govern  here. 

In  Joliet  v.  liar  wood,  86  111.  110.  a  question  as  to  liabil- 
ity for  injury  caused  by  blasting  was  considered  and  deter- 
mined by  the  court.  In  that  case  it  appeared  that  it  was 
necessary  in  the  construction  of  a  public  work  that  blasting 
of  rock  should  be  done  in  a  public  street  of  the  city.  The 
contractor  used  all  due  care,  skill  and  caution  in  perform- 
ing the  work  of  blasting.  A  stone  was  thrown  by  the  blast 
against  a  building  of  the  plaintiff  and  injury  thereby  caused. 
Judgment  was  given  against  the  city,  and  the  Supreme 
Court  inv  affirming  it  said  : 

"  It  is  insisted  that  ()' Riley,  the  contractor,  is  responsible 
for  this  injury,  and  not  the  city;  and  this  upon  the  position 
that  where  public  work  is  done  by  an  independent  con- 
tractor, with  the  city,  the  doctrine  of  respondeat  superior 
does  not  apply.  Dillon,  in  his  excellent  work  on  Municipal 
Corporations  (Sec.  792),  says:  '  Such  is  the  general  rule; 
but  it  is  important  to  bear  in  mind  that  it  does  not  apply 
where  the  contract  directly  requires  the  performance  of 
work  intrinsically  dangerous,  however  skillfully  performed. 
In  such  case  a   party  authorizing  the  work  is  regarded  as 
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the  author  of  the  mischief  resulting  from  it,  whether  he 
does  the  work  himself  or  lets  it  out  by  contract.'  In  this 
case  the  work  which  the  contractor  was  required  by  the 
city  to  do  was  intrinsically  dangerous,  however  carefully  or 
skillfully  done.  The  right  of  recovery  in  this  case  does  not 
rest  upon  a  charge  of  negligence  on  the  part  of  the  con- 
tractor; it  rests  upon  the  fact  that  the  city  caused  work  to  be 
done  which  was  intrinsically  dangerous — the  natural  (though 
not  the  necessary)  consequence  of  which  was  the  injury  to 
plaintiff's  property.     In  such  case  the  city  is  responsible." 

A  dissent  in  that  case  was  based  only  upon  the  applica- 
tion of  the  doctrine  of  respondeat  superior  or  the  rule  as  to 
independent  contractor.  No  division  of  opinion  appears 
upon  the  proposition  of  a  liability  of  the  contractor.  It  is 
true  that  in  the  Harwood  case  the  injury  was  not  conse- 
quential, for  there  was  an  actual  invasion  of  the  property 
of  the  plaintiff,  a  rock  having  been  thrown  by  the  blast 
against  his  building.  But  the  principle  upon  which  the 
recovery  there  is  justified  is  announced  broadly  and  without 
any  distinction  between  injuries  caused  bj7  substances  thrown 
against  the  property,  i.  e..  actual  invasion,  and  injuries 
caused  bv  the  concussion  or  vibration  of  earth  or  air,  which 
might  be  regarded  as  consequential  only.  This  decision  has 
been  cited  with  approval  in  Village  of  Jefferson  v.  Chapman, 
127  III.  43S;  Chicago  E.  F.  G.  Co.  v.  Myers,  168  111.  139,  and 
followed  by  this  court  in  Capitol  Electric  Co.  v.  Hanswakl, 
78  111.  App.  359. 

The  doctrine  thus  established  and  approved  has  appar- 
ently the  support  of  logic  and  natural  justice. 

It  would  seem  absurd  that  any  refinement  of  reasoning  as 
to  nuisance  per  seov  as  to  injury,  consequential  or  by  phy- 
sical invasion,  should  be  permitted  to  obstruct  the  natural 
justice  of  a  rule  which  would  make  one  who  chooses  for  his 
own  convenience  or  profit  to  use  agencies  which  in  their 
probable  and  natural  results  will  injure  the  property  of 
others,  answerable  for  the  loss  occasioned  by  such  injuries. 
Nor  are  authorities  wanting  which,  by  analogy  at  least,  sup- 
port the  doctrine. 

In  2  Shearman  and  Redfield  on  Neg.,  4th  Ed.,  Sec.  71G,  in 
relation  to  the  liability  of  miners,  the  authors  sav  : 
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"  And  for  any  injury  done  to  the  surface  owner  by  the 
decadence  of  the  land  in  consequence  of  the  mining  oper- 
atives, the  miner  is  responsible,  notwithstanding  he  may 
have  used  the  utmost  care." 

In  Wood  on  Nuisances  (2d  Ed.),  Sec.  128,  the  author 
savs : 

u  The  usual  question  is  whether  the  injury  resulted  from 
some  act  done  outside  the  property  injured,  and  is  the 
natural  and  probable  consequence  of  the  act  or  thing  com- 
plained of.  If  so,  it  is  a  nuisance,  however  lawful  in  itself, 
and  however  high  a  degree  of  care  or  skill  may  have  been 
exercised  to  prevent  the  injury." 

In  Harding  v.  Boston,  103  Mass.  14,  the  Supreme  Court 
of  Massachusetts  held  that  under  the  facts  of  that  case  the 
city  was  not  liable  for  a  trespass  upon  the  land  of  the 
plaintiff,  because  the  city  had  let  the  work  to  one  who  stood 
as  an  independent  contractor  and  who  was  alone  liable  for 
the  wrong.  In  distinguishing  between  that  case  and  cases 
where  the  work  is  intrinsically  dangerous,  so  that  in  the 
natural  course  of  things  injurious  consequences  must  have 
been  expected  to  result,  the  court  cite  the  decision  of  the 
Supreme  Court  of  Illinois  in  the  Harwood  case. 

In  Bradford  Co.  v.  St.  Mary's  Co.,  GO  Ohio  St.  560,  the 
injury  resulting  from  an  explosion  was  by  concussion  or 
vibration,  L  e.y  consequential  injury.  The  Supreme  Court 
of  Ohio  said : 

"When  the  owner  of  a  stone  quarry,  by  blasting  with 
gunpowder,  destroys  the  buildings  of  an  adjoining  land- 
owner, it  is  no  defense  to  show  that  ordinary  care  was 
exercised  in  the  manner  in  which  the  quarry  was  worked." 

In  that  case  the  ground  of  liability  invoked  and  asserted 
was  the  storing  of  nitro-glycerine  upon  the  defendant's 
own  premises,  and  the  court  in  affirming  a  liability  without 
regard  to  any  negligence  in  the  manner  of  storing,  and 
without  distinction  as  to  direct  or  consequential  injury,  and 
because  of  the  inherent  dangers  of  storing  it  at  all,  based 
its  conclusion  by  analogy  upon  the  rule  as  to  blasting  as 
above  quoted.  See  also,  City  v.  McCorraick,  34  Ohio  St. 
63$;  Cahill  v.  Eastman,  IS  Minn.  324;  Mears  v.  Dole,  135 
Mass.  50  S. 
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It  would  seem,  therefore,  that  while  all  decisions  agree  as 
to  liability  under  circumstances  like  those  here  presented, 
where  the  injury  resulting  from  the  use  of  dangerous 
explosives  is  a  direct  injury  by  physical  invasion,  the  courts 
of  New  York  and  New  Jersey  distinguish  an  injury  which 
results  from  concussion  or  vibration  only,  and  hold  that  it 
is  a  consequential  injury  for  which  no  liability  can  be  im- 
puted unless  through  specific  negligence  in  the  method  of 
use,  and  the  courts  of  Massachusetts,  Ohio,  California  and 
Minnesota  disregard  any  such  distinction  and  hold  to  a 
liability  for  injuries,  whether  direct  or  consequential,  if 
they  are  the  probable  and  natural  result  of  the  use  of  a 
dangerous  agency.  We  regard  the  announcement  in  the 
llarwood  case  as  indicating  that  our  Supreme  Court  would 
adopt  the  latter  doctrine. 

We  do  not  regard  the  errors  assigned  as  to  the  rulings  of 
the  court  upon  instructions  as  presenting  any  sufficient 
ground  for  reversing  this  judgment. 

The  first  instruction  noted  in  the  preceding  statement  of 
facts,  states  a  correct  proposition  of  law,  but  we  do  not 
consider  the  refusal  of  it  as  reversible  error.  There  was  no 
conflict  in  the  evidence  as  to  the  natural  effect  of  dynamite 
when  exploded,  in  causing  concussion  and  shaking  of  the 
adjacent  earth.  The  evidence  was  that  it  did  cause  such 
results.  There  was  no  evidence  to  the  contrary.  Hence  it 
was  not  prejudicial  to  appellant  to  refuse  to  submit  an 
issue  upon  this  matter  to  the  jury.  Court  and  jury  could 
draw  but  one  conclusion  from  the  facts  established  in  this 
case,  viz.,  that  a  natural  result  of  exploding  dynamite  in 
the  earth  was  to  cause  a  disturbance  of  adjacent  earth,  and 
that  the  result  did  here  obtain  to  the  injury  of  the  prop- 
erty of  appellee.  The  other  two  instructions  noted  were 
properly  refused,  and  there  was  no  evidence  in  the  case 
which  warranted  the  court  in  giving  them. 

We  are  of  opinion  that  the  instructions  tendered  by 
counsel  for  appellee  and  given  by  the  court  are  substan- 
tially correct.     The    facts    assumed  in  one    of  them  are 

* 

uncontroverted,  and  hence  the  assumption  is  a  fault  which 


542  Appellate  Courts  of  Illinois. 

Vol.  94.]        Fitz  Simons  &  Connell  Co.  v.  Braun  &  Fitts. 

worked  no  prejudice.     Other  objections  to  these  instructions 
we  regard  as   presenting   no  ground  of  substantial  error. 

We  do  not  regard  the  evidence  as  insufficient  to  sustain 
the  recovery  under  the  allegations  of  the  narr.  It  is  true 
that  it  is  alleged  in  each  count  that  the  defendant  negli- 
gently used  the  explosive.  But  the  charge  is  not  confined 
to  the  manner  of  handling  the  explosive,  but  goes  to  the 
negligence  of  any  use  of  it,  however  careful  the  particular 
method  of  handling,  which  naturally  caused  an  injury  to 
another.  While  there  is  no  evidence  to  establish  any  neg- 
ligence in  the  specific  manner  in  which  the  explosive  was 
handled,  yet  the  evidence  does  establish  that  negligence 
which  the  law  imputes  to  an  act  by  which  the  property  of 
another  will  naturally  and  probably  be  caused  a  conse- 
quential injury.  We  are  of  opinion  that  there  is  no  vari- 
ance.    Haines  v.  Roberts,  7  El.  &  131.  625. 

It  is  urged  by  the  learned  counsel  for  appellant  that  if  a 
recovery  is  warranted,  vet  the  damages  have  been  measured 
upon  an  erroneous  basis.  In  this  behalf  it  is  contended 
that  the  true  measure  is  the  difference  between  the  market 
value  of  the  pro|>erty  before  and  after  the  injury,  and  that 
there  was  error  in  permitting  a  measurement  by  the  cost  of 
repairs.  The  decisions  cited  in  support  of  this  contention 
do  not  sustain  it.  Here  there  is  no  question  of  injury  to  the 
land.  The  injury  is  to  the  building  only,  and  is  of  such  a 
character  that  it  mav  be  precisely  remedied  bv  repairs. 
Xor  is  there  any  question  of  a  comparison  of  benefits 
caused  by  improvement  with  injuries  resulting.  It  was  a 
simple  matter  of  determining  the  extent  of  pecuniary  com- 
pensation for  the  injury  to  a  building.  We  are  unable  to 
perceive  how  any  prejudice  could  result  to  appellant  by 
measuring  the  damages  by  the  cost  of  repair.  2  Water- 
man on  Trespass,  Sec.  1093;  Duke  v.  Hundred,  4  Barn.  & 
Ad.  272;  Colton  v.  Onderdonk,  09  Calif.  155. 

It  is  also  contended  by  counsel  for  appellant  that  the 
cost  of  repair  in  1900  was  not  proper  to  be  considered,  but 
that  the  inquiry  should  have  been  limited  to  the  cost  of 
repairing  in  1S9G,  when  the  injury  occurred.     But  the  evi- 
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dence  discloses  the  difference  in  the  cost  of  making  the 
repairs  between  1900  and  1890,  and  the  verdict  is  appar- 
ently not  excessive  when  measured  by  the  cost  in  the  latter 
year.  Hence  no  harm  resulted  to  appellant  either  from 
evidence  or  instructions  to  the  jury  in  this  behalf. 

It  is  assigned  as  error  that  the  court  admitted  evidence 
as  to  effect  of  the  blasting  upon  the  property  of  Harms  and 
excluded  a  proffer  of  other  evidence  as  to  lack  of  any  effect 
upon  the  property  of  JBerrinson.  We  are  of  opinion  that 
there  was  no  error  in  these  rulings.  The  property  of  Harms 
was  adjacent  to  appellee's  property,  and  it  was  shown  that 
the  earth  there  was  shaken  by  the  explosions.  This  was 
competent  as  tending  to  establish  that  the  blasting,  by  dis- 
turbance of  the  earth  in  that  exact  location,  caused  the 
injury  here  sued  for.  But  the  fact  that  Berrinson's  prop- 
erty, located  fortv  feet  away,  was  not  disturbed,  did  not  go 
to  controvert  this  fact.  The  appellant  might  have  pre- 
sented an  unlimited  number  of  witnesses  to  show  that  other 
properties  at  various  distances  from  the  property  of  appel- 
lee were  not  injured.  Such  evidence  would  not  be  com- 
petent. 

Various  other  objections  are  presented  to  rulings  of  the 
trial  court  upon  the  evidence.  We  find  no  reversible  error 
in  any  of  them.  The  map  was  sufficiently  proved.  The 
testimony  of  a  witness  that  the  explosions  were  violent,  was 
testimony  as  to  a  fact,  not  a  mere  opinion,  and  was  competent. 

We  find  no  sufficient  ground  for  reversing  the  judgment 
in  the  overruling  of  the  objections  to  questions  upon  the 
ground  that  they  were  leading,  as  it  seems  unlikely  that  the 
rights  of  appellant  could  have  been  prejudiced  by  answers 
to  any  such  questions. 

Upon  the  whole  record  we  are  satisfied  that  substantial 
justice  has  been  done,  and  that  there  has  been  no  reversible 
error  in  matters  of  procedure. 

The  judgment  is  affirmed. 
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Sch warn b  Lumber  Co.  v.  Charles  L.  Schaar  et  al. 

1.  Replevin — Demand  in.Wlien  Unnecessary. — Where  the  possession 
of  the  defendant  in  the  property  is  wrongful,  a  demand  before  bringing 
an  action  of  replevin  for  its  possession  is  unnecessary. 

2.  Same — WJiere  Possession  is  Unlawful. — Where  a  party  purchases 
property  of  one  who  has  no  title,  he  acquires  none  under  his  purchase 
and  his  possession  as  against  the  true  owner  is  wrongful. 

8.  Instructions— As  to  the  Right  of  the  Jury  to  Disregard  Testi- 
mony.— The  jury  may  properly  be  instructed  that  they  have  no  right  to 
disregard  the  testimony  of  a  witness  where  such  testimony  is  not  con- 
tradicted and  such  witness  has  not  been  impeached. 

4.  Appellate  Court  Practice— Exceptions  to  Refusing  Instruc- 
tions.— Where  no  exceptions  have  been  taken  to  the  ruling  of  the  trial 
court  in  refusing  instructions  such  refusal  can  not  be  availed  of  by  the 
party  in  the  Appellate  Court. 

5.  Exceptions — Must  be  Taken  at  the  Time. — An  exception  to  the 
refusal  of  the  trial  court  to  give  an  instruction  in  order  to  be  available 
in  the  Appellate  Court  must  be  taken  at  the  time  of  the  refusal. 

6.  Verdicts— Affidavits  of  Jurors  Not  Competent  to  Impeach.— The 
general  and  well  established  rule  in  this  State  is  to  the  effect  that 
jurors  will  not  be  permitted  to  impeach  their  finding,  or  in  other  words, 
to  question  the  manner  by  which  they  arrived  at  their  verdict. 

7.  Same— Affidavits  of  Jurors  Competent  to  Shoio  that  the  Verdict 
Returned  by  Them  is  Not  the  One  Agreed  Upon. — Affidavits  of  jurors 
are  competent  to  show  that  the  verdict  returned  by  them  is  not  the  real 
one  upon  which  they  had  agreed,  by  reason  of  some  omission  to  state 
correctly  the  verdict  which  by  due  and  regular  course  of  proceedings 
they  had  honestly  and  fairly  arrived  at. 

Replevin. — Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1900.     Reversed  and  remanded.     Opinion  filed  May  6,  1901. 

Statement  by  the  Court. — Appellant,  plaintiff  below, 
began  replevin  in  the  Superior  Court  of  Cook  County 
against  appellees,  defendants  below,  to  recover  the  posses- 
sion of  certain  lumber,  a  part  of  which  was  recovered  upon 
the  writ  and  turned  over  to  the  plaintiff.  The  declaration 
consists  of  three  counts,  viz.,  for  the  wrongful  taking  and 
for  the  wrongful  detention  of  the  goods  in  question  and  in 
trover.  The  pleas  were  non  cepit,  non  detinet*  wot  guilty  as 
to  the  third  count,  and  property  in  the  defendants. 

A  trial  before  the  court  and  a  jury  was  had  on  February 
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2,  1900,  resulting  in  a  verdict  finding  the  defendants  not 
guilty,  and  right  to  the  possession  of  the  property  in 
question  in  the  defendants,  February  10,  1900,  the  court 
overruled  plaintiff's  motion  for  a  new  trial  and  entered 
judgment  on  the  verdict  for  the  defendants,  with  retorno 
habe?ido,  from  which  plaintiff  appealed. 

Afterward  on  February  23,  1900,  plaintiff  moved  the 
court  to  vacate  and  set  aside  the  said  judgment  of  February 
10,  1900,  and  order  for  retomo  habendo^  and  that  the  verdict 
of  the  jury  be  corrected  to  conform  with  the  true  verdict 
of  said  jury,  in  support  of  which  motion  there  was  read  the 
joint  affidavit  of  all  the  jurors,  a  separate  affidavit  of  one 
juror,  R.  II.  Weightman,  and  an  affidavit  of  Sidney  Adler, 
plaintiff's  attorney,  who  had  charge  of  the  cause,  but  the 
motion  was  overruled,  and  from  the  order  overruling  such 
motion  plaintiff  prayed  and  was  allowed  an  appeal.  Both 
the  appeals  were  perfected  under  one  bond  and  are  pre- 
sented together. 

The  plaintiff  asked  the  court  to  give  the  following 
instructions,  which  were  refused,  to  wit: 

"1.  The  court  instructs  the  jury  that  if  they  find,  from 
the  evidence,  that  the  Schwamb  Lumber  Company  never 
sold  the  lumber  in  question  to  Olson,  but  that  Olson  was  to 
dry  the  said  lumber  and  deliver  the  same  to  a  certain  build- 
ing, then  said  Schwamb'Lumber  Company  is  entitled  to 
recover  in  this  suit,  and  that  it  makes  no  difference  whether 
Schaar,  Koch  &  Company  and  Smith  knew  of  the  arrange- 
ments between  the  Schwamb  Lumber  Company  and  Olson." 

"  2.  The  jury  have  no  right  to  disregard  the  testimony 
of  a  witness  where  such  testimony  is  not  contradicted  and 
such  witness  has  not  been  impeached." 

No  exception,  however,  to  the  refusal  of  the  court  to  give 
said  instructions  was  preserved  in  the  redord. 

Loeb  &  Adler,  attorneys  for  appellant. 

Albert  N.  &  Edw.  P.  Eastman,  attorneys  for  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 
For  appellant  it  is  contended  that  the  refusal  of  the  first 
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instruction  was  error,  but  it  is  said  that  the  trial  court 
held,  on  motion  for  new  trial,  that  the  instruction  was 
improper  because  it  does  not  recognize  the  necessity  of  the 
plaintiff's  making  a  demand  before  suing  out  the  writ  of 
replevin,  and  this  is  the  only  reason  that  counsel  for  appel- 
lees assign  in  justification  of  the  court's  ruling. 

The  evidence  in  the  case  tends  strongly  to  show  that  the 
appellees  came  into  possession  of  the  lumber  in  question 
wrongfully;  that  they  purchased  the  lumber  in  question, 
with  other  property,  from  one  Andrew  J.  Olson,  in  consid- 
eration of  the  cancellation  by  appellees  of  certain  indebted- 
ness from  Olson  to  them,  and  other  considerations;  that, 
Olson,  at  the  time,  had  no  title  whatever  to  the  lumber,  it 
having  been  delivered  to  him  by  the  plaintiff  to  be  dried  in 
his  kiln.  This  being  true,  appellees  took  no  title  by  their 
purchase  from  Olson,  and  their  possession  of  the  lumber 
was  wrongful  and  tortious  as  to  plaintiff.  In  order  to  sus- 
tain replevin  when  the  possession  of  the  defendant  is  wrong- 
ful, a  previous  demand  of  possession  is  unnecessary.  Clark 
v.  Lewis,  35  111.  418-23;  Stock  Yards  Co.  v.  Mailory,  157 
111.  563;  Fifth  Am.  &  Eng.  Ency.  Law,  528  I.  (1st  Ed.); 
Galvin  v.  Bacon,  11  Me.  28  (2  Eairiield  Rep.);  Wells  on 
Re  pi.,  Sec.  365;  Cutters  v.  Haughwout,  42  111.  18-24;  Bruner 
v.  Dyball,  42  111.  36;  Hardy  v.  Keeler,  56  111.  152;  Tuttle 
v.  Robinson,  78  111.  332-4;  Oswald  v.  Hutchinson,  26  111. 
App.  273;  Trudo  v.  Anderson,  10  Mich.  357-67;  Rosum  v. 
Hodges,  9  L.  R.  A.  (S.  Dak.),  817-9. 

In  Welte  on  Replevin,  supray  the  author  recognizes  a  con- 
flict in  the  decision  as  to  when  a  demand  is  necessarv 
before  replevin  can  be  maintained  by  the  true  owner  of 
goods,  stating  a  line  of  cases  in  which  it  has  been  held  that 
"  where  the  defendant  acquired  possession  by  purchase 
from  one  apparently  the  owner,  such  possession  was  so  far 
rightful  that  the  real  owner  must  make  demand  before 
bringing  suit,"  and  another  line  of  cases  holding  "  that 
where  one  purchased  property  from  one  who  had  no  right 
to  sell,  it  was  a  conversion,  and  the  owner  could  sustain 
replevin  without  demand,  the  good  faith  of  the  buy er  being 
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no  defense."  The  rule  in  the  latter  line  of  cases  seems  to 
prevail  in  this  State,  and  we  think  is  supported  by  the 
weight  of  authority,  the  better  reason  and  the  later  decis- 
ions. 

In  Clark  v.  Lewis,  35  111.  417-22,  where  a  horse  had  been 
purchased  at  a  poundmaster's  sale,  whicfy  was  not  con- 
ducted in  strict  conformity  to  the  ordinance,  it  was  held 
that  the  true  owner  need  not  make  demand  before  bringing 
replevin  against  the  purchaser  of  the  horse,  for  the  reason 
that  his  possession  was  wrongful.     The  court  say : 

"  Had  the  defendant  below  been  a  bailee,  or  had  his  pos- 
session been  otherwise  lawful  in  its  inception,  a  demand 
before  suit  was  commenced  would  have  been  indispensable. 
But  inasmuch  as  his  possession  was  wrongful  a  demand  was 
unnecessary.  *  *  *  Plaintiff  in  error  having  acquired 
no  title  to  "the  property  by  his  purchase,  his  possession  was 
wrongful.  Being  wrongfully  in  possession  a  demand  was 
unnecessary." 

In  the  Galvin  case,  supra,  it  was  held  that  a  plaintiff  who 
was  the  owner  of  a  horse  and  bailed  him  to  one  Staples  for 
use  for  a  limited  period,  the  latter  having  sold  him  to  one 
Bacon  for  a  valuable  consideration,  and  without  notice,  a 
previous  demand  was  not  necessary  to  enable  the  owner  to 
maintain  replevin  against  Bacon. 

The  court  say : 

"  He  acquires  no  rights  under  his  purchase.  The  guilty 
party  had  no  rightful  possession  against  the  true  owner; 
and  he  could  convey  none  to  another." 

In  the  Tuttle  case,  78  111.,  supra,  it  was  held  that  where 
property  in  the  possession  of  the  agent  of  the  true  owner 
was  levied  upon  by  a  constable  under  an  execution  against  a 
third  party  end  then  turned  over  by  the  constable  to  such 
agent  as  custodian,  it  was  not  necessary  that  the  owner 
make  demand  before  bringing  replevin.  The  court  holding, 
citing  the  Clark  case,  supra,  that  the  possession  of  the 
property  was  acquired  unlawfully  and  for  that  reason  no 
demand  was  necessary. 

In  the  Rosum  case,  supra,  in  which  it  appeared  that  dur- 
ing the  absence  from  home  of  the  owner  of  certain  flax- 
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seed,  his  hired  man  hauled  the  seed  away,  sold  and  delivered 
it  to  the  proprietors  of  an  elevator  and  received  pay  there- 
for, they  believing  that  the  man  had  the  right  to  sell,  the 
owner  brought  suit  against  the  elevator  proprietors  for 
a  conversion  of  the  seed,  and  it  was  held,  in  a  thoroughly- 
considered  opinion,  that  a  demand  before  suit  was  unneces- 
sary, citing,  among  other  cases,  the  Clark  case,  svpra. 

Counsel  for  appellees  rely  upon  the  case  of  Far  well  v. 
Hanchett,  120  111.  573-7,  as  holding  that  in  order  to  main- 
tain replevin  against  an  innocent  purchaser  for  value,  a 
previous  demand  is  necessary.  We  do  not  think  the  case 
sustains  the  contention,  as  applied  to  the  facts  at  bar,  because 
the  court  recognizes  the  general  rule  that  replevin  may  be 
maintained  as  against  one  who  has  obtained  possession  un- 
lawfully, without  previous  demand,  and  in  the  case  under 
consideration  the  court  held  that  an  instruction  which  made 
a  demand  of  a  fraudulent  vendee  of  goods  a  prerequisite  to 
the  right  to  maintain  replevin  against  him,  was  erroneous, 
although  he  had  not  been  tendered  back  his  note  given  for 
the  goods,  the  same  being  offered  to  be  returned  to  him 
upon  the  trial  of  the  case. 

This  instruction  may,  however,  be  said  to  be  technically 
erroneous  in  that  it  assumes  in  effect  that  the  plaintiff  was 
the  owner  of  the  lumber  in  question,  when  it  turned  it  over 
to  Olson  to  dry.  As  to  this,  however,  there  was  no  dispute 
in  the  evidence,  and  the  instruction  was  not  bad  for  that 
reason. 

We  think  that  the  second  instruction  asked  by  appellant 
should  have  been  given.  While  it  is  true  that  the  jury 
miffht  disbelieve  a  witness  who  has  not  been  contradicted 
nor  impeached,  it  is  their  duty  to  consider  his  testimony 
and  give  it  such  weight,  if  any,  as  it  is  entitled  to.  They 
should  not  arbitrarily  disregard  it. 

Inasmuch,  however,  as  no  exception  was  taken  to  the  rul- 
ings of  the  court  in  refusing  these  instructions,  their  refusal 
can  not  be  availed  of  by  appellant. 

Appellant's  counsel  claim  that  because  the  statute  allows 
exceptions  to  the  giving  or  refusing  of  instructions  to  be 
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entered  at  any  time  before  final  judgment,  and  it  sufficiently 
appears  from  this  record  that  the  refusal  of  the  court  to 
give  these  instructions  was  excepted  to,  they  are  entitled  to 
have  the  benefit  of  their  exceptions.  The  instructions  were 
refused  on  February  2d,  the  dav  of  the  trial,  when  no 
exception  appears  to  have  been  taken.  The  exception  relied 
upon  by  appellant's  counsel  appears  to  have  been  taken 
eight  days  thereafter,  when  the  motion  for  new  trial  was 
overruled,  and  does  not  purport  to  be  an  exception  to  the  rul- 
ing of  the  court  in  refusing  the  instructions.  The  statute 
does  not  in  terms  dispense  with  the  requirement  of  the 
Supreme  Court's  decisions  that  the  exception,  in  order  to 
be  available,  must  appear  to  have  been  taken  at  the  time 
of  the  court's  ruling.  England  v.  Vandermark,  147  111. 
76-9,  and  cases  cited. 

While  it  would  seem  by  the  late  decision  of  the  Supreme 
Court  in  Collins  Ice  Cream  Co.  v.  Stephens,  189  111.  200,  that 
it  is  sufficient  to  enter  the  exception  before  final  judgment, 
the  c'ourt  does  not  hold,  as  we  construe  its  language,  that 
the  exception  need  not  be  taken  at  the  time  of  the  trial 
court's  ruling  on  the  instruction.  In  fact,  the  opinion  shows 
that  in  that  case  the  bill  of  exceptions  did  show  an  excep- 
tion was  taken  at  the  time  the  instruction  was  given.  Here, 
however,  the  exception  was  not  taken  at  the  time  the  in- 
struction was  refused,  nor  does  it  appear,  even  when  taken, 
to  have  been  to  the  court's  rulings  in  refusing  the  instruc- 
tions, but  to  its  ruling  denying  the  motion  for  a  new  trial. 

The  only  remaining  question  is  as  to  whether  there  was 
error  in  overruling  plaintiff's  motion  to  set  aside  the  judg- 
ment and  verdict,  and  to  correct  the  latter  so  as  to  conform 
to  the  true  verdict  of  the  jury. 

All  the  jurors  joined  in  an  affidavit,  which  was  read  in 
support  of  this  motion,  and  it  states  in  effect  that  the  unan- 
imous verdict  of  the  jury,  when  they  took  their  vote  in  the 
jury  room,  was  to  find  the  issues  for  the  Schwamb  Lumber 
Co.,  but  that  the  jurors  mistaking  that  company  to  be  the 
defendant  instead  of  the  plaintiff  in  the  suit,  they  signed  the 
form  of  verdict  which  had  been  handed  to  them  finding  for 
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the  defendants;  that  the  verdict  was  then  sealed  up  and 
turned  over  to  the  bailiff,  and  was  not  opened  and  read 
until  the  following  morning,  when  they  became  aware  that 
the  verdict  read  was  not  the  verdict  found  by  the  jury, 
because  the  attorney  of  the  lumber  company,  upon  the 
reading  of  the  verdict,  moved  for  a  new  trial,  whereupon 
three  of  the  jury,  Waddell,  Weightman  and  Obermeyer, 
immediately  reported  to  the  minute  clerk  of  the  court  the 
facts  stated  in  the  affidavit.  The  separate  affidavit  of 
Weightman  in  addition  states  that  during  the  deliberations 
of  the  jury,  the  question  arose  as  to  who  was  plaintiff  and 
who  was  defendant;  that  the  jury  sent  for  a  bailiff  and 
asked  him  about  it,  but  he  declined  to  give  them  the  infor- 
mation because  he  said  thev  must  not  talk  with  him  about 
the  case.  The  affidavit  of  plaintiff's  attorney  is  to  the  effect 
that  he  had  no  knowledge  of  the  facts  with  regard  to  the 
verdict  until  after  the  court  had  overruled  his  motion  for  a 
new  trial  and  entered  judgment,  and  was  then  told  by  the 
judge  that  the  jury  intended  to  find  a  verdict  for  the  plaint- 
iff, but  signed  the  wrong  verdict. 

The  general  and  well  established  rule  in  this  State  is  no 
doubt  to  the  effect  that  jurors  will  not  be  permitted  to  im- 
peach their  verdict,  or  in  other  words,  to  question  the  man- 
ner by  which  they  arrived  at  their  verdict.  Sanitary  Dist. 
v.  Cullerton,  147  111.  385-90,  and  cases  there  cited;  Smith 
v.  Smith,  169  111.  623,  and  cases  cited. 

We  do  not,  however,  under  the  facts  of  this  case,  consider 
that  the  affidavit  of  the  jurors  impeaches  their  verdict  in 
the  sense  in  which  the  decisions  use  that  term.  On  the 
contrary  it  shows  that  the  verdict  rendered  by  the  jury  was 
not  the  real  verdict  upon  which  they  had  agreed,  because 
of  the  mistake  which  they  made  as  to  the  Schwamb  Lumber 
Company  being  the  defendant  instead  of  the  plaintiff. 

In  Smith  v.  Eames.  3  Scam.  76-80,  the  court  sustains  the 
general  rule,  but  it  is  also  held  that  the  affidavits  of  jurors 
may  be  received  to  show  that  they  never  consented  to  any 
verdict. 

In  the  case  of  W.  C.  St.  Ry.  Co.  v.  Huhnke,  82  111.  App. 
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404,  this  court  held  that  affidavits  of  one's  fellow-jurors 
might  be  received  to  show  that  he  swore  untruthfully  on 
his  voir  dire,  and  was  therefore  a  prejudiced  and  disquali- 
fied juror. 

In  Dalrymple  v.  Williams,  63  N.  T.  361-4,  the  general 
rule  laid  down  in  this  State,  the  court  holds  to  be  well 
settled,  but  also  decided  that  the  affidavits  of  jurors  could  be 
received  to  show  what  was  their  real  verdict  in  a  case  in 
which  the  foreman  by  mistake  announced  a  different  ver- 
dict. The  court,  in  speaking  of  the  cases  which  support 
the  general  rule,  and  of  the  question  under  consideration, 
say: 

"  They  only  decide  that  the  verdict  to  which  the  jurors 
have  once  assented,  and  which  they  have  reported  to  the 
court,  can  not  be  impeached  or  set  aside  upon  their  declara- 
tion or  affidavit.  But  the  question  is  quite  different  when 
the  allegation  is  that  they  have  been  misunderstood  by  the 
court,  or  erroneously  reported  to  it,  and  that  the  entry 
made  is  not  and  was  not  tneir  verdict.  It  is  not  an  attempt 
to  reverse  their  action  in  the  jury  room,  but  to  establish  it. 
It  is  in  the  nature  of  an  attempt  to  correct  a  clerical  mis- 
take. Had  the  jury  rendered  a  sealed  verdict,  and  their 
clerk  or  scrivener  made  a  mistake  in  reducing  it  to  writing, 
a  correction  of  the  writing  after  it  had  reached  the  court 
and  been  entered  upon  the  minutes  would  be  no  impeach- 
ment of  the  verdict  or  of  the  integrity,  intelligence  or  action 
of  the  jury." 

Also  in  Capen  v.  Inhabitants  of  Stoughton,  16  Gray 
(Mass.),  364,  a  case  quite  similar  to  the  one  at  bar,  a  like 
ruling  was  made,  and  the  court  say  : 

"  But  the  evidence  of  the  jurors  is  offered  only  to  show 
a  mistake  in  the  nature  of  a  clerical  error,  which  happened 
after  the  deliberations  of  the  jury  had  ceased,  and  they 
had  actually  agreed  on  their  verdict.  The  error  consisted, 
not  in  making  up  their  verdict  on  wrong  principles,  or  on 
a  mistake  of  facts,  but  in  an  omission  to  state  correctly  in 
writing  the  verdict  to  which  they  had,  by  a  due  and  reg- 
ular course  of  proceeding,  honestly  and  fairly  arrived. 
*  *  *  No  considerations  of  public  policy  require  that 
the  uncontradicted  testimony  of  jurors  to  establish  an  error 
of  this  nature  should  be  excluded.  Its  admission  does  not 
in  :my  degree  infringe  on  the  sanctity  with  which  the  law 
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surrounds  the  deliberations  of  juries  or  expose  their  ver- 
dicts to  be  set  aside  through  improper  influences,  or  upon 
grounds  which  might  prove  dangerous  lo  the  purity  and 
steadiness  of  the  administration  of  public  justice.  On  the 
contrary,  it  is  a  case  of  manifest  mistake,  of  a  merely 
formal  and  clerical  character,  which  the  court  ought  to 
interfere  to  correct,  in  order  to  prevent  the  rights  of  par- 
ties from  being  sacrificed  by  a  blind  adherence  to  a  rule  of 
evidence  in  itself  highly  salutary  and  reasonable,  but  which 
upon  principle  has  no  application  to  the  present  case." 

In  the  case  of  Prussel  v.  Knowles,  4  How.  (Miss.),  90, 
which  seems  to  have  been  a  thoroughly  considered  case, 
the  court  approves  the  general  rule  above  stated.  The 
trial  court  permitted  a  verdict  which  was  rendered  through 
mistake  of  all  the  jurors  to  be  corrected  to  show  what  was 
the  verdict  agreed  upon  by  the  jury,  it  appearing  from  the 
statements  of  the  jurymen  that  it  was  the  intention  of  tho 
whole  jury  to  find  one  of  the  defendants  not  guilty,  whereas 
the  verdict  announced  found  both  defendants  guilty.  The 
action  of  the  trial  court  was  affirmed.  To  the  same  effect 
in  substance  are  the  cases  of  Johnson  v.  Oakes,  80  Ga. . 
722;  Cogan  v.  Ebden,  I  Burrows,  383,  and  Cochran  v.  Street, 
1  Wash.  (Va.)  103. 

Other  cases  which  we  have  examined  seem  to  decide 
against  the  exception  or  distinction  made  by  the  foregoing 
authorities,  but  they  appear  to  turn  more  upon  the  facts  of 
the  particular  case  before  the  court  than  upon  a  strict 
adherence  to  the  general  rule.  They  do  not  consider  the 
distinction  made  in  the  cases  above  noted.  Among  these 
cases  are  Cire  v.  Rightor,  11  La.  140;  Reaves  v.  Moody,  15 
Rich.  (S.  C),  312;  Smith  v.  Culbertson,  9  Rich.  (S.  C.)  106-10, 
and  Boetge  v.  Landa,  22  Tex.  105. 

In  the  Louisiana  case  the  affidavit  was  as  to  a  mistake  of 
only  two  jurors  in  their  verdict,  w7hostated  that  it  was  their 
impression  that  the  verdict  was  different  from  the  one  ren- 
dered, and  the  court  cites  no  authority.  The  case  in  15 
Rich,  mpra,  was  where  four  of  the  jury  made  an  affidavit 
that  they  had  not  agreed  to  the  verdict,  but  there  does  not 
appear  to  have  been  any  mistake  on  their  part.  The  case 
in  9  Rich,  was  where  one  juror  alone  made  an  affidavit  three 
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months  after  the  trial,  which  imputed  misconduct,  in  the 
jury  room,  to  his  fellow-jurors.  Clearly,  such  an  affidavit 
was  inadmissible.  In  the  Boetge  case,  supra,  the  affidavit 
was  by  one  juror,  that  he  was  coerced  and  intimidated  by 
the  foreman  and  never  assented  to  the  verdict.  The  jury 
returned  a  sealed  verdict,  were  allowed  to  disperse,,  and  the 
next  morning  when  the  verdict  was  opened  and  read,  the 
juror  said  he  had  not  assented  to  the  verdict.  The  court 
directed  them  to  retire  and  consider  further  of  their  verdict, 
which  was  done,  and  after  a  lapse  of  two  hours  the  same 
verdict  was  returned  as  before.  The  jury  was  polled  and 
the  juror  declared  that  it  was  his  verdict.  Clearly,  under 
such  circumstances,  the  court  should  not  have  disturbed  the 
verdict. 

To  hold  in  the  case  at  bar,  under  the  circumstances  shown 
of  a  clear  mistake  by  all  the  jurors  in  the  rendition  of  their 
verdict,  it  can  not  be  corrected,  would  be  a  reproach  to  the 
administration  of  justice.  It  can  not  be  said  to  present 
even  an  exception  to  the  general  rule,  that  jurors'  affida- 
vits will  not  be  received  to  impeach  their  verdict,  but  rather 
a  situation  which  does  not -come  within  the  rule.  The  case 
here  is  whether  a  verdict  which  had  never  in  fact  been 
agreed  upon  by  the  jury  should  be  taken  and  stand  as  the 
real  verdict.  The  facts  here  presented  do  not  bring  the 
case,  as  we  view  them,  within  the  rule,  and  therefore  it 
should  not  be  applied. 

Appellees'  counsel  contend  that  appellant  can  not  now 
urge  this  point,  because  the  bill  of  exbeptions  does  not  show 
that  the  affidavits  contained  in  the  record  were  all  the  affi- 
davits before  the  court  upon  the  hearing  of  the  motion.  It 
is  true  that  the  bill  of  exceptions  fails  to  show  in  so  many 
words  this  fact,  but  •vhen  the  record  is  all  considered  we 
think  it  quite  apparent  that  this  court  has  before  it  all  the 
testimony  which  was  heard  upon  the  motion.  That  is  suffi- 
cient to  meet  the  requirements  of  the  decisions  which  hold 
that  the  record  should  contain  all  the  testimony  upon  which 
the  judgment  of  the  court  is  predicated. 

It  is  further  contended  by  appellees  that  it  is  apparent 
from  this  record  that  no  other  result  could  have  been 
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reached  than  that  already  reached.  There  is  evidence  tend- 
ing strongly  to  show  that  the  lumber  in  question  was  deliv- 
ered to  Olson  as  bailee,  and  that  it  was  not  sold  to  him. 
Whether  it  was  so  done  or  not,  plaintiff  had  the  right  to 
have  the  question  passed  upon  by  a  jury,  and  we  will  not 
undertake* to  say  that  the  evidence  is  insufficient  to  support 
a  verdict  in  its  behalf. 

Being  of  opinion  that  the  real  verdict  at  which  the  jury 
arrived  in  this  case  was  never  in  fact  rendered,  the  judgment 
will  be  reversed  and  the  cause  remanded  for  another  trial. 
Reversed  and  remanded. 


John  Joyce  v.  Lucinda  Spafford. 

1.  Judgments—  Where  Two  or  More  Defendants  Are  Sued  Jointly. — 
Where  two  or  more  defendants  are  sued  jointly  and  are  served  with 
process  or  appear,  the  judgment  must  be  against  all  of  them  or  none. 

Assumpsit,  on  a  joint  guaranty.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  May  6,  1901. 

Statement. — Appellee  sued  the  appellant  and  Patrick 
McMahon  jointly,  in  an  action  of  assumpsit,  on  their  joint 
guaranty.  Both  defendants  were  served  with  process  and 
appeared.  Appellee  filed  her  declaration,  declaring  against 
the  defendants  jointly,  and  also  an  affidavit  of  her  claim, 
under  section  36  of  the  practice  act.  The  defendant  Mc- 
Mahon filed  a  demurrer  to  the  declaration  May  8, 1900,  and 
the  same  day  John  Joyce,  the  appellant,  pleaded  the  gen- 
eral issue,  and  filed  with  his  plea  the  fallowing  affidavit: 

"  State  of  Illinois,  ) 
County  of  Cook,    f  ss' 

In  the  Superior  Court  of  Cook  County. 
To  the  May  Term,  A.  D.  1900. 
Spafford 
v. 
Joyce  et  al. 

Said  John  Joyce,  defendant,  makes  oath  and  says  that 
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he  verily  believes  that  he  has  a  good  defense  to  this  suit, 
upon  the  merits  as  to  hold  of  plaintiff's  demand. 

(Signed)    John  Joyce. 
Subscribed  and  sworn  to  before  me  this  7th  day  of  May, 
A.  D.  1900. 

C.  S.  Hamilton, 
[Notarial  Seal.]  Notary  Public." 

May  23,  1900,  at  the  May  term  of  the  court,  the  court, 
on  motion  of  the  plaintiff's  -attorney,  entered  judgment  by 
default  against  the  defendant  Joyce,  for  failure  to  verify 
his  plea,  assessed  the  plaintiff's  damages  at  the  sum  of 
$1,271.50,  and  rendered  final  judgment  against  him  for  that 
amount,  from  which  judgment  Joyce  prayed  and  was 
allowed  an  appeal.  June  2,  1900,  also  at  the  May  term  of 
the  court,  Joyce,  by  his  attorney,  moved  the  court  to  vacate 
the  judgment,  and  set  aside  the  order  allowing  an  appeal, 
and  filed,  in  support  of  said  motion,  the  affidavit  of  his 
attorney,  in  substance  that  the  affiant  drafted  the  affidavit 
filed  with  Joyce's  plea  and  wrote  the  word  whole  instead 
of  the  word  "  hold,"  which  appears  in  said  affidavit,  but 
that  affiant's  stenographer  inadvertently  spelled  the  word 
whole  "  hold."     The  court  overruled  the  motion. 

Edward  Marshall,  attorney  for  appellant. 

Matz,  Fisher  &  Boyden,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  case  presented  by  the  record  is  this :  An  action 
against  two  defendants  jointly,  service  of  process  on  both 
and  appearance  of  both;  an  undisposed-of  demurrer  of  one 
to  the  declaration,  and  final  judgment  by  default  against 
the  other.  The  rule  that  if  two  or  more  be  sued  jointly 
and  are  served  with  process,  or  appear,  the  judgment  must 
be  against  all  or  none,  is  fundamental,  inflexible,  and  recog- 
nized by  numerous  decisions.  Russell  v.  Ilogan,  1  Scam. 
552;  Wight  v.  Meredith,  4  Scam.  360;  Gould  v.  Sternburg, 
T>9  111.  531;  Sherburne  v.  Hyde,  185  lb.  580,  582;  Waugh  v. 
Suter,  3  111.  App.  271. 
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In  Sherburne  v.  Hyde  et  al.,  supra,  Hyde  and  Grace 
were  sued  jointly;  process  was  not  served  on  Grace,  one  of 
the  defendants,  and  the  court  say : 

u  Had  Grace  appeared  to  the  action,  or  been  served  with 
process,  it  is  settled  law  that  the  judgment  must  have  been 
against  both  or  neither." 

Many  other  cases  to  the  same  effect  might  be  cited.    The 
only  case  relied   on  by  counsel  for  appellee   is  Koby  v. 
Opdyke,"61  111.  App.  328.     That  was  an   appeal   from  an 
order  overruling  a  motion  to  vacate  a  judgment  by  con 
fession,  and  the  court  sav  : 

"  But  neither  did  the  appellant,  on  the  hearing  of  the 
motion,  show  any  equity  why  the  judgment  should  not 
stand." 

And,  for  that  reason,  the*  court  declined  to  interfere  with 
the  judgment. 

In  Berg  v.  Com.  Nat.  Bk.,84  111.  App.  614,  618,  the  court 
say: 

"  It  has  been  repeatedly  held  that  in  cases  of  judgments 
by  confession,  a  court  of  law  exercises  a  purely  equitable 
jurisdiction,  and  that  it  will  not  disturb  such  a  judgment, 
upon  a  motion  to  vacate  it,  unless  the  moving  party  shows 
that  he  does  not  owe  the  amount  of  the  judgment,"  etc., 
citing  cases. 

To  the  same  effect  is  Gilmore  v.  German  Savings  Bank, 
89  111.  App.  442.  The  decision  in  Roby  v.  Opdyke  has  not 
the  least  application  to  the  present  case.  We  think  that 
if  the  appellant  should  apply  for  leave  to  plead,  on  specific- 
ally stating  facts,  by  affidavit,  constituting  a  defense  to  the 
action,  he  should  be  allowed  so  to  do. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Andrew  Olsen  v.  Matilda  S.  Stark. 

1.  Appeals—  Where  the  Party  Apvealing  Can  Not  Be  Heard  to  Say 
the  Court  Has  No  Jurisdiction. — Where  one  of  several  defendants  in  an 
action  of  forcible  detainer  before  a  justice  of  the  peace  took  an  appeal 
to  the  Circuit  Court  and  filed  his  bond  and  a  transcript  from  the  justice 
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with  the  clerk  of  that  court,  on  December  6,  1899,  he  gave  the  court 
jurisdiction,  and  the  complaint  which  was  filed  with  the  justice,  and  on 
which  the  bommons  was  issued,  being  before  the  Circuit  Court  on  the 
day  of  the  trial,  April  23,  1900,  the  appearance  of  the  appellee  having 
been^  filed  December  8.  1899,  such  defendant  so  appealing  can  not  be 
heard  to  say  that  the  Circuit  Court  had  no  jurisdiction  to  try  the  cause, 
because  there  was  no  complaint  in  writing  filed  with  the  clerk  of  the 
Circuit  Court  ten  days  before  the  term  at  which  the  judgment  was  ren- 
dered, and  because  the  original  summons  was  not  returned  by  the  jus- 
tice to  the  clerk  of  the  Circuit  Court. 

2.  Same— Effect  of  Filing  an  Appeal  Bond — Waiver. — The  filing  of  an 
appeal  bond  by  a  defendant  in  the  Circuit  Court  from  a  justice's  judg- 
ment waives  all  defects  in  the  process,  precludes  his  taking  any  excep- 
tions to  any  proceedings  before  the  justice,  and  he  can  not  afterward 
question  the  mode  by  which  he  was  brought  into  court. 

3.  Same—  What  Confers  Jurisdiction  on  the  Court  to  Which  the 
Appeal  is  Taken. — Where  the  appeal  bond,  justices  transcript  and 
appearance  of  the  appellee  are  filed  and  entered  more  than  ten  days 
before  the  trial  term,  and  a  complaint  which  is  regular  in  form  having 
been  filed  with  the  justice,  on  which  the  summons  was  issued  and 
served,  jurisdiction  not  only  of  the  parties  but  of  the  subject-matter 
is  conferred  upon  the  court  to  which  the  appeal  is  taken. 

4.  Same— Effect  of  a  Trial  as  to  One  of  Several  Defendants  Appeal- 
ing.— Where  one  of  several  defendants  in  an  action  of  forcible  detainer 
before  a  justice  of  the  peace  takes  an  appeal,  the  trial  of  the  case  in  the 
court  to  which  the  appeal  is  taken  as  to  such  defendant  is  virtually  a 
dismissal  as  to  the  others. 

5.  Appellate  Court  Practice— Errors  Must  Appear  in  the  Abstract. 
— Where  a  party  appealing  claims  an  insufficiency  in  the  evidence  to 
support  the  finding,  but  fails  to  show  the  same  by  his  abstract,  the  Appel- 
late Court  will  not  search  the  record  for  the  purpose  of  detecting  the 
alleged  deficiency. 

Forcible  Detainer.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.    Affirmed.    Opinion  filed  May  6, 1901. 

James  N.  Tilton,  attorney  for  appellant. 
Samuel  M.  Booth,  attorney  for  appellee. 

Me.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  brought  forcible  detainer  before  a  justice 
against  the  appellant,  Olsen,  and  two  others,  to  recover  the 
possession  of  certain*,  premises  described  in  the  complaint 
and  transcript  of  the  justice,  and  recovered  judgment  in 
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her  favor,  from  which  Olsen  alone  appealed  to  the  Circuit 
Court,  where,  on  a  trial  before  the  court  and  a  jury  as  to 
Olsen  only,  the  jury  returned  a  verdict  finding'  that  the 
defendant  was  guilty  of  unlawfully  withholding  from  the 
plaintiff  the  premises  in  question,  on  which  the  court  ren- 
dered judgment,  from  which  this  Appeal  is  taken  by  Olsen 
only,  though  counsel  in  his  brief  and  abstract  professes  to 
represent  not  only  Olsen,  but  the  other  original  defendants 
in  the  justice  court,  who  did  not  appeal  from  the  justice's 
judgment  nor  appear  at  the  trial  in  the  Circuit  Court,  so 
far  as  is  shown  by  the  record.  Hence  the  appeal  must  be 
considered  as  that  of  Olsen  only,  the  judgment  in  the  Cir- 
cuit Court  being  against  him  alone,  the  other  two  not  hav- 
ing appeared  in  that  court  nor  appealed. 

For  the  appellant  it  is  said  that  the  Circuit  Court  had  no 
jurisdiction  to  try  the  cause,  because  there  was  no  com- 
plaint in  writing  filed  with  the  clerk  of  that  court  ten  dajrs 
before  the  term  at  which  the  judgment  was  rendered,  and 
because  the  original  summons  was  not  returned  by  the  jus- 
tice to  the  clerk  of  that  court. 

This  contention  can  not  be  sustained,  because,  by  appeal- 
ing, and  filing  his  bond  and  a  transcript  from  the  justice 
with  the  clerk  of  the  Circuit  Court  on  December  6,  1899, 
Olsen  gave  the  court  jurisdiction,  and  the  complaint,  which 
was  filed  with  the  justice  and  on  which  the  summons 
issued,  was  before  the  Circuit  Court  on  the  day  of  trial, 
April  23,  1900.  The  appearance  of  appellee  was  filed 
December  8, 1899.  Village  of  Coulterville  v.  Gillen,  72  111. 
599;  Roberts  v.  Formhalls,  46  111.  66;  Reynolds  v.  Town  of 
Foster,  89  111.  257:  Reynolds  v.  Gage,  91  111.  125;  Buettner 
v.  Norton,  etc.,  Co.,  90  111.  415;  Bridge,  etc.,  Union  v.  Sig- 
mund,  88  111.  App.  344. 

In  the  Gillen  case,  supra,  it  is  held  that  the  filing  of  an 
appeal  bond  by  a  defendant  in  the  Circuit  Court  from  a 
justice  judgment  waived  all  defects  in  the  process,  the  want 
of  process,  and  that  no  exception  could  be  taken  by  him  to 
any  proceedings  before  the  justice. 

In  the  Roberts  case,  supra,  where  a  defendant  appealed 
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from  a  justice  judgment  to  the  County  Court,  it  was  held 
that  he  could  not  afterward  question  the  mode  by  which  he 
was  brought  into  court. 

In  the  Buettner  case,  supra,  a  like  ruling  was  made,  and 
in  addition  it  was  held  that  the  failure  of  the  justice  to  file 
the  summons  with  the  transcript  and  other  papers  in  the 
case  did  not  affect  the  jurisdiction  of  the  court. 

In  Keynolds  v.  Gage,  supra,  which  was  forcible  detainer, 
where  there  was  a  complaint  among  the  papers  in  the  case 
transmitted  from  the  justice  to  the  Circuit  Court,  and  the 
transcript  of  the  justice  showed  that  a  complaint  was  filed 
and  on  the  same  day  summons  issued,  that  was  sufficient  to 
give  the  court  jurisdiction,  although  there  was  no  file  mark 
of  the  justice  on  the  complaint.  In  this  case  it  appears 
from  the  transcript  that  a  summons  was  issued  by  the 
justice  on  the  22d  day  of  November,  1899,  and  the  oral  evi- 
dence shows  that  the  complaint  was  filed  with  the  justice, 
and  upon  it  the  summons  issued,  and  besides  the  summons 
shows  that  the  defendants  were  summoned  to  answer  the 
complaint  of  the  plaintiff. 

The  appeal  bond,  justice  transcript  and  appearance  of 
appellee  having  been  entered  more  than  ten  days  before  the 
trial  term,  and  a  complaint  which  is  regular  in  form  having 
been  filed  with  the  justice,  on  which  the  summons  was 
issued  and  served  upon  appellant,  there  was  thus  conferred 
upon  the  Circuit  CT)urt  jurisdiction  not  only  of  the  parties, 
but  of  the  subject-matter,  and  as  was  held  by  the  Branch 
Appellate  Court  in  the  Sigmund  case,  supra,  there  was 
nothing  to  prevent  the  trial  when  it  was  had. 

The  case  of  Eedfern  v.  Botham,  70  111.  App.  253,  relied 
upon  by  appellant's  counsel,  is  not  applicable,  as  in  that 
case  the  court  say :  "  No  proof  was  made  or  offered  that 
a  written  complaint  ever  did  exist." 

It  is  also  said  that  there  was  no  sufficient  evidence  of 
service  of  a  demand  for  possession  of  the  property  in  ques- 
tion. This  contention  is  not  tenable,  because  it  appears 
from  the  evidence  of  a  witness  that  written  notice  of  a 
demand  of  possession  of  the  premises  in  question,  signed  by 
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plaintiff,  was  served.  This  was  sufficient  in  that  regard. 
There  is  no  evidence  to  contradict  this  prima  facie  proof. 

It  is  further  claimed  that  because  suit  was  commenced 
against  three  defendants,  and  as  no  dismissal  was  had  as  to 
two  of  them,  it  was  error  to  proceed  as  tothe  other.  This  po- 
sition is  not  tenable,  inasmuch  as  the  case  was  tried  without 
objection  from  any  source  in  this  regard,  theyliaving  never 
appealed  nor  appeared  in  the  Circuit  Court.  In  an  action  of 
this  kind  a  recoverv  mav  be  had  against  one  of  the  defend- 
ants  and  the  trial  of  the  cause  as  to  one  is  a  virtual  dis- 
missal as  to  the  others.  Flinn  v.  Barlow,  16  111.  39;  Wild- 
erman  v.  Sandusky,  15  III.  59;  Callaghan  v.  Myers,  89  111.  566. 

In  the  Callaghan  case,  8vj?ra,  which  was  trespass  brought 
before  a  justice  against  several  defendants,  some  of  whom 
appealed  to  the  Circuit  Court,  where  there  was  a  trial  as  to 
the  appealing  defendants  and  no  dismissal  as  to  another 
who  was  not  §erved  with  process  and  did  not  appear  before 
the  Circuit  Court,  it  was  held  that  such  proceeding  had 
the  same  effect  as  if  the  suit  had  been  dismissed  as  to  the 
party  not  appealing;  the  reason  therefor  being  that  the 
plaintiff  was  not  obliged  to  sue  all  engaged  in  the  tort; 
that  the  law  never  requires  the  performance  of  a  useless 
act.  So  in  this  case,  the  plaintiff  had  the  right,  under  the 
statute  (Ch.  57,  Sec.  17,  Hurd,  1899,  Forcible  Detainer)  to 
proceed  against  any  one  or  any  number  of  the  defendants. 
We  see  no  reason  why  the  same  rule  should  not  apply  as 
in  trespass. 

It  is  also  said  that  the  court  erred  in  instructing  the  jury 
to  find  the  defendant  guilty.  The  defendant  offered  no 
evidence.  The  plaintiff's  case  appears  to  be  based  upon  the 
6th  clause  of  section  2  of  the  forcible  detainer  act,  which 
allows  a  recovery  of  lands  in  forcible  detainer  when  they 
have  been  sold  on  the  judgment  of  any  court,  and  the  party 
to  such  judgment  after  the  time  of  redemption  refuses  or 
neglects  to  surrender  possession  thereof,  after  demand  in 
writing  by  the  person  entitled  thereto. 

It  appears  from  the  abstract  of  the  evidence,  that  there 
was  a  judgment  rendered  against  appellant  in  favor  of  one 
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Hey  worth  in  April,  1896;  that  an  execution  issued  thereon 
May  16,  1896,  which  has  on  it  the  return  of  the  sheriff 
showing  a  sale  of  the  property  in  question;  a  sheriff's  deed 
to  Hey  worth,  dated  February  24,  1898,  and  a  quit-claim 
deed  from  Hey  worth  to  plaintiff;  but  none  of  the  instru- 
ments showing  the  judgment  execution,  return  of  the  sher- 
iff thereon,  the  sale  of  the  property  and  the  conve\rances 
thereof,  are  abstracted.  We  have  seen  that  the  plaintiff 
also  proved  a  demand  for  possession,  which,  with  the  other 
evidence,  so  far  as  we  can  determine  it  from  the  abstract, 
makes  &  prima  facie  case  for  the  plaintiff,  and  we  therefore 
think  there  was  no, error  in  the  instruction  to  the  jury  to 
find  the  defendant  guilty.  If  there  was  any  insufficiency 
in  the  evidence,  as  claimed  by  appellant's  counsel,  he  has 
failed  to  show  it  by  the  abstract.  "We  have  repeatedly 
held  that  we  will  not  search  the  record  for  alleged  errors 
not  shown  by  the  abstract. 

A  further  claim  is  made  that  as  the  verdict  and  judgment 
are  against  the  defendant,  they  are  uncertain,  as  it  can  not 
be  told  which  is  the  guilty  one.  A  sufficient  answer  to 
this  is  found  in  the  fact  that  the  plaintiff  in  proceeding 
against  Olsen  alone,  who  appealed,  virtually  dismissed  the 
cause  as  to  the  others,  and  renders  it  certain  that  he  was  the 
guilty  one,  as  found  by  the  verdict  and  judgment. 

Being  of  the  opinion  that  there  is  no  cause  shown  for  a 
reversal  of  the  judgment,  it  is  affirmed. 


City  of  Chicago  v.  Bernard  F.  Weber, 

1.  Special  Assessments— -By  Villages  Before  Annexation  to  the 
City  of  Chicago— Right  to  Abandon  the  Improvement. — The  village  of 
Rogers  Park  levied  a  special  assessment  and  issued  its  orders  to  the  com- 
missioners for  making  the  same,  to  be  paid  only  out  of  the  moneys 
received  from  the  collection  of  such  assessment  Afterward  such  vil- 
lage was  annexed  to  and  became  a  part  of  the  city  of  Chicago.  Heldr 
that  the  city  had  a  lawful  right  to  discontinue  the  assessment  proceed- 
ings and  abandon  the  improvement,  to  pay  for  which  the  assessment 
was  made. 

Vol.  XCIV  K 
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2.  Same— Poiver  of  Cities  After  the  Annexation  of  Villages  Pending 
Proceedings. — When  in  the  progress  of  proceedings  to  make  improve- 
ments by  special  assessment  under  the  act  to  provide  for  the  incorpo- 
ration of  cities  and  villages,  a  village  becomes  annexed  to  a  city,  the 
city  has  the  same  power  in  respect  to  the  proposed  improvement  and 
assessment  which  the  village  had  prior  to  such  annexation. 

3.  Same — Vested  Rights  to  a  Continuance  of  Special  Assessment  Pro- 
ceedings.— The  owners  of  property  assessed  on  account  of  special  bene- 
fits to  accrue  to  it  by  reason  of  a  proposed  improvement  have  no  vested 
rights  to  a  continuance  of  the  proceedings  and  no  power  to  prevent  their 
abandonment  by  the  municipality. 

4.  Same— Municipalities  the  Exclusive  Judges  as  to  Wliether  Local 
Improvements  Sluill  be  Made— Abandonment  of  Proceedings.— A  mu- 
nicipal corporation,  acting  under  the  statute,  is  the  exclusive  judge  of 
whether  a  local  improvement  which  it  is  authorized  to  make  shall  be 
made,  and  if  it  orders  such  an  improvement  to  -be  made  and  to  be  paid 
for  by  means  of  a  special  assessment,  and  such  assessment  is  made  and 
confirmed  as  prescribed  by  the  statute,  such  corporation  does  not 
thereby  become  legally  bound  to  make  the  improvement,  but  may  law- 
fully abandon  it  and  all  proceedings  in  relation  to  it. 

5.  Same — Commissioners  Who  Make  the  Assessment  Not  the  Agents 
of  the  Municipality. — The  commissioners  who  make  a  special  assess- 
ment are  not  the  agents  of  the  municipality  ordering  the  improvement 
but  are  officers  of  the  court  appointing  them  for  that  purpose,  and  no 
contractual  relation  exists  between  them  and  the  municipality. 

6.  Same — Compensation  of  Commissioners  Where  the  Proceedings 
are  Abandoned. — Where  an  improvement  is  ordered  to  be  made  and  the 
cost  of  the  same  is  to  be  paid  by  special  assessment,  and  such  assessment 
is  made  by  commissioners  appointed  by  the  County  CJourt  for  the  pur- 
pose, whose  compensation  is  to  be  paid  out  of  the  assessment  when  col- 
lected, and  afterward  the  proceedings  are  dismissed  and  the  improve- 
ment abandoned,  an  action  will  not  lie  by  the 'commissioners  against 
the  municipality  for  dismissing  such  proceedings. 

Action  Ex  Delictn,  for  dismissing  a  proceeding  for  collecting  a  spe- 
cial assessment,  etc.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.  Reversed  and  remanded.  Opinion  filed  May 
.6,  1901. 

Statement, — Appellee  sued  appellant  in  case.  The  decla- 
ration contains  six  counts,  the  first  of  which,  omitting  the 
.formal  commencement,  is  as  follows : 

"  For  that  whereas,  on  the  sixteenth  day  of  November, 
1892,  the  village  of  Rogers  Park,  being  then  and  there  a 
municipal  corporation  in  the  county  of  Cook  and  State  of 
Illinois,  organized  and  existing  under  and  by  virtue  of  an 
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act  of  the  legislature  of  said  State,  entitled  '  An  act  to  pro- 
vide for  the  incorporation  of  cities  and  villages,  approved 
April  10,  1872,  in  force  July  1,  1S72,'  the  board  of  trustees 
thereof  did  regularly  pass  and  adopt  an  ordinance  provid- 
ing for  the  improvement  of  certain  streets  within  said  vil- 
lage by  the  construction  of  a  tile  sewer  therein,  which  ordi- 
nance did  specify  fully  the  nature,  character,  locality  and 
description  of  said  improvements  and  provide  that  the  cost 
thereof  should  be  paid  by  special  assessment  levied  upon 
the  property  within  the  village  to  be  benelited  thereby  to 
the  extent  that  the  same  should   be   benefited,  and   the 
remainder  by  general  taxation;  and  in  and  by  said  ordinance 
said  board  of  trustees  appointed  three  competent  persons 
to  make  an  estimate  of  the  cost  of  said  improvement,  includ- 
ing labor,  material  and  all  other  expenses  attending  the 
same  and  the  cost  of  making  and  levying  the  assessment 
therefor,  and  said  commissioners,  so  appointed,  in  due  course 
made  report  in  writing  to   said    board    of    trustees,  and 
therein  estimated  the  cost  of  said  improvement  at  $3,500, 
and  upon  said  report  being  filed  in  the  office  of  said  board 
of  trustees,  and  Dy  them  approved,  as  in  fact  it  was,  said 
board  of   trustees  ordered,  a  petition   to  be  filed   by  the 
attorney  of   said  village  in   the    County  Court  of    Cook 
County  for  proceedings  to  assess  the  cost  of  said  improve- 
ment in  manner  provided  by  law,  and  on  the  2(3 th  day  of 
January,  1893,  said   village  attorney  filed  in   the  name  of 
said  village  in  said    County  Court,  a  petition  as  directed, 
which  recited  said  ordinance  for  said  proposed   improve- 
ment, the  report  of  said  commissioners,  and  prayed  that 
the  cost  of  such  improvement  might  be  assessecl  in  the  man- 
ner prescribed  by  law;  which  petition,  and  the  proceedings 
thereunder,  are  entitled  and  known  in  the  records  of  said 
County  Court  as  k  liogers  Park  Special  Assessment  No.  23;' 
and  upon  the  filing  of  said  petition  said  County  Court 
appointed    three  competent    persons,  to  wit,  Eotovard  II. 
Ailing,  W.  A.  Harmon  and  D.  J.  McMahon  to  be  commis- 
sioners, to  make  a  true  and   impartial  assessment  of   the 
cost  of  said  improvement  upon  the  said  village  and  the  prop- 
erty to  be  benefited  by  said  improvement  to  the  best  of 
their  abilitv  and  according  to  law.     And  said  commission- 
ers  severallv  took  and  subscribed  the  oath  in  such  case  and 
provided  and   entered  upon  the  discharge  of  their  duties 
as  such  commissioners;  and  did  with  all  reasonab/e  expedi- 
tion, spread  and  levy  said  assessment  and  did  all  such  acts 
and  things  as  are  reasonably  necessary,  usual  and  proper  in 
the  spreading  and  levying  of  like  assessments  according 
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to  law  and  the  practice  and  requirements  of  said  County 
Court;  and  in  so  doing  said  commissioners  examined  the 
locality  where  said  improvement  was  proposed  to  be  made, 
and  the  several  lots,  blocks,  tracts  ana  parcels  of  land  that 
would  be  specially  benefited  thereby,  and  estimated  what 
proportion  of  the  total  cost  of  such  improvement  would  be 
a  benefit  to  the  public,  and  what  proportion  thereof  would 
be  a  benefit  to  the  property  to  be  benefited,  and  appor- 
tioned the  same  between  the  said  village  and  such  property 
so  that  each  should  bear  its  relative  equitable  proportion, 
and  having  .found  said  amounts  said  commissioners  appor- 
tioned and  assessed  the  amount  so  found  to  be  of  benefit  to 
the  property  upon  the  said  several  lots,  blocks,  tracts  and 
parcels  of  land  in  the  proportion  in  which  they  would  be 
severally  benefited  by  such  improvement,  and  in  such  a 
manner  that  no  lot,  block,  tract  or  jiarcel  of  land  was 
assessed  a  greater  amount  than  it  would  be  actually  bene- 
fited. And  said  commissioners  also  made  an  assessment 
roll,  in  which  appeared  the  names  of  the  owners  so 
far  as  known,  a  description  of  each  lot,  block,  tract  or 
parcel  of  land  and  the  amount  assessed  in  respect  of  said 
improvement  as  special  benefits  thereto,  and  in  which  said 
commissioners  did  set  down  as  against  said  village  the 
amount  which  they  found  as  public  benefit;  and  said  com- 
missioners certified  said  assessment  roll  to  said  County 
Court  on  the  third  day  of  February,  1893,  and  at  least  ten 
days  before  the  first  day  of  the  term  of  said  court,  at  which 
a  final  hearing  thereon  was  to  be  had.  And  said  commis- 
sioners gave  notice  of  such  assessment  and  of  the  term  of 
court  at  which  a  final  hearing  thereon  would  be  had,  in 
manner  required  by  law,  and  before  said  final  hearing  filed 
in  said  court  the  affidavit  of  one  of  them  stating  that 
they  had  sent,  or  caused  to  be  sent,  by  mail,  to  the  owners 
whose  premises  had  been  assessed  and  whose  names  and 
place  of  residence  were  known  to  them,  the  notice  required 
by  law  to  be  sent  by  mail  to  owners  of  premises  assessed, 
and  said  commissioners  also  caused  to  be  filed  the  affidavit 
of  the  person  who  posted  the  notices  required  by  law  to  be 
posted,  setting  forth  when  and  in  what  manner  the  same 
were  posted;  and  said  commissioners  also  filed  in  said  court 
a  certificate  of  publication  of  said  notice  in  like  manner  as 
is  required  in  other  cases  of  publication  of  notices.  And 
said  court  regularly  entered  an  order  in  said  matter  fixing 
a  time  within  which  objections  should  be  filed  to  said 
report,  certified  as  aforesaid.  And  no  objections  were  filed 
as  to  the  large  majority  of  the  properties  assessed.    And 
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on  said  assessment  coming  up  regularly  for  final  hearing  on 
the  17th  day  of  February,  1893,  Baid  County  Court  made 
and  entered  its  final  order  in  said  matter,  confirming 
said  assessment  as  to  all  the  several  lots,  blocks,  tracts  and 
parcels  of  land  in  respect  to  which  no  objections  had  been 
filed  within  the  time  ordered  by  said  court;  and  as  to  the 
several  lots,  blocks,  tracts  and  parcels  of  land  in  respect  to 
which  objections  were  filed  within  the  time  ordered  by  the 
court,  a  trial  by  jury  was  regularly  had,  and  on  the  10th  of 
March,  1S93,  a  verdict  was  returned  in  favor  of  the  said 
petitioner,  the  village  of  Rogers  Park.  And  plaintiff  avers 
that  the  services  rendered  by  the  said  commissioners.  Ail- 
ing, Harmon  and  McMahon,  in  spreading  and  levying  said 
assessment  as  aforesaid,  were  reasonably  worth  the  sum  of 
$75,  and  that  on  or  about  the  21st  day  of  February,  1893, 
the  said  commissioners  presented  their  claim  for  said  serv- 
ices to  the  board  of  trustees  of  said  village,  and  on  presenta- 
tion thereof  the  said  president  and  trustees  of  said  village 
after  due  consideration,  and  being  fully  advised  in  the 
premises,  regularly  allowed  the  same,  and  ordered  it  paid 
out  of  the  first  installment,  to  be  collected  from  said  special 
assessment,  and  thereupon  made  and  delivered  a  warrant 
payable  to  the  order  of  said  commissioners  for  the  sum  of 
$75,  drawn  under  the  treasurer  of  said  village,  and  expressed 
to  be  payable  out  of  the  first  installment  of  said  special 
assessment,  and  only  out  of  the  moneys  received  from  the 
collection  of  said  installment,  a  copy  of  which  warrant  is 
in  the  words  and  figures  here  following: 

*  No.  806.  Village  of  Rogers  Park,  III.,  Feb.  21,  1893. 
Treasurer  of  the  Village  of  Rogers  Park: 

Pay  to  the  order  of  Edward  H.  Ailing,  D.  J.  Mc  Mali  on, 
W.  A.  Harmon  $75,  services  as  commissioners,  out  of  the 
first  installment  of  special  assessment  No.  23  fund. 

By  order  of  the  president  and  board  of  trustees. 

This  voucher  is  issued  under  the  act  of  the  legislature  of 
the  State  of  Illinois,  approved  April  29,  1887,  is  due  with 
the  taxes  of  189-,  and  this  voucher  can  only  be  paid  out  of 
the  money  received  from  the  collection  of  the  above  named 
installment. 

(In  consideration  of  the  issuing  of  this  voucher  we  hereby 
for  ourselves,  our  heirs,  executors,  administrators  and 
assigns,  accept  the  same  in  full-  payment  of  the  amount 
herein  stated,  and  relinquish  any  and  all  claims  or  liens  we 
may  have  against  the  village  of  Rogers  Park  for  the  work 
mentioned   herein,   or  for  the  payment  of   this  voucher, 
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except  from  the  collection  of  tlie  installment  herein  named.) 
$75. 

Countersigned: 

Edward  A.  Sharp,  Andrew  T.  Hodge, 

Village  Clerk.  President  of  Village. 

[Village  of  Rogers  Park  Corporate  Seal.] ' 

And  plaintiff  avers  that  on  or  about  the  day  of  Feb 

ruarv,  1893,  lor  value  received,  said  commissioners  indorsed 
said  warrant  over  to  plaintiff,  and  plaintiff  ever  since  has 
been  and  now  is  the  holder  and  owner  of  said  warrant. 
And  plaintiff  avers  that  thereafter,  after  proceedings  reg- 
ularlv  had  and  taken,  said  village  of  Rogers  Park  was  and 
became  annexed  to  and  made  part  of  the  city  of  Chicago, 
and  thereby  the  defendant,  the  city  of  Chicago,  became 
obligated  to  assume,  pay  and  discharge  all  the  obligations 
of  said  village.  And  plaintiff  avers  that  notwithstanding 
the  entry  of  said  order  of  confirmation  of  Februarv  17, 
1893,  and  said  verdict  in  favor  of  said  petitioner  of  March 
10,  1893,  and  in  willful  disregard  of  the  rights  of  holders  of 
warrants  issued  against  said  special  assessment  (.No.  23) 
fund,  and  particularly  of  plaintiff,  as  the  holder  of  said 
warrant,  February  21,  1893,  and  without  making  any  pro- 
vision for  the  payment  thereof,  said  village  and  the  city  of 
Chicago  did,  on  the  1st  day  of  April,  1S95,  wrongfully, 
cause  said  petition  in  the  matter  of  said  assessment  to  be 
dismissed,  and  all  proceedings  thereunder  abandoned  in 
said  County  Court;  by  reason  whereof  plaintiff  has  been 
and  is  greatly  injured  and  damnified." 

The  remaining  counts  are  the  same  as  the  first,  with  the 
exception  that  they  refer  to  different  assessments,  warrants 
and  dates;  and  also  that  in  some  of  them  it  is  averred  that 
objections  to  confirmation  were  filed,  and  that  the  assess- 
ments were  confirmed  only  as  to  property  in  respect  to 
which  no  objections  were  filed,  and  that  the  objections 
were  not  disposed  of.  The  defendant,  the  city  of  Chicago, 
filed  a  general  demurrer  to  the  declaration,  and  it  was  stip- 
ulated between  the  parties  that  the  demurrer  should  be 
treated  and  considered  as  special.  The  court  overruled  the 
demurrer,  the  defendant  elected  to  abide  by  its  demurrer, 
and  the  court  assessed  the  plaintiff's  damages  at  the  sum  of 
$1,225.  •  The  defendant  moved  to  set  aside  the  finding  as 
to  the  damages  and  also  in  arrest  of  judgment,  and  the 
court  overruled  both  motions. 
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Charles  M.  Walker,  corporation  counsel,  Henry  Scho- 
field,  assistant  corporation  counsel,  attorneys  for  appellant. 

Rubens,  Dcpuy  &  Fischer,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  question  presented  by  this  record  is,  whether  or  not 
the  court  erred  in  overruling  appellant's  demurrer  to  appel- 
lee's declaration.  The  gist  of  the  plaintiff's  action  is,  as 
alleged  in  each  count  of  the  declaration,  that  the  citv,  in 
willful  disregard  of  the  rights  of  the  holders  of  the  war- 
rants set  out  in  the  declaration,  and  without  making  any 
provision  for  the  payment  thereof,  wrongfully  caused  the 
petitions  to  be  dismissed,  and  all  proceedings  in  relation  to 
the  assessments  to  be  abandoned. 

That  this  is  the  gist  of  the  action  is  conceded  by  appel- 
lee's counsel  in  their  argument.     They  say  : 

"  This  is  an  action  in  case  against  the  defendant  based  on 
its  wrongful  act  in  failing  to  collect  certain  special  assess- 
ments, or  make  any  other  provision  for  the  payment  of  the 
commissioners  for  services  rendered  bv  them,  in  making 
and  spreading  sundry  special  assessments  particularly 
described  in  the  declaration." 

The  action  is  ex  delicto,  and  the  wrong  alleged  is  that  the 
city  wrongfully  caused  the  petitions  in  the  matter  of  the 
assessments  to  be  dismissed  and  the  proceedings  thereunder 
to  be  abandoned  in  the  Countv  Court.  This  necessarilv 
implies  that  it  was  the  duty  of  the  city  to  continue  the 
assessment  proceedings;  that  it  had  no  right,  after  some  of 
the  assessments  were  wholly  and  others  partially  confirmed, 
to  discontinue  the  proceedings. 

If  the  city  had  lawful  right  to  discontinue  the  assessment 
proceedings,  and  abandon  the  improvements  to  pay  for 
which  the  assessments  were  made,  then  there  was  no  wrono- 
in  the  dismissal  of  the  proceedings.  Both  the  village  of 
Rogers  Park  and  the  city  of  Chicago  were  acting  under 
article  9  of  the  act  for  the  incorporation  of  cities  and  vil- 
lages, the  former  when  it  is  alleged  it  ordered  the  making 
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of  the  improvement  by  means  of  special  assessments,  and 
the  latter  when  it  dismissed  the  special  assessment  proceed- 
ings, and  after  the  annexation  of  the  village  to  the  city  the 
latter  had  the  same  power  in  respect  to  the  proposed 
improvements  which  the  former  had  prior  to  such  annex- 
ation. A  municipal  corporation,  acting  under  article  9,  is 
the  exclusive  judge  of  whether  a  local  improvement  wThich 
it  is  authorized  to  make,  shall  be  made,  and  if  it  order  such 
an  improvement  to  be  made,  by  means  of  a  special  assess- 
ment to  defray  its  cost,  and  such  assessment  is  made  and 
confirmed,  as  prescribed  by  the  statute,  it  does  not  thereby 
become  legally  bound  to  make  the  improvement,  but  may 
lawfully  abandon  it  and  all  proceedings  in  relation  to  it. 
City  of  Chicago  v.  Barbian,  80  111.  4S2;  City  of  Blooming- 
ton  v.  Miller,  84  lb.  621,  622;  Herfort  v.  Breckinridge,  87 
lb.  205,  209;  C.  &  K  W.  Ey.  Co.  v.  City  of  Chicago,  148 
lb.  141,  151;  City  of  Chicago  v.  Hayward,  176  lb.  134; 
City  of  Chicago  v.  Shepard,  8  111.  App.  602;  2  Dillon  on 
Mun.  Corp.,  4th  Ed.,  Sec.  60&;  Maryland  v.  Graves  et  al., 
19  Md.  351. 

In  City  of  Chicago  v.  Barbian,  su/sra,  the  city  instituted 
condemnation  proceedings  for  the  purpose  of  widening  a 
street,  and  the  compensation  to  be  paid  to  the  owners  of 
property  to  be  taken  or  damaged  was  ascertained  by  a  jury, 
and  a  conditional  judgment  was  entered.  Also,  although 
this  is  not  shown  in  the  report  of  the  case,  a  speoial  assess- 
ment was  made  by  commissioners  appointed  by  the  court 
to  pa}r  the  compensation  awarded,  and  was  returned  into 
court.  Subsequently  the  city  repealed  the  ordinance  order- 
ing the  improvement  and  dismissed  the  proceedings.  Bar- 
bian, an  owner  of  property  in  respect  of  which  compensa- 
tion had  been  awarded,  petitioned  for  a  writ  of  mandamus 
to  compel  the  city  to  levy  and  collect  a  tax  to  pay  his  com- 
pensation or  damages.  The  trial  court  overruled  a  demur- 
rer to  the  petition,  and  awarded  the  writ,  but  the  Supreme 
Court  reversed  the  judgment,  on  the  express  ground  that 
the  city  had  the  right  to  abandon  the  proposed  improve- 
ment and  dismiss  the  proceedings. 
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In  City  of  Chicago  v.  Shepard,  supra,  it  appeared  that, 
in  a  condemnation  proceeding  for  the  opening  and  extension 
of  a  street,  compensation  had  been  awarded  in  respect  to 
property  owned  by  Shepard  and  others,  and  proposed  to  be 
taken  or  damaged,  and  an  assessment  to  pay  the  cost  of  the 
proposed  improvement  had  been  made  and  confirmed,  and 
a  warrant  had  been  issued  and  a  large  part  of  the  assess- 
ment collected;  after  which  the  city  withdrew  the  warrant 
and  abandoned  the  improvement.  Shepard  sued  the  city 
for  the  amount  awarded  in  respect  of  his  property,  and 
recovered  judgment  in  the  trial  court,  which  judgment  was 
reversed  in  this  court.  The  court,  McAllister,  J.,  delivering 
th6  opinion,  say  :  * 

"  It  is  the  settled  law  of  this  State,  that  the  applicant  for 
condemnation  may,  at  any  time  before  payment  of  the 
compensation,  discontinue  and  abandon  the  improvement 
and  all  proceedings  to  carry  it  into  effect." 

If  the  city  may  abandon  such  an  improvement  as  the 
opening  or  widening  of  a  street,  after  the  .compensation  in 
respect  to  private  property  proposed  to  be  taken  or  dam- 
aged has  been  ascertained  by  the  verdict  of  a  jury  and 
awarded  by  a  judgment,  and  an  assessment  to  pay  the 
amount  awarded  has  been  made,  confirmed  and  partially 
collected,  a  fortiori,  there  may  be  an  abandonment  of  an 
assessment  of  benefits  for  the  improvement  of  a  street,  in 
which  proceeding  no  question  of  damage  to  private  prop- 
erty is  involved. 

The  owners  of  property  assessed  on  account  of  special 
benefit  to  accrue  to  it,  by  reason  of  the  proposed  improve- 
ment of  a  street,  have  no  vested  right  to  a  continuance  of 
the  proceedings. 

But  counsel  for  appellee  contend  that  the  city  owed  to 
the  commissioners,  who  made  the  assessments  setforth  in  the 
declaration,  and  under  whom  appellee  claims,  the  duty  of 
continuing  and  prosecuting  the  proceedings  and  collecting 
the  assessment.     Counsel  say: 

"  They  (the  commissioners)  had  a  settlement  with  the 
village  board,  and  had  received  their  vouchers,  and  they 
were  entitled  to  have  the  city  not  only  refrain  from  placing 
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an  absolute  barrier  in  the  way  of  their  ever  being  paid  in 
the  manner  agreed,  as  was  done  by  dismissing  the  proceed- 
ings, but  were  entitled  to  have  the  city  use  due  ana  proper 
diligence  to  collect  the  fund  from  which  they  were  to  be 
paid." 

In  other  words,  notwithstanding  the  city  had  lawful 
right  to  abandon  the  contemplated  improvements,  which 
necessarily  involved  a  dismissal  of  all  proceedings  in  rela- 
tion to  them,  the  citv  was  bound  to  continue  the  assessment 
proceedings  and  collect  the  assessments.  The  commis- 
sioners who  made  the  assessments,  and  by  assignment  from 
whom  appellee  claims,  were  not  agents  of  the  village  of 
Rogers  Park,  nor  did  any  contractual  relation  exist  between 
them  and  that  village;  they  were  appointed  b\T  the  court  to 
make  the  assessment  under  section  23  of  article  9  of  the 
city  and  village  incorporation  act,  and  were  officers  of  the 
court  for  that  purpose;  their  compensation  was  authorized 
by  section  20  of  article  9  to  be  included  in  the  estimate  of 
the  cost  of  the  work,  and  the  compensation  of  the  com- 
missioners was,  presumably,  included  in  the  amount  to  be 
assessed  against  property  specially  benefited.  Kimble  v. 
Citv  of  Peoria,  140  111.  157. 

The  city,  having  determined  to  abandon  the  improve- 
ments, necessarily  dismissed  the  proceedings,  the  only 
object  of  which  was  to  raise  money  to  pay  for  them.  It 
could  not  enforce  assessments  for  the  cost  of  improvements 
which  it  had  determined  not  to  make.  Counsel  evidentlv 
perceive  this  difficulty,  because,  in  another  part  of  their 
argument,  they  say,  in  substance,  that  the  commissioners 
must  be  paid  from  the  special  assessments,  uor,  in  case  the 
city  refuses  to  collect  the  assessments,  it  then  becomes 
liable."  The  declaration,  however,  is  not  framed,  or  the 
action  brought,  on  the  theory  indicated  in  the  language 
quoted,  but  on  the  theory  of  a  wrong  committed  by  the 
city,  viz.,  that  it  wrongfullv  caused  the  petitions  for  assess- 
ments to  be  dismissed,  and  all  proceedings  thereunder  to  be 
abandoned.  To  sustain  theaction  of  the  trial  court  in  over- 
ruling the  demurrer  to  appellee's  declaration,  would  be  to 
bold    that   the  city  wrongfully  and  unlawfully  abandoned 
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the  improvements  and  dismissed  the  petitions,  which,  in 
view  of  what  we  deem  the  well  settled  law  of  the  State,  we 
can  not  hold.  We  have  examined  the  cases  cited  by  appel- 
lee's counsel,  and  find  them  inapplicable  to  the  present 
case.  Whether  the  city  is  or  not  liable  in  an  appropriate 
action,  is  a  question  not  presented  by  the  record,  and  there- 
fore not  considered  in  tins  opinion. 

For  the  error  in  overruling  appellant's  demurrer  to  appel- 
lee's declaration,  the  judgment  will  be  reversed  and  the 
cause  remanded. 


John  E.  Ptacek  v.  The  People,  etc.,  ex  rel.  Charles  S.  -94 — 571 

Deneen,  State's  Attorney.  aiWs  125 

1.  Civil  Service  Commission  —  Promotional  Examinations.— The 
board  of  civil  service  commissioners  have  power  under  the  civil  service 
act  to  adopt  rules  for  the  examination  and  promotion  of  officers  in  the 
police  department  of  the  city  of  Chicago,  but  it  has  no  power  to  disre- 
gard such  rules  while  they  remain  in  force  and  effect  and  unchanged. 

2.  Same — Promotions  in  the  Police  Department  to  be  from  Grade  to 
Grade. — The  rules  adopted  by  the  board  of  civil  service  commissioners  of 
the  city  of  Chicago  require  that  all  promotions  in  the  police  department 
are  to  be  from  grade  to  grade  and  are  to  be  made  upon  voluntary,  open, 

\  competitive  examinations;  the  competition  in  such  examinations  is  to 
be  limited  to  the  employes  in  the  next  lower  grade,  and  an  examination 
not  so  limited  and  conducted  is  irregular  and  contrary  to  the  law  and 
rules  of  the  board. 

8.  Assistant  Superintendent  of  Police— A  Public  Officer,  and 
Amenable  to  Quo  Warranto  Proceedings. — The  position  in  the  police 
department  of  the  city  of  Chicago  occupied  by  the  assistant  superin- 
tendent of  police  is  a  public  office  within  the  classified  service  of  the 
city  of  Chicago  under  the  civil  service  law,  the  usurpation  of  which  can 
be  reached  by  proceedings  in  quo  warranto. 

4.  Office — Defined. — An  office  is  a  public  charge  or  employment, 
and  he  who  performs  the  duties  of  the  office  is  an  officer. 

Qno  Warranto. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.     Affirmed.     Opinion  filed  May  6,  1901. 

Statement. — This  is  a  proceeding  by  quo  warranto, 
wherein  the  court  below  found  that   the  respondent  there, 
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appellant  here,  was  guilty  of  usurping  the  office  of  assistant 
chief,  sometimes  called  assistant  superintendent,  of  police, 
of  the  city  of  Chicago;  that  he  was  not  entitled  by  law  to 
hold  said  office  or  to  exercise  the  functions  thereof,  and 
entered  a  judgment  of  ouster  against  him. 

The  facts  as  disclosed  bv  the  information  filed  bv  the 
state's  attorney  of  Cook  county  are  in  substance  as  fol- 
lows:  That  the  police  department  of  the  city  of  Chicago 
is  under  the  government  and  regulation  of  a  statute  of  the 
State  of  Illinois  entitled,  u  An  act  to  regulate  the  civil  serv- 
ice of  cities;"  that  by  the  provisions  of  said  act  and  by  rule 
adopted  by  the  board  of  civil  service  commissioners  of  the 
city  of  Chicago,  appointed  under  the  said  act,  it  is  required 
that  all  promotions  in  the  police  department  of  the  city  of 
Chicago  shall  be  from  grade  to  grade,  and  shall  be  upon 
voluntary,  open,  competitive  examinations;  the  competition 
in  such  examination  is  limited  to  the  employes  of  the  next 
lower  grade;  that  at  the  time  respondent  was  promoted 
to  the  office  of  assistant  chief  of  police  he  was  not  an 
employe  of  the  next  lower  grade,  viz.,  the  grade  or  rank  of 
inspector;  that  an  examination  was  held,  which  was  not 
limited  to  the  employes  of  the  next  lower  grade,  viz., 
inspectors,  and  that  it  is  by  reason  of  having  taken  the 
examination  thus  improperly  conducted  that  respondent 
holds  the  position  of  assistant  chief  or  superintendent  of 
police.  Appellant,  as  respondent,  answered,  setting  up  by 
his  plea  that  at  the  time  of  his  promotion  he  was  an  acting 
lieutenant  of  police;  that  the  examination  was  "  compet- 
itive and  free  to  all  citizens  of  the  United  States,  in  accord- 
ance with  the  statute  in  such  case  made  and  provided,  and 
was  not  limited  to  the  members  of  the  next  lower  grade  in 
the  department  of  police  of  the  city  of  Chicago,  which  said 
examination  was  in  all  respects  valid  and  legal."  By 
another  plea  respondent  set  up  that  4%  it  was  not  then,  to 
wit,  on  the  date  last  aforesaid,  nor  has  it  ever  been,  prac- 
ticable to  hold  a  promotional  examination  for  the  position 
of  assistant  superintendent  of  police,"  "and  that  the  next 
lower  rank  or  grade  in  the  department  of  police  of  the  city 
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of  Chicago,  under  the  civil  service  act,  to  the  rank  or  grade 
of  assistant  superintendent  of  police,  is  that  of  inspector  of 
police;  and  that  at  the  time  of  the  examination  in  question 
the  position  of  inspector  of  police  had  not  been  filled  by 
any  person  who  had  taken  civil  service  examination  and 
been  certified  and,  appointed,  pursuant  to  the  civil  service 
law,  and  that  respondent,  then  an  acting  lieutenant  of 
police,  was  certified  and  appointed  to  the  office  of  assistant 
superintendent  of  police  by  virtue  of  an  examination  held 
by  the  civil  service  commission.  By  still  another  plea, 
respondent  set  up  that  at  the  time  of  the  examination  by 
virtue  of  which  he  was  appointed,  there  were  five  persons  in 
the  next  lower  grade,  viz.,  the  grade  of  inspector;  that  three 
of  these  five  inspectors  were  only  temporarily  appointed 
to  be  inspectors,  and  that  the  other  two  of  the  said  five 
inspectors  held  the  office  by  virtue  of  appointment  thereto 
prior  to  the  time  when  the  civil  service  act  went  into 
effect,  and  the  two  inspectors  last  named  refused  to  enter 
an  examination  for  the  position  of  assistant  superintendent 
of  police.  To  these  pleas  the  relator  demurred.  The 
court  sustained  the  demurrer  and  entered  a  judgment  of 
ouster. 

The  rules  adopted  by  the  board  of  civil  service  commis- 
sioners of  the  city  of  Chicago  for  their  government  were 
by  stipulation  made  part  of  the  pleadings.  It  is  also  stipu- 
lated that  the  salary  of  an  assistant  chief  or  superintendent 
of  police  of  the  city  of  Chicago  is  four  thousand  dollars 
per  annum. 

James  C.  McShane,  attorney  for  appellant. 

W  alker  &  Payne,  attorneys  for  appellee;  John  Barton 
Payne,  of  counsel. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  controlling  question  presented  upon  this  appeal  is  as 
to  whether,  under  the  provisions  of  the  civil  service  act  and 
the  rules  adopted  by  the  board  of  civil  service  commis- 
sioners of  the  city  of  Chicago,  and  upon  the  facts  presented 
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by  the  various  pleas  of  the  respondent,  the  examination  by 
which  respondent  was  selected  for  appointment  to  the 
office  of  assistant  chief  or  superintendent  of  police,  was 
regular  and  lawful.  Question  is  also  raised  as  to  whether 
the  office  of  assistant  chief  or  superintendent  of  police  of 
the  city  of  Chicago  is  in  law  an  office  usurpation  of  which 
can  be  reached  by  a  proceeding  in  quo  warranto. 

The  contention  of  the  relator  is  that  the  examination  was 
irregular  and  unlawful,  because  it  was  made  a  public 
examination,  open  to  all  citizens,  and  was  not  limited  to 
employes  of  the  next  grade  below  the  grade  of  assistant 
chief  or  superintendent  of  police.  Aside  from  this  conten- 
tion there  is  no  suggestion  that  the  respondent  was  not 
eligible  to  the  appointment,  or  that  the  examination  was 
improperly  conducted,  or  that  respondent  was  not  entitled 
to  preferment  over  others  taking  the  examination. 

The  information  fails  to  present  that  there  were  any 
employes  of  the  next  grade  below  the  grade  of  assistant 
chief  or  superintendent  of  police,  viz.,  the  grade  of  in- 
spector of  police.  But  if  the  relator  was  bound  to  make 
any  such  averment,  the  lack  was  not  taken  advantage  of 
below.  And  respondent,  by  his  pleas,  has  done  that  which 
the  relator  failed  to  do,  viz.,  set  forth  the  facts  as  to 
employes  occupying  the  grade  of  inspector.  By  the  pleas 
it  is  made  to  appear  that  five  persons  occupied  the  grade 
or  rank  of  inspector  in  the  police  department  of  the  city  of 
Chicago  when  the  examination  in  question  was  held,  and 
that  two  of  these  five  refused  to  enter  any  examination  for 
appointment  to  the  office  of  assistant  chief  or  superintend- 
ent of  police. 

Upon  this  state  of  the  pleadings  we  have  in  this  behalf 
only  to  inquire  if  the  provisions  of  the  law  and  the  rules  of 
the  board  of  civil  service  commissioners  required  the 
examination  to  be  a  promotional  examination,  limited  to  the 
employes  of  the  grade  below  the  grade  of  assistant  chief  or 
superintendent,  viz.,  employes  of  the  grade  of  inspector. 

Section  3  of  the  civil  service  act  provides  that  the  com- 
missioners shall  classify  all  the  offices  and  places  of  employ- 
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ment  in  the  city  with  reference  to  examinations  provided 
for,  and  provides  that  such  offices  and  places  so  classified 
shall  constitute  the  classified  civil  service  of  such  citv,  and 
that  no  appointments  to  any  of  such  offices  or  places  shall 
be  made  except  under  and  according  to  the  rules  afterward 
mentioned  in  the  act. 

Section  4  provides  that  the  commissioners  shall  make 
rules  to  carry  out  the  purposes  of  the  act  and  for  examina- 
tions, appointments  and  removals  in  accordance  with  its 
provisions,  with  power  to  make  changes  in  such  rules. 

Section  5  provides  for  publication  and  notice  of  the  taking 
effect  of  rules  or  changes  in  rules. 

Section  6  provides  that  all  applicants  for  offices  or  places 
in  the  classified  service,  with  certain  exceptions  not  here  of 
importance,  shall  be  subjected  to  examination,  which  shall 
be  public,  competitive  and  free  to  all  citizens  of  the  United 
States,  with  specified  limitations. 

Section  9  provides  that  the  commission  shall  by  its  rules 
provide  for  promotions  in  such  classified  service  on  the  basis 
of  ascertained  merit  and  seniority  in  service  and  examina- 
tion, and  shall  provide  in  all  cases  where  it  is  practicable 
that  vacancies  shall  be  filled  by  promotion;  and  that  all 
examinations  for  promotion  shall  be  competitive  among  such 
members  of  the  next  lower  rank  as  desire  to  submit  them- 
selves to  such  examination. 

The  board  of  civil  service  commissioners  of  the  citv  of 
Chicago,  acting  under  the  provision  of  section  4  of  the  act, 
adopted  certain  rules  for  examinations  and  promotions  in 
the  department  of  police  of  the  city  of  Chicago. 

Section  1  of  rule  10  provides  that  all  original  appoint- 
ments of  the  police  force  shall  be  as  second  class  patrolmen. 

Section  3  of  the  same  rule  provides  that  all  promotions 
in  the  police  department  shall  be  from  grade  to  grade  and 
shall  be  made  upon  voluntary,  open,  competitive  examina- 
tion. The  competition  in  such  examinations  shall  be  lim- 
ited to  the  employes  in  the  next  lower  grade. 

We  are  unable  to  perceive  any  reason  why  the  provisions 
of  these  rules,  adopted   by  the  board  of  commissioners,  in 
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accordance  with  the  spirit  and  the  terms  of  the  civil  service 
act,  should  not  be  held  to  be  obligatory.  The  board  had 
power  to  change  these  rules  within  the  limitations  imposed 
by  the  act,  and  upon  giving  the  prescribed  notice  of  such 
change  by  publication.  But  they  did  not  have  power  to 
disregard  them  while  they  remained  in  force  and  effect  and 
unchanged.  Section  3  of  rule  10,  requiring  that  the  exam- 
ination for  appointment  to  the  office  of  assistant  chief  or 
superintendent  of  police  should  be  limited  to  employes  of 
the  next  lower  grade,  i.  e.,  inspectors,  was  in  force  and 
effect  when  this  examination  was  held.  There  were  em- 
ployes of  the  grade  of  inspectors.  The  competitive  exam- 
ination should  have  been  limited  to  them.  But  in  disregard 
of  the  provisions  of  the  rule,  the  examination  was  made 
open  to  all  citizens  of  the  United  States;  so  says  the  plea, 
and  respondent,  who  was  not  of  the  gradq  of  an  inspector 
of  police,  but  who  is  averred  by  his  plea  to  have  been  an 
acting  lieutenant,  was  permitted  to  compete  in  the  exami- 
nation, and  as  a  result  of  such  examination  was  certified  bv 
the  commissioners  and  appointed  upon  such  certification  to 
the  office  of  assistant  chief  or  superintendent  of  police. 
The  proceeding  was  irregular  and  contrary  to  the  provision 
of  the  civil  service  act  and  the  rules  adopted  by  the  com- 
missioners. 

It  is  urged  that  section  1  of  rule  7  of  the  board  of  com- 
missioners provides  that  competition  in  examinations  shall 
be  limited  to  employes  in  the  next  lower  grade,  etc.,  unless 
the  commissioners  shall  deem  it  for  the  interest  of  the  serv- 
ice to  admit  to  competition  employes  in  other  grades,  etc. 

It  is  sufficient  to  say  that  the  provisions  of  this  rule  ex- 
tends only  to  examinations  when  it  is  not  in  the  rules  of 
the  board  "  otherwise  provided,"  and  does  not  extend  or 
apply  to  the  police  department,  where  it  is  "  otherwise 
provided  "  by  the  third  section  of  rule  10,  as  above  indi- 
cated. 

There  is  no  merit  in  the  contention  that  it  is  shown  bv 
the  pleas  to  have  been  impracticable  to  hold  the  examina- 
tion as  was  required  by  the  civil  service  act  and  the  rules  of 
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the  board.  The  pleas  show  that  there  were  at  least  three 
incumbents  of  the  grade  of  inspector,  who,  so  far  as  appears, 
may  have  all  entered  such  an  examination  as  the  law 
requires,  had  such  a  one  been  held. 

We  are  of  opinion  that  the  position  in  the  police  depart- 
ment occupied  by  respondent  is  such  an  office  as  can  be 
reached,  in  case  of  ft  usurpation  of  it,  by  quo  warranto 
proceeding.  People  v.  Loeffler,  175  III.  585;  City  v.  Lut- 
hardt,  91  111.  App.  324. 

In  the  Loeffler  case,  the  Supreme  Court  held  that  noth- 
ing contained  in  Section  24,  Article  5,  of  the  State  Consti- 
tution, operates  to  define  such  a  position  under  a  municipal 
government  as  the  one  here  in  question  as  being  other  than 
a  public  office. 

In  City  v.  Luthardt,  this  court  held  that  a  chief  clerk  of 
the  detective  bureau  of  the  department  of  police,  who 
received  a  salary  of  $1,500  per  annum,  was  a  municipal 
officer. 

In  2  Blackstone's  Com.  36  (Cooley's  Ed.),  the  author  said : 

"  Offices  are  a  right  to  exercise  a  public  or  private 
employment  and  to  take  the  fees  and  emoluments  thereunto 
belonging." 

Chancellor  Kent  described  offices  as  consisting  in  "  a  right 
and  correspondent  duty  to  execute  a  public  or  private  trust 
and  to  take  the  emoluments  belonging  to  it."  3  Kent's 
Com.  (12th  Ed.)  454. 

In  U.  S.  v.  Maurice,  2  Brockenbrough,  96,  Chief  Justice 
Marshall,  delivering  the  opinion  of  the  court,  said : 

"  An  office  is  defined  to  be  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duties  of  the  office  is  an 
officer.  *  *  *  Although  an  office  is  &n  employment,  it 
does  not  follow  that  every  employment  is  an  office.*  A  man 
may  certainly  be  employed,  under  a  covenant  express  or 
implied,  to  do  an  act  or  perform  a  service,  without  becom- 
ing an  officer.  But  if  a  duty  be  a  continuing  one,  which  is 
defined  by  rules  prescribed  Kv  the  government,  and  not  by 
contract,  which  an  individual  is  appointed  by  government 
to  perform,  who  enters  on  the  duties  appertaining  to  his 
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station  without  any  contract  defining  them,  if^hose  duties 
continue,  though  the  person  be  changed,  it  seems  very  dif- 
ficult to  distinguish  such  a  charge  or  employment  from  an 
office,  or  the  person  who  performs  the  duties  from  an  officer." 

In  U.  S.  v.  Hart  well,  6  Wallace,  385,  the  question  arose 
as  to  whether  a  clerk  in  the  office  of  the  assistant  treasurer 

of  the  United  States  was  an  officer,  and  the  court  said : 

» 

ki  An  office  is  a  public  station  conferred  by  the  appoint- 
ment of  government.  The  term  embraces  the  ideas  of  ten- 
ure, duration,  emolument  and  duties.  The  employment  of 
the  defendant  was  in  the  public  service  of  the  United  States. 
He  was  appointed  pursuant  to  law,  and  his  compensation 
was  fixed  oy  law.  Vacating  the  office  of  his  superior  would 
not  have  affected  the  tenure  of  his  place.  His  duties  were 
continuing  and  permanent,  not  occasional  or  temporary. 
They  were  to  be  such  as  his  superior  in  office  should  pre- 
scribe." 

And  the  court  held  that  the  position  held  by  the  clerk 
was  a  public  office. 

See  People  v.  Canty,  55  111.  33,  wherein  the  position  of 
city  marshal  in  the  police  department  of  a  city  was  treated 
as  a  public  office.  Also  McCornick  v.  Pratt,  17  L.  R.  A. 
243,  and  note. 

We  are  of  opinion  that  the  position  occupied  by  respon- 
dent is  clearly  a  public  office,  and  not  a  mere  employment 
or  agency.  The  stipulation  shows  that  the  office  held  by 
respondent  carried  with  it  a  salary  of  four  thousand  dollars 
per  annum.  The  office  was  within  the  classified  service  of 
the  city  of  Chicago.  Sec.  3  of  the  Civil  Service  Act,  and 
Sec.  1  of  Rule  1  of  the  Board  of  Commissioners;  McNiel  v. 
City,  93  111.  App.  124. 

The  appointment  of  respondent  to  the  office  of  assistant 
chief  or  superintendent  of  police  of  the  city  of  Chicago 
having  been  made  contrary  to  the  provision  of  the  civil 
service  act  and  the  rules  of  the  commissioners  appointed 
under  the  act,  he  is  not  entitled  bv  law  to  hold  the  office, 
and  the  judgment  of  ouster  was  right. 

The  judgment  is  affirmed. 
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Northwestern  Iron  &  Metal  Co.  t.  L.  K.  Hirsch. 

1.  Contracts— Proposal  by  Letter  and  Acceptance  by  Parol.—  Where 
the  letter  of  a  vendee  is  not  sufficient  to  constitute  an  acceptance  of  the 
terms  of  a  proposal  contained  in  a  previous  letter  of  the  vendor,  such 
proposal  may  be  subsequently  accepted  by  parol  and  a  contract  thereby 
made  upon  the  terms  contained  in  the  letter  of  the  vendee. 

2.  Tender— Of  Purchase  Price,  When  Unnecessary.— Where  the 
vendor  of  an  article  informs  the  vendee  of  his  inability  to  perform  his 
contract  by  a  delivery  of  the  article  sold,  a  tender  of  the  purchase  price 
by  the  vendee  before  bringing  a  suit  for  a  breach  of  the  contract  is  unnec- 
essary. 

8.  Measure  of  Damages—  Where  the  Time  for  the  Delivery  of  the 
Article  Sold  is  Postponed  by  Agreement.— Where  the  delivery,  of  an  arti- 
cle sold  is  postponed  by  agreement  between  the  parties,  the  measure  of 
damages  for  a  breach  of  the  contract  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  the  article  is  deliverable  by 
the  subsequent  agreement;  and  where  the  time  of  the  delivery  is  post- 
poned indefinitely,  the  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  value  at  a  reasonable  time  after 
demanding  performance. 

Assumpsit,  for  a  breach  of  a  contract  of  sale.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed 
May  6,  1901. 

Statement. — This  suit  was  brought  by  appellee  to  recover 
from  appellant  damages  for  breach  of  a  contract  of  sale. 
The  following  letters  were  written  by  the  parties  and  were 
offered  in  evidence.     Letter  from  appellant  to  appellee : 

"  North-Western  Iron  &  Metal  Co. 

Chicago,  Apr.  10th,  1899. 
L.  K.  Hirsch,  Esq.,  Chicago,  111. 

Dear  Sir  :  We  enter  sale  to  you  (as  per  phone)  150  tons 
steel  girder  rail  and  switches,  at  $11.50  per  gross  ton,  f.  o.  b. 
Peoria — cash  against  B.  L.  Same  to  be  shipped  in  about 
30  da  vs.     Please  confirm. 

Truly  yours, 

N.  W.  Iron  &  M.  Co., 
A.  S.  Farber,  Sect'y." 

Eeply  thereto  by  appellee : 

"  Chicago,  4-10-99. 
North-Western  Iron  &  Metal  Co.,  Chicago,  III. 

Gentlemen  :    I  understand  I  have  purchased  from  you 
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150  tons  steel  girder  rails  at  $11.50,  G.  T.,  f.  o.  b.  cars  Peo 
ria,  shipment  to  be  made  within  thirty  days. 

Yburstruly, 

L.  K.  Hirsch." 

It  appears  from  the  evidence  that  the  appellant  treated 
this  letter  as  accepting  a  contract.  The  evidence  discloses 
that  the  term  "steel  girder  rails  and  switches"  means  the 
same  in  the  trade  as  the  term  "  steel  girder  rails."  The 
narr.  contains,  among  other  counts,  one  alleging  agreement 
to  deliver  as  by  the  terms  of  the  letter,  one  alleging  agree- 
ment to  deliver  upon  request,  and  one  alleging  agreement 
to  deliver  within  a  reasonable  time.  It  appears  from  the 
evidence  that  from  time  to  time  after  the  contract  was 
entered  into,  representatives  of  appellant  requested  exten- 
sions of  time  for  the  performance  of  the  contract.  It  also 
appears  that  on  or  about  May  29, 1 899,  appellee  entered  into 
a  contract  with  another  party  for  a  resale  of  the  iron,  and 
at  a  profit  to  appellee  of  $1  per  ton.  Failing  to  secure  a 
delivery  of  the  iron  from  appellant,  and  being,  therefore, 
unable  to  deliver  to  the  party  to  whom  he  had  sold,  appel- 
lee settled  the  damages  of  his  vendee  by  the  payment  of 
$750.  The  evidence  discloses  that  this  amount  is  less  than 
the  amount  of  the  difference  between  the  market  price  at 
the  time  of  the  breach  of  appellee's  contract  to  sell,  and  the 
price  at  which  he  contracted.  No  evidence  was  presented 
by  appellant.  The  court  instructed  the  jury  in  effect  that 
if  the  evidence  failed  to  show  that  appellee  had  tendered 
the  purchase  price  of  the  iron  to  appellant  there  could  be 
no  recovery.  It  appeared  from  the  evidence  that  appellant, 
at  various  times  after  the  making  of  the  contract,  had  de- 
clared to  appellee  its  inability  to  perform.  The  court  also 
instructed  the  jury  that  the  letters  alone  did  not  constitute 
a  contract. 

The  jury  returned  a  verdict  for  appellee,  assessing  his 
damages  at  $900,  which  was  the  aggregate  of  the  $1  per 
ton  of  profit  by  resale  and  the  $750  paid  by  appellee  as 
damages  to  the  party  to  whom  he  had  contracted  to  sell. 

The  court  entered  judgment  upon  the  verdict. 
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James  R.  Ward,  attorney  for  appellant. 

Goodrich,  Vincent  &  Bradley,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

Treating  the  letter  of  appellee  as  insufficient  to  constitute 
an  acceptance  of  all  the  terms  of  the  proposal  contained  in 
appellant's  letter,  and  hence  as  not,  when  taken  with  appel- 
lant's letter,  making  any  contract,  as  the  learned  trial  court 
evidentty  viewed  it,  we  nevertheless  regard  the  evidence  as 
supporting  the  recovery.  If  the  letter  of  appellee  was  in 
law  a  rejection  of  appellant's  proposal,  by  a  different  coun- 
ter-proposal, yet  the  evidence  shows  beyond  dispute  that 
the  appellant's  representatives  accepted  by  parol  this  coun- 
ter-proposal, and  thereby  a  contract  was  made  upon  the 
terms  contained  in  appellee's  letter.  Anglo-American  Co. 
v.  Prentiss,  157  111.  506. 

Appellant  is  clearly  liable  for  the  breach  of  this  contract. 
The  instruction  given  to  the  jury  to  the  effect  that  in  the 
lack  of  a  tender  of  the  purchase  price  of  the  iron,  there 
could  be  no  recovery,  was  erroneous.  The  statement  of 
appellant's  representatives  that  it  was  unable  to  perform, 
relieved  appellee  from  the  necessity  of  a  tender.  The  jury 
disregarded  the  instruction  and  found  for  the  appellee. 
The  fact  that  the  verdict  is  thus  contrary  to  the  instruction 
of  the  court,  while  technically  an  error  in  law,  is  yet  no 
ground  for  reversal  when  the  verdict  is  right.  It  is  error 
without  prejudice  to  any  right  of  appellant.  Therefore 
the  verdict  should  not  be  set  aside  upon  this  ground.  C.  & 
A.  K.  R.  Co.  v.  Heinrich,  57  111.  App.  399. 

The  amount  of  the  recovery  is  warranted  by  the  evidence. 
One  hundred  and  fifty  dollars  thereof  was  properly  allow- 
able as  loss  of  profit  of  $1  per  ton  of  the  amount  of  the 
iron  contracted  for,  and  the  $750  paid  by  appellee  in  settle- 
ment of  the  claim  of  damages  against  him  by  his  vendee 
was  also  properly  allowed.  The  evidence  as  to  this  settle- 
ment was  competent  only  as  a  matter  of  reduction  of  dam- 
ages. It  appears  that  if  the  difference  between  market  and 
contract  prices  had  been  exacted,  the  damages  for  which 
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appellee  was  liable  to  his  vendee  would  have  been  larger  in 
amount. 

Nor  was  there  any  error  in  the  measurement  of  the  dam- 
ages as  by  the  market  price  in  September,  1899.  The  con- 
tract between,appellant  and  appellee  was  for  delivery  within 
thirty  days  after  April  10,  1899.  The  performance  by  ap- 
pellant was  postponed  from  time  to  time  by  promises  to 
deliver.  These  promises  extended  over  the  period  from  the 
time  when  delivery  was  due  by  the  terms  of  the  contract 
until  the  time  of  the  settlement  by  appellee  of  the  claim 
for  damages  against  him  and  the  bringing  of  this  suit.  At 
no  time  between  May  and  September,  1899,  was  appellee 
bound,  in  disregard  of  these  promises  of  a  postponed  per- 
formance, to  go  upon  the  market  and  by  a  purchase  fix  the 
amount  of  his  loss  and  consequent  damage.  Summers  v. 
Hibbard,  153  111.  102. 

In  that  case  the  court  said  : 

"  If  delivery  is  postponed  by  agreement  between  the  par- 
ties, the  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  market  price  at  the  time  the  article 
is  deliverable  by  the  subsequent  agreement;  and  where  the 
time  of  delivery  is  postponed  indefinitely,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and 
the  market  value  at  a  reasonable  time  after  demanding  per- 
formance." 

We  are  of  opinion  that  the  declaration  is  sufficient,  and 
we  find  nothing  in  other  objections  of  counsellor  appellant 
which  constitutes  ground  for  interfering  with  the  judg- 
ment. The  recovery  is  fully  justified  by  the  evidence,  and 
the  judgment  will  be  affirmed. 
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George  Rump  v.  Emma  Rump. 

1.  Chancery  Practice— Evidence  to  Support  the  Decree  Must  be 
Preserved.— It  is  the  duty  of  the  party  in  whose  favor  a  decree  granting 
relief  is  rendered,  to  preserve  the  evidence  upon  which  it  is  granted,  or 
the  decree  must  find  the  specific  facts  proved  at  the  hearing.    It  is  not 
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the  duty  of  the  party  against  whom  such  decree  is  rendered  to  preserve 
the  evidence. 

2.  Same— An  Exception  to  the  Rule.— It  is  not  necessary  to  preserve 
the  evidence  in  the  record  to  sustain  a  decree  dismissing  a  bill  for  want 
of  equity,  because  that  is  the  decree  which  the  court  is  bound  to  render 
in  case  of  a  total  failure  of  evidence  or  when  the  evidence  is  insufficient 
to  authorize  the  relief  asked  for. 

Bill  for  Separate  Maintenance.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  May  6,  1901. 

James  R.  Ward,  attorney  for  appellant. 
A.  K.  Hayes,  attorney  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee,  complainant  below,  filed  her  bill  for  separate 
support  and  maintenance  against  appellant,  defendant 
below,  and  after  answer  and  replication  thereto  the  cause 
was  heard  before  the  chancellor  upon  the  pleadings  and 
the  proofs  taken  in  the  case.  The  decree  u  finds  that  the 
material  allegations  in  the  said  bill  of  complaint  contained 
are  true,  as  therein  stated,  and  that  the  equities  of  this 
cause  are  with  the  complainant,"  and  then  proceeds  to 
decree  a  separate  maintenance  to  the  complainant  from  the 
defendant,  making  a  yearly  allowance  of  $180,  payable  in 
monthly  installments,  making  it  a  lien  upon  defendant's 
real  estate  and  awarding  execution  therefor  in  default  of 
payment  of  any  of  the  installments.  No  other  findings  are 
contained  in  the  decree  than  the  one  above  stated,  and 
there  was  not  preserved,  so  far  as  appears  by  the  transcript 
of  the  record,  which  is  certified  to  be  true,  perfect  and  com- 
plete, any  evidence  or  finding  of  facts  to  support  the 
decree. 

This  being  the  state  of  the  record,  the  decree  must  neces- 
sarily be  reversed. 

Counsel  for  appellee  contends  that  inasmuch  as  it  appears 
from  the  decree  that  proofs  were  taken  in  the  cause,  and  as 
the  decree  finds  "  that  the  material  allegations  in  the  said 
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bill  of  complaint  contained  are  true,  as  therein  stated/*  that 
this  is  a  sufficient  finding  by  the  court  to  sustain  the  decree, 
the  allegations  of  the  bill  being  sufficient  to  sustain  the 
decree,  and  cites  a  number  of  cases  in  support  of  the  con- 
tention. Some  of  the  cases  cited  seem  to  sustain  the  claim. 
The  only  case  cited,  except  decisions  of  the  Appellate 
Court,  which  sustains  appellee,  is  that  of  Mauck  v.  Mauck, 
54  111.  281-3,  and  it  cannot  be  said  to  conflict  directly  with 
the  later  decisions  of  the  Supreme  Court.  The  court  says 
it  appears  from  the  decree  that  all  the  material  facts  charged 
in  the  bill  wrere  found  to  be  true;"  also  that  "the  facts  are 
found  by  the  decree,"  thus  leaving  it  uncertain  but  that 
there  were  specific  findings  of  fact  in  the  decree.  Even  if 
this  case  and  the  Appellate  Court  decisions  referred  to,  the 
latest  of  which  wTas  rendered  in  1895  in  the  case  of  Schmid 
v.  Schmid,  60  111.  App.  175,  do  sustain  appellee's  contention, 
they  must  yield  to  the  numerous  later  rulings  of  the 
Supreme  Court,  which  are  to  the  effect,  as  stated  in  Marvin 
v.  Collins,  98  111.  510-16,  that  "  according  to  practice  in 
courts  of  equity,  as  announced  in  many  cases  in  this  court, 
the  party  in  whose  favor  the  decree  granting  relief  is  ren- 
dered, to  maintain  it,  must  preserve  the  evidence,  or  the 
decree  must  find  specific  facts  that  were  proved  on  the  hear- 
ing. It  is  not  the  duty  of  the  party  against  whom  the 
decree  granting  relief  is  rendered  to  preserve  the  evidence." 
The  opinion  in  this  latter  case  was  written  by  Mr.  Justice 
Walker,  who  also  wrote  the  opinion  in  the  Mauck  case, 
supra,  and  as  it  is  not  mentioned  we  are  disposed  to  think 
it  was  not  intended  by  the  Mauck  case  to  la\7  down  a  rule 
in  conflict  with  the  later  cases.  The  cases  of  Binkert  v. 
Wabash  Ry.  Co.,  98  111.  205-11,  and  Secrist  v.  Petty,  109 
111.  188-91,  relied  upon  by  appellee,  do  not  conflict  with  the 
Marvin  case,  sujyra.  In  each  of  them  the  court  states  in 
substance,  that  the  decree  specifically  found  to  be  true 
every  material  fact  charged  in  the  bill.  The  ruling  in  the 
Marvin  case  is  supported  by  the  following  cases:  White 
v.  Morrison,  11  111.  361-5;  Baird  v.  Powers,  131  111.  66;  Rutz 
v.  Kehn,  143  111.  558-70;  Jackson  v.  Sackett,  146  111.  646- 
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55,  and  cases  cited;  Axtell  v.  Pulsifer,  155  111.  141-52;  First 
Nat.  Bk.  v.  Baker,  161  III.  282-3;  Jele  v.  Lemberger,  163 
111.  338-44;  Lawrence  v.  Lawrence,  181  111.  248-53;  Glos  v. 
Beckman,  183  111.  158. 

In  the  Lawrence  case,  supra,  the  court  say: 

"  When  a  decree  in  chancery  granting  affirmative  relief 
is  brought  into  review  on  error  or  appeal,  the  rule  is  the 
decree  must  be  supported  by  testimony  preserved  in  the 
record,  or  by  the  facts  appearing  from  specific  findings  of 
fact  recited  in  the  decree." 

In  the  Glos  case,  supra,  the  court  say : 

u  It  makes  no  difference  that  the  decree  of  the  court 
below  finds  the  material  allegations  of  the  bill  to  be  true, 
inasmuch  as  the  evidence  in  the  record  does  not  establish 
the  truth  of  the  allegation." 

It  is  claimed  by  counsel  for  appellee  that  in  proceedings 
for  divorce  and  separate  maintenance,  it  is  not  necessary  to 
sustain  the  decree  by  evidence  in  the  record  or  specific  find- 
ings of  fact  in  the  decree,  and  he  relies  upon  the  Schmid 
case,  supra,  which  seems  to  support  the  claim.  We  do  not 
feel  justified  in  making  this  exception,  because  section  6  of 
the  divorce  act  provides  that  "  the  practice  and  proceed- 
ings under  this  act  shall  be  the  same  as  in  other  cases  in 
chancery,  except  as  herein  otherwise  provided,"  and  there 
is  no  provision  of  the  act  which  in  any  way  relieves  the 
party  in  whose  favor  the  decree  is  rendered  from  support- 
ing the  decree,  as  required  by  chancery  practice. 

The  statute  with  regard  to  separate  maintenance  gives 
married  women  the  right  to  proceed  in  equity  for  relief 
under  the  statute,  and  it  has  been  held  that  the  practice  in 
such  cases  is  the  same  as  in  chancery,  except  as  controlled 
by  the  specific  provisions  of  the  statute.  Harding  v.  Har- 
ding, 144  111.  588-98;  Johnson  v.  Johnson,  20  111.  App.495. 

There  is  no  exception  in  the  statute  which  makes  the  pro- 
ceeding different  from  the  ordinary  chancery  case  with 
regard  to  the  preservation  of  the  evidence  in  the  record. 

It  should  be  noted,  however,  that  the  decisions  do  make 
an  exception  to  the  general  rule,  in  that  they  hold  that  it  is 
not  necessary  to  preserve  the  evidence  in  the  record  to  sus- 
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tain  a  decree  which  dismisses  a  bill  for  want  of  equity,  since 
that  is  the  decree  which  the  court  would  be  bound  to  render 
in  case  of  a  total  failure  of  evidence,  or  when  the  evidence 
is  insufficient  to  authorize  the  relief  asked  for.  See  Jack- 
son v.  Sackett,  supra,  and  First  Nat'l  Bk.  v.  Baker,  supra. 
This  exception  is,  however,  included  in  the  rule  as  stated  in 
the  Lawrence  case,  supra,  as  there  it  is  applied  to  cases  in 
which  the  decree  grants  affirmative  relief. 

The  decree  is  therefore  reversed  and  the  cause  remanded. 
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1.  Recoupment— Da  mages  for  Breach  of  a  Contract  Void  by  the 
Statute  of  Frauds.—  No  recoupment  can  be  had  for  damages  for  the 
breach  of  an  oral  contract  which  can  not  be  enforced  under  the  statute 
of  frauds. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  May 
G,  1901. 

Statement. — This  suit  was  brought  by  appellee  against 
appellant  to  recover  the  amount  due  upon  a  promissory 
note  made  by  S.  W.  Chapman  as  principal  maker  and  by 
appellant  as  guarantor.  No  question  was  raised  as  to  the 
right  of  recovery  upon  the  note  save  as  it  was  sought  to  re- 
coup for  an  amount  due  to  Chapman,  the  principal  maker  of 
the  note,  for  damages  for  the  breach  of  the  contract,  in 
part  performance  of  which  Chapman  and  appellant  had  exe- 
cuted the  note.  No  plea  going  to  the  consideration  of  the 
note  was  interposed.  After  much  pleading  the  cause  went 
to  trial  upon  one  special  count  upon  the  note,  the  com- 
mon counts  and  the  general  issue  pleaded  thereto.  Under 
the  general  issue  appellant  sought  to  avail  of  the  recoup- 
ment. 

The  contract,  in  part  performance  of  which  the  note  was 
given,  was  established  by  the  uncontroverted  testimony  of 
S.  W.  Chapman.     He  testified  to  conversations  with  McCor^ 
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mick,  the  president  of  appellee,  in  the  course  of  which  the 
respective  engagements  of  the  parties  were  settled,  and 
which  constitute  the  oral  contract  for  breach  of  which  the 
claim  to  a  right  of  recoupment  is  made.  The  testimony  is 
substantially  as  follows : 

"  McCormick  said,  i  What  are  we  going  to  do  with  the 
Elgin  goods — buggies,  wagons,  machines,  outside  of  thuir 
make  i  we  can  not  put  a  new  man  in  there  and  continue  that 
business,  what  are  we  going  to  do  with  it?'  I  said,  'Mr. 
McCormick,  under  certain  conditions  I  might  be  inclined  to 
buy  that  myself.  It  takes  a  great  deal  of  money  to  run 
that  business.  If  I  can  have  a  long  time  to  pay  for  it,  and 
a  low  rate  of  interest,  and  can  have  the  exclusive  sales  of  the 
machines  during  the  time  until  these  notes  are  paid,  and  the 
use  of  the  warehouse  which  I  hold  the  lease  of  from  the 
railroad  company  (which  I  built  for  them,  situated  on  the 
Northwestern  railway  lands  at  Elgin,  which  I  had  a  lease 
of  before  I  went  to  work  for  them)-,  that  I  should  have  the 
exclusive  sale  of  their  machines  in  Elgin  during  the  life  of 
these  notes  that  I  was  to  give,  and  would  give  them  my 
brother  and  brother-in-law^*  George  M.  Peck,  the  defendant 
herein,  as  security  on  the  notes.  The  territory  I  referred 
to  was  that  already  defined,  same  as  it  always  has  been,  as  I 
have  stated  it.  Mr.  McCormick  says, '  We  want  you  to  con- 
tinue one  of  the  family  and  you  will  sell  our  machines 
locally  at  Elgin  and  vicinity  exclusively.'  He  said  that  he 
wished  me  to  continue  one  of  the  familv  and  sell  their 
machines  at  Elgin,  if  I  bought  the  business,  which  included 
the  old  territory.  I  was  to  continue  selling  their  machin- 
ery there,  if  they  sold  me  these  goods  at  Elgin,  and  vicin- 
ity, as  it  had  been  for  years.  I  think  he  said  they  would  not 
think  of  selling  to  me  without  I  did,  or  something  to  that 
effect;  told  me  to  go  ahead  and  take  the  inventory,  which 
I  did,  and  wrote  out  these  notes  and  had  my  brother  and 
brother-in-law  sign  them,  took  them  in  there  and  they  were 
passed  to  my  credit.  One  of  those  notes  is  the  one  now 
sued  on;  the  rest  have  ail  been  paid."     *    *     * 

Q.  "  Let  me  ask  you,  Mr.  Chapman,  what  was  the  cus- 
tom of  the  plaintiff  company  as  to  making  annual  contracts 
with  these  agents  as  to  handling  these  goods?" 

A.  "  Annuals  were  made  for  years  with  every  local 
agent;  a  new  contract  every  year  which  covered  Elgin  and 
vicinity  or  Freeport  and  vicinity.  *  *  *  I  had  a  writ- 
ten contract  witn  the  plaintiff  for  each  of  those  years  or  I 
could  not  have  sold  their  goods.     *     *    *    I  named  to  him 
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ray  conditions,  and  he  told  me  to  go  ahead  and  make  out 
the  inventory.  I  was  to  be  a  local  agent,  sell  on  commis- 
sion and  make  my  own  contracts.  The  matter  of  proceed- 
ing with  the  business  I  supposed  would  be  reduced  to 
writing.  The  commissions  were  regulated  each  year,  from 
year  to  year,  because  they  changed.  Some  years  the  prices 
were  lower  than  others,  so  nothing  was  said  about  commis- 
sions or  price  of  machinery,  but  my  compensation  was  to  be 
commissions  with  the  exception  of  twine,  and  twine,  I 
think,  was  to  be  purchased.  *  *  *  The  contract  does 
not  specify  what  ne  agreed  to  do  at  the  time  I  made  my 
proposition  and  took  the  inventory.  He  agreed  to  the 
proposition  I  then  made;  said  I  would  have  to  make  an 
annual  contract  the  same  as  every  local  agent,  but  not  as  a 
general  agent." 

It  is  established  by  the  further  testimony  of  Chapman, 
and  is  not  controverted,  that  the  appellee  violated  the  terms 
of  this  oral  contract,  in  that  it  invaded  the  territory,  exclu- 
sive right  to  which  was  awarded  Chapman  by  the  contract. 
In  1893,  1894  and  1S95,  annual  written  contracts  were  made 
for  each  vear  and  the  terms  of  the  oral  contract  were  f ul- 

IS 

tilled  upon  both  sides.  But  in  1896,  although  an  annual 
written  contract  was  made  for  that  year,  fixing  commis- 
sions, yet  in  that  year  the  terms  of  the  oral  agreement  were 
violated  by  appellee,  in  that  another  agency  was  established 
within  the  territory  to  which  Chapman  had  exclusive  right. 
In  1897  appellee  refused  to  make  any  annual  contract,  and 
Chapman  was  deprived  altogether  of  any  right  to  sell  the 
goods  of  appellee. 

All  of  the  notes  given  by  Chapman  were  paid,  except  the 
one  upon  which  this  suit  was  brought. 

At  the  conclusion  of  the  presenting  of  evidence,  the  trial 
court  instructed  the  jury  peremptorily  to  return  a  verdict 
for  plaintiff,  appellee. 

From  judgment  upon  the  verdict  this  appeal  is  prosecuted. 

Cutting,  Castle  &  Williams,  attorneys  for  appellant; 
R.  N.  Botsford,  of  counsel. 

JonN  C.  Edwards  and  William  T.  Underwood,  attorneys 
for  appellee. 
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Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

By  the  peremptory  instruction  given  to  the  jury  to  return 
a  verdict  for  appellee,  the  trial  court  determined  as  matter 
of  law  that  under  the  evidence  there  could  be  no  valid  claim 
to  recoupment.  The  oral  contract  and  breach  of  it  by  appel- 
lee is  established. 

The  right  to  recoup  for  a  breach  of  this  contract  is  attacked 
by  appellee  upon  two  grounds,  viz :  First,  that  the  oral 
contract  was  merely  a  contract  to  make  five  several  annual 
written  contracts;  and  because  the  terms  of  the  proposed 
written  contracts  were  undetermined,  therefore  the  oral  con- 
tract was  so  lacking  in  certainty  as  to  be  not  enforceable; 
and,  secondly,  that  the  oral  contract  not  being  possible -to 
be  fully  performed  in  one  year  from  the  time  of  the  making 
of  it  upon  the  part  of  either  party,  it  is  within  the  statute 
of  frauds. 

We  are  of  opinion  that  the  direction  of  the  verdict  by 
the  court  can  not  be  justified  upon  the  ground  first  noted. 
It  is  true,  as  a  general  rule,  that  when  the  terras  of  an 
agreement  are  left  so  uncertain  as  to  require  a  further  con- 
vention of  the  parties  to  make  it  complete,  and  the  terms 
left  for  future  agreement  are  essential,  then  no  contract  is 
made  which  is  enforceable.  In  other  words,  an  agreement 
is  not  enforceable  as  a  contract,  because  of  its  uncertainty, 
when  any  of  its  essential  terms  are  left  unsettled.  If  the 
contract  here  relied  upon  be  treated  merely  as  an  oral 
agreement  to  make  a  written  contract,  and  the  breach  sued 
for  be  merely  the  default  in  making  such  written  contract, 
then  the  rule  invoked  might  apply.  But  we  do  not  so  view 
the  oral  contract.  It  was  not  alone  an  undertaking  to 
make  written  contracts  for  the  several  years  covered  by  its 
terms;  it  was  an  agreement  upon  the  one  part  to  serve  as 
agent  for  five  years,  the  period  covered  by  the  notes,  and 
to  give  guaranteed  notes  as  purchase  price  of  certain  goods, 
and  upon  the  other  side  an  agreement  to  give  exclusive 
right  to  sell  the  appellee's  manufactures  within  the  terri- 
torv  named  and  use  of  a  certain  warehouse.  It  is  true  that 
in  carrying  out  this  contract  it  would  become  necessary 
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from  year  to  year  to  enter  into  a  further  agreement  as  to 
the  rate  of  commissions.  But  as  applied  to  the  year  1896, 
this  had  been  done;  all  details  had  been  fixed  by  agreement 
for  that  year;  the  guaranteed  notes  had  been  given,  and 
nothing  remained  but  the  rendering  of  service  as  agent  by 
Chapman  and  the  granting  of  exclusive  right  to  sell  the 
goofls  by  appellee,  together  with  the  use  of  warehouse. 

The  breach  and  the  damages  sought  to  be  availed  of  in 
recoupment  were  in  part  for  an  invasion  of  this  exclusive 
right  to  sell  the  goods  in  the  territory  named  in  the  year 
1896.  It  is  established  that  in  1896  the  appellee  sold  its 
manufactures  within  Chapman's  territory,  contrary  to  the 
terms  of  the  oral  contract.  There  are  no  uncertainties 
remaining  as  to  the  terms  of  the  service  of  Chapman  in 
1896,  which  could  operate  to  make  the  contract  void  for 
uncertainty.  Appellee  could  not  be  heard  to  assert  as  a 
defense  for  violating  its  agreement  to  give  Chapman  exclu- 
sive right  in  that  year,  that  possibly  the  parties  might  not 
agree  as  to  the  commissions  or  other  details  of  the  agency. 
Nor  is  it  altogether  clear  that  there  could  be  no  recoup- 
ment for  the  breach  of  the  oral  agreement  in  1897,  upon 
this  ground.  The  annual  contracts  are  shown  to  have 
been  such  as  the  company  made  from  year  to  year  with  all 
its  local  agents.  If  appellee  had  tendered  such  a  contract 
and  Chapman  had  declined  it,  the  position  would  be  differ- 
ent. But  having  simply  broken  the  agreement  altogether, 
it  is  a  defense  of  doubtful  validity  that  the  details  of  the 
agency  were  unsettled  and  uncertain.  That  question,  how- 
ever, it  becomes  unnecessary  to  determine  by  reason  of  the 
consideration  of  the  second  ground  of  objection  to  a  recoup- 
ment. That  ground  is  that  the  oral  contract  is  within  the 
prowsion  of  the  statute  of  frauds.  We  see  no  escape  from 
the  force  of  this  contention.  The. contract  was  not  to  be 
performed  within  one  year,  but  extended  over  five  years. 
It  is  not  in  writing.  Nor  can  it  be  held  that  there  has 
been  a  complete  performance  by  Chapman  of  his  engage- 
ments. It  is  true  that  the  guaranteed  notes  were  given. 
But  the  one  consideration  which,  according  to  Chapman's 
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testimony,  moved  the  appellee  to  the  making  of  the  con- 
tract, was  that  Chapman  should  serve  as  agent  for  the 
period  of  five  years,  or,  as  he  expresses  it  in  his  testimony, 
"during  the  life  of  these  notes."  He  testified  that  the 
president  of  appellee  said  "  they  would  not  think  of  selling 
to  me  without  I  did,  or  something  to  that  effect."  There 
has  been  no  complete  performance  by  Chapman  of  this 
essential  part  of  his  agreement.  A  partial  performance 
may  sometimes  avail  to  avoid  an  application  of  the  statute 
in  equity;  but  the  rule  does  not  obtain  at  law.  Warner  v. 
Hale,  65  111.  395;  Wheeler  v.  Frankenthal,  78  111.  124;  The 
C.  A.  Co.  v.  The  D.  S.  M.  Co.,  142  111.  171;  Marr  v.  Ray, 
151  111.  340;  Leavitt  v.  Stern,  159  111.  526;  Browne  on  Stat- 
ute of  Frauds  (4th  Ed.),  p.  350. 

It  is  a  harsh  rule  in  its  application  to  this  case  and  works 
an  apparent  injustice  to  appellant  and  to  Chapman,  who 
had  performed  his  part  of  the  agreement  in  so  far  as  he  was 
permitted  to  by  appellee,  and  who  was  prevented  from  per- 
forming in  full  by  the  disregard  of  appellee  for  its  oral 
agreement.  But  in  a  court  of  law  this  state  of  facts 
affords  no  ground  for  avoiding  the  application  of  the  stat- 
ute. We  are  of  opinion  that  under  the  statute  of  frauds 
the  oral  agreement  between  appellee  and  Chapman  can  not 
be  enforced,  and  hence  that  no  recoupment  could  be  had 
for  damages  for  breach  of  it  by  appellee.  The  breach 
could  no  more  be  availed  of  by  recoupment  than  if  an  action 
at  law  had  been  brought  by  Chapman  to  recover  his  dam- 
ages for  the  breach.  McGinnis  v.  Fernandes,  126  111.  228. 
Therefore  the  trial  court  properly  directed  the  verdict. 

The  judgment  is  affirmed. 


0.  P.  Bassett  v.  T.  F.  Lawrence. 

1.  Construction  op  CONTRACTS—Confrac*  of  Settlemen  t— Release  of 
Outside  Indebtedness  Not  Included.— B.  and  L.  entered  into  a  contract 
by  which  B.  sold  certain  shares  of  stock  to  L.,  who  agreed  to  pay  for 
the  same  in  weekly  installments.    Some  years  afterward,  the  install- 
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ments  having  been  paid  in  full  so  far  as  they  had  matured,  B.  requested 
L.  to  loan  him  $1,000,  which  was  done,  and  for  which  B.  gave  him  his 
note.  L.  continued  to  pay  the  installments  on  his  contract  for  several 
years,  and  then,  having  paid  over  $44,000,  leaving  about  $43,000  not 
then  due,  he  and  B.  made  an  agreement  of  settlement  in  writing  by 
which  B.  took  back  the  stock  and  released  L.  from  further  obligation 
under  the  contract,  which  was  annulled  and  canceled  by  mutual  con- 
sent. In  the  contract  of  settlement  Jt  was  agreed  "  that  from  and  after 
this  date  no  indebtedness  exists  in  favor  of  either  of  said  parties  L.  or 
B.  against  the  other."  In  construing  the  agreement  of  settlement  the 
court  held  that  the  $1,000  note  was  not  included  in  and  was  not  dis- 
charged or  canceled  by  the  agreement. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opin- 
ion filed  May  10,  1901. 

Cratty,  Jarvi8  &  Cleveland,  attorneys  for  appellant. 

* 

Ashcraft  &  Gordon,  attorneys  for  appellee;  J.  H.  Bar- 
nard, of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  entered  upon  a  prom- 
issory note  for  $1,000  made  by  appellant  payable  to  the 
order  of  appellee,  dated  June  3,  1893. 

It  appears  that  in  1889  the  parties  hereto  entered  into  a 
contract  by  which  appellant  sold  his  shares  of  stock  in  a 
business  enterprise  known  as  the  Pictorial  Printing  Com- 
pany to  appellee,  and  the  latter  agreed  to  pay  for  the  same 
in  weekly  installments.  These  installments  had  been  paid 
in  full  so  far  as  they  had  matured,  when,  in  June,  1893, 
appellant  requested  appellee  to  advance  or  loan  him  $1,000. 
This  was  done  and  the  note  of  June  3, 1893,  now  sued  upon, 
was  given  therefor  by  appellant.  Appellee  continued  to 
make  payment  of  the  installments  on  his  contract  until 
January  1,  1896,  when,  having  paid  over  $44,000,  and  there 
remaining  about  $43,000  of  installments  not  yet  due  under 
the  original  contract,  an  arrangement  was  made  by  which 
appellee  was  released  from  further  obligation,  appellant 
took  back  his  stock  in  the  Pictorial  Printing  Company,  and 
the  contract  of  sale  was  "  canceled  and  annulled  by  mutual 
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agreement."  The  settlement  was  evidenced  by  a  written 
instrument  dated  January  1, 1896,  the  concluding  clause  of 
which  is  as  follows:  "It  is  further  agreed  that  from  and 
after  this  date  no  indebtedness  exists  in  favor  of  either  of 
said  parties,  T.  F.' Lawrence  or  O.  P.  Bassett,  against  the 
other." 

It  is  claimed  by  appellant's  attorneys  that  the  indebted- 
ness represented  by  the  note  upon  which  the  judgment 

.  appealed  from  was  rendered,  "  was  settled,  canceled  and 
discharged  by  the  agreement  of  January  1,  1896,"  and  that 
said  agreement  is  of  itself  a  complete  bar  to  this  action. 
The  Superior  Court  instructed  the  jury  that  said  agreement 
did  not  of  itself  prove  that  the  note  was  included  in  such 
settlement,  and  permitted  the  introduction  of  extrinsic  evi- 
dence to  show  the  intention  of  the  parties.  It  is  urged  that 
this  was  erroneous.  We  do  not  so  regard  it.  The  agree- 
ment  of  January  1st  recited  that  "  all  matters  of  every 

.  kind  involved  in  the  within  contract  (that  of  December  9, 
1889),  have  been  amicably  adjusted  between  the  parties 
thereto,  and  the  said  contract  is  canceled  and  annulled  by 
mutual  agreement."  It  is  manifest  the  note  in  controversy 
was  not  a  matter  involved  in  that  contract  of  December  9, 
1889.  It  had  no  existence  and  was  not  contemplated  when 
that  contract  was  drawn.  The  concluding  words  of  the 
release  that  "  after  this  date  no  indebtedness  exists  in  favor 
of  either  of  said  parties,"  must  be  construed  with  reference 
to  the  subject-matter  to  which  the  release  relates.  That 
subject-matter  is  explicitly  stated  therein  to  be  "  matters  of 
every  kind  involved  in  the  within  contract."  To  enlarge 
its  scope  and  make  it  include  a  note  which  it  is  impossible 
could  have  been  involved  in  the  contract  would  be  to  make 
for  the  parties  an  agreement  they  did  not  make  for  them- 
selves. The  fair  interpretation  of  the  language  used,  shows, 
we  think,  clearly,  that  the  parties  intended  to  say,  and  did 
in  effect  sav,  that  after  that  date  no  indebtedness  existed 
in  favor  of  either  of  them  by  reason  of  anything  involved 
in  that  contract  of  December  9, 1899;  simply  that  and  noth- 
ing more.    This  would,  in  law,  be  the  construction  even  if 
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the  general  words  of  the  release  were  much  broader.  Such 
general  words  are  regarded  as  qualified,  limited,  restrained, 
by  the  preceding  particular  recitals.  Simons  v.  Johnson,  23 
Eng.  Com.  Law  Iiep.  84  (87);  Todd  v.  Mitchell,  67  111.  App. 
84;  see  dissenting  opinion  of  Mr.  Justice  Waterman  on 
p.  91;  Lhmy  16S  111.  199,  and  cases  there  cited.  As  in  the 
last  mentioned  case,  so  here,  "  this  construction  is  aided  by 
the  facts  "  in  evidence. 

There  is  some  difference  between  the  parties,  although 
the  conflict  is  not  material  nor  the  testimony  competent,  as 
to  what  was  said  at  the  time  the  note  in  controversy  was 
given.  But  the  note  on  its  face  was  payable  absolutely, 
and  the  writing  is  the  only  admissible  evidence  of  its  terms. 
Contemporaneous  verbal  agreements  are  merged  in  the 
written  contract.     Murchie  v.  Peck,  160  111.  175  (177). 

There  was  testimon}'  introduced  in  behalf  of  appellant 
tending  to  show  that  appellee  told  appellant,  about  the 
time  the  note  matured,  that  he  would  allow  the  note  to  be 
applied  on  the  contract.  Exactly  how  it  was  to  be  applied 
is  not  stated,  but  the  meaning  intended  to  be  conveyed 
apparently  is  that  appellee  agreed  that  the  amount  of  the 
note  might  be  considered  as  a  payment  made  on  account  of 
the  installments  falling  due  under  the  original  contract. 
Appellee  denies  that  any  such  promise  or  agreement  was  ever 
made,  and  it  is  not,  so  far  as  we  can  ascertain,  controverted 
that  appellee  had  paid  all  the  installments  due  under  the 
contract  independently  of  the  amount  of  the  note,  at  the 
time  of  the  execution  of  the  release  of  January  1,  1896. 
As  tending  to  sustain  his  denial  of  any  such  promise  or 
agreement,  appellee  introduced  evidence  tending  to  show, 
among  other  things,  an  offer  by  appellant  to  pay  the  prin- 
cipal with  notes  of  smaller  amounts.  It  is  urged  that  this 
evidence  was  incompetent  as  tending  to  show  what 
occurred  in  an  effort  at  compromise  and  settlement.  We  do 
not  so  understand  it.  But  however  that  may  be,  a  mere 
naked  promise  to  apply  the  amount  of  the  note  on  the  con- 
tract does  not  tend  to  prove  that  such  application  was  actu- 
ally made,  and  unless  so  applied  in    fact,  it    would    not 
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necessarily  follow  that  the  note  was  included  in  the  release 
of  January  1,  1896.  We  find,  therefore,  no  error  in  the 
rejection  by  the  trial  court  of  the  instructions  relating 
thereto  offered  by  appellant,  the  refusal  of  which  is  com- 
plained of. 

Appellant's  attorneys  were  not  allowed  to  introduce  evi- 
dence that  appellee  received  in  dividends  on  the  stock  of 
the  Pictorial  Printing  Company,  while  he  held  it,  more 
than  his  weekly  payments  to  appellant.  The  original  con- 
tract provided  that  such  surplus  should  be  paid  appellant 
and  credited  to  appellee  as  advance  payments  of  the  weekly 
installments  appellee  agreed  to  pay.  But  it  appears  that 
all  installments  due  up  to  date  of  the  release  were  paid  to 
appellant,  and  we  are  unable  to  see  how  the  rejected  evi- 
dence was  material. 

Finding  no  substantial  error  in  the  record,  the  judgment 
of  the  Superior  Court  must  be  affirmed. 


Isaac  Pieser  et  al.  v.  Minkota  Milling  Go. 

1.  Interest — Depends  upon  the  Statute. — Interest  was  not  allowed 
at  common  law;  its  recovery  in  this  State  depends  entirely  upon  our 
statute. 

2.  Same — When  it  can  be  Recovered. — Interest  is  recoverable  under 
the  statute  on  money  withheld,  only  where  there  has  been  an  unreason- 
able and  vexatious  delay  of  payment. 

3.  Same—  What  is  Not  an  Unreasonable  and  Vexatious  Delay  of 
Payment— A  mere  failure  to  pay  a  demand,  or  the  defense  of  a  claim, 
will  not  necessarily  constitute  the  delay  in  payment  unreasonable  and 
vexatious. 

Assumpsit,  for  merchandise  sold,  etc.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Remit- 
titur suggested.  If  entered  according  to  the  suggestion  the  judgment 
will  be  affirmed  for  the  remainder.  Otherwise  reversed  and  remanded. 
Opinion  filed  May  10,  1901.* 


*  Remittitur  filed  and  cause  affirmed  for  the  remainder  May  16, 1901. 
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Statement. — This  is  an  action  by  appellee  to  recover  the 
alleged  contract  price  of  500  sacks  of  flour,  equal,  it  is  said, 
to  337  barrels,  at  the  price  of  $3.85  per  barrel;  also  the 
value  of  250  jute  sacks  claimed  to  be  worth  ten  cents  each. 

There  had  been  previous  dealings  between  the  parties, 
which  were  adjusted,  although  appellant  claims  appellee  did 
not,  in  those  matters,  comply  with  its  agreement.  The  con- 
tract now  in  controversy  is  evidenced  by  two  telegrams  of 
June  11,  1895.  The  first  of  these  was  from  appellee  as  fol- 
lows :  "  What  route  sacks  shipped.  Offer  patent  three 
eighty-five  bulk,  answer;"  to  which  appellant  replied,  "  Sent 
sax  St.  Paul  route.  Book  500  patent  eighty-five."  There  is 
no  dispute  as  to  the  meaning  of  these  telegrams  so  far  as 
they  relate  to  the  present  controversy.  They  apparently 
constituted  an  offer  of  u  patent"  flour  in  bulk  at  a  price 
equivalent  to  $3.85  per  barrel,  and  an  acceptance  of  the 
offer  to  the  extent  of  500  sacks,  equivalent  to  337  barrels. 
Subsequently  appellants  requested  appellee  to  cancel  the 
sale,  which  request  was  declined,  and  August  14,  1895, 
appellee  forwarded  to  appellant  at  Chicago  250  of  the 
sacks  of  flour.  The  remaining  250  packages  were  shipped 
November  9th,  following.  Appellee  furnished  its  own  sacks 
for  one  of  the  shipments,  appellant  not  having  sent  them, 
it  is  said,  when  requested.  Appellants  refused  to  accept 
the  flour  upon  its  arrival,  but  upon  receiving  from  appel- 
lee's attorney  a  written  tender,  did  finally  receive  and 
dispose  of  it,  claiming  they  took  it  for  what  it  was  worth, 
reserving  all   their  rights. 

Story,  Kussell  &  Story,  attorneys  for  appellants. 

Flower,  Vroman  &  Musgrave,  attorne}rs  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Counsel  for  both  parties  apparently  agree  that  the  only 
material  issue  of  fact  is  whether  the  flour  in  controversy 
conformed  to  the  sample  by  which  it  was  purchased.  If 
there  was  evidence  warranting  the  finding  of  the  jury  upon 
this  issue,  we  should  not  be  justified  in  disturbing  the  ver- 
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diet  unless  there  was  some  injurious  error  in  the  admission 
or  rejection  of  evidence,  or  in  giving  or  refusing  instruc- 
tions. We  do  not  deem  it  necessary  to  consider  in  detail 
the  evidence  offered  on  the  part  of  appellants  to  show  that 
the  flour  shipped  was  not  equal  in  quality  to  the  sample. 
It  was  inspected  at  appellants'  instance  by  a  flour  inspector 
of  the  Board  of  Trade,  and  while  it  is  claimed  by  appellee 
that  the  evidence  fails  to  prove  any  connection  between  the 
flour  so  inspected  and  that  shipped  by  appellee,  yet  assum- 
ing it  was  the  same,  as  there  is  evidence  tending  to  show, 
it  appears  the  inspector's  certificates  state  the  flour  so* 
inspected  was  "  sound,  full  weight,  and  equal  to  inspector's 
sample."  Notwithstanding  the  evidence  to  the  contrary, 
we  are  of  opinion  the  jury  were  justified  in  concluding  it 
did  not  warrant  a  finding  that  the  flour  shipped  was  infe- 
rior to  the  sample,  or  that  it  did  not  comply  with  the  terms 
of  sale. 

It  is  urged  that  the  court  erred  in  refusing  admission 
to  evidence  in  support  of  a  claim  for  damages  by  appellant 
for  alleged  breach  of  warranty  on  a  previous  transaction 
between  the  parties  which  had  been  closed.  The  evidence 
was  clearly  immaterial  to  the  present  controversy,  and  was 
properly  ruled  out. 

We  are  of  opinion,  however,  that  it  was  error  to  include 
in  the  judgment,  interest  upon  the  account.  Interest  was 
not  allowed  at  common  law,  and  its  recovery  depends  en- 
tirely upon  our  statute.  I.  C.  R.  R.  Co.  v.  Cobb,  72  111.  148 
(152).  It  is  allowed  by  the  statute  on  "  money  withheld  by 
an  unreasonable  and  vexatious  delay  of  payment,"  but  we 
are  not  satisfied  the  delay  in  payment,  in  the  present  case, 
was  unreasonable  or  merely  vexatious.  There  appears  to 
have  been  a  bona  fide  dispute  between  the  parties  as  to 
whether  the  flour  shipped  conformed  to  the  sample  upon 
which  the  purchase  was  based.  The  telegrams,  by  which 
the  sale  and  purchase  were  made,  were  not  such  instruments 
in  writing  as  the  statute  contemplates  in  providing  for 
allowance  of  interest  thereon.  No  specific  time  was  stated 
when  the  flour  was  to  be  delivered  or  paid  for,  and  there 
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was  no  promise  to  pay  interest.  Mere  failure  to  pay  a  de- 
mand, or  the  defense  of  a  claim,  will  not  necessarily  con- 
stitute the  delay  in  payment  unreasonable  and  vexatious. 
County  of  Franklin  v.  Layman,  145  111.  138  (150);  Hatter- 
man  v.  Thompson,  83  111.  App.  217  (222),  and  cases  there 
cited. 

If  within  ten  da3rs  from  the  date  of  filing  this  opinion 
appellee  shall  enter  with  the  clerk  of  this  court  a  remittitur 
of  the  amount  included  in  the  judgment  as  interest,  being 
apparently  $248.69,  the  judgment  will  then  be  affirmed  for 
the  remainder.  Otherwise  it  will  be  reversed  and  the  cause 
remanded. 
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Herman  Glay  v.  The  People,  etc. 

Joseph  O'Donnell  v.  Same. 

Peter  Duppler  v.  Same. 

John  Konow  v.  Same. 


1.  Injunctions—  When  Operative  upon  Defendants  —  Notice.— To 
render  an  injunction  binding  and  operative  upon  a  defendant  it  is  not 
necessary  that  he  should  have  been  officially  apprised  of  its  existence 
or  actually  served  with  the  writ.  Where  a  defendant  has  in  any  man- 
ner received  actual  notice  of  its  existence  or  is  informally  served,  he  is 
as  effectually  bound  by  its  provisions  as  if  actually  served  wjih  the  writ 
itself. 

2.  Same—  Notice—  Change  of  Judges  Not  Error.— The  fact  that  the 
notice  of  an  application  for  an  injunction  was  to  appear  before  a  differ- 
ent judge  of  the  Superior  Court  than  the  one  of  the  same  court  to  whom 
the  case  was  transferred  and  by  whom  the  application  was  heard,  is  not 
ground  for  error. 

3.  Contempt — Commitment  for  Violation  of  an  Injunction  Not 
Necessarily  Void  Because  the  Writ  Was  Erroneously  Granted.—  An  order 
of  commitment  for  the  violation  of  an  injunction  is  not  necessarily 
void  because  the  writ  was  erroneously  granted.  The  remedy  in  such  a 
case  is  by  nppeal  or  writ  of  error  fiom  the  order  and  not  by  leaving  it 
to  stand  and  treating  it  with  contempt,  and  then  appealing  from  the 
order  of  punishment  for  its  violation.  An  injunction,  though  erro- 
neous, is  entitled  to  obedience  so  long  as  it  stands. 
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Contempt.— Violation  of  an  injunction.  Appeals  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Reversed 
as  to  appellant  Konow  and  affirmed  as  to  the  other  appellants.  Opin- 
ion filed  May  10.  1901. 

Kohout  &  Novak,  attorneys  for  appellants. 
Paddock,  Wright  &  Bjllings,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
of  the  court. 

These  four  appeals  from  separate  judgments  have  been 
by  leave  of  court  presented  on  one  set  of  abstracts  and 
briefs,  though  each  upon  a  separate  record,  and  may  be  con- 
sidered by  us  in  one  opinion. 

They  are  appeals  from  orders  of  commitment  to  the 
county  jail  for  short  periods,  against  the  appellants,  respect- 
ively, for  contempt  of  court  in  the  violation  of  an  injunction 
order. 

The  cases  arose  out  of  a  bill  in  chancery  filed  against  the 
United  Metal  Workers  and  numerous  other  persons,  by  Wins- 
low  Brothers  Company,  a  manufacturing  corporation,  for  an 
injunction  restraining  the  defendants  from  interfering  in  a 
lawless  manner  with  the  complainant's  business  and  from 
preventing  its  lawfully  disposed  employes  from  continuing  to 
work  for  complainant,  and  other  persons  from  seeking 
employment  of  complainant,  as  they  might  be  lawfully  dis- 
posed, etc. 

There  is  no  contention  but  the  bill  makes  a  proper  show- 
ing for  the  injunction  asked  and  ordered;  but  it  is  argued 
that  the  injunction  writ  was  void  because  it  was  issued 
without  notice.  The  court  by  its  order  for  injunction 
recites  that  the  application  therefor  was  made  upon  notice 
to  the  defendants.  The  proof  of  notice  shows  it  was  not 
strictly  personal  as  to  the  appellants,  but  from  what  after- 
ward occurred  it  is  plain  that  the  defendants  knew  of  the 
application  and  of  the  injunction  order. 

"  To  render  an  injunction  binding  and  operative  upon  a 
defendant  it  is  not  necessary  that  he  shall  have  been  offi- 
cially apprised  of  its  existence  or  actually  served  with  the 
writ.     And,  where  a  defendant  has  heard  the  order  of  the 
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court  granting  an  injunction,  or  has  in  any  manner  received 
actual  notice  of  its  existence  or  is  informally  served,  he  is 
as  effectually  bound  by  its  provisions  as  if  actually  and 
dulv  served  with  process."  1  High  on  Injunctions,  Sec.  17 
(3d  Ed.). 

The  complaint  that  the  notice  that  was  served  was  to 
appear  before  a  different  judge  of  the  Superior  Court  than 
the  one  of  the  same  court  to  whom  the  case  was  trans- 
ferred and  by  whom  the  application  was  heard,  does  not 
merit  special  discussion.     There  was  no  error  in  it. 

The  injunction  order  was  granted  November  20th,  and 
the  injunction  writ  was  served,  as  shown  by  the  returns 
thereon,  by  the  sheriff,  through  his  deputies,  on  November 
21st,  by  delivering  a  copy  to  each  one  of  these  appellants. 

Some  days  thereafter,  a  petition  for  a  rule  against  these 
appellants,  and  others,  to  show  cause  why  they  should  not 
be  attached  for  contempt  for  a  violation  of  the  injunction, 
was  issued.  The  appearance  of  all  the  defendants  in  the 
case  was  entered  bv  counsel  on  December  5th.  The  rule 
came  on  for  hearing,  and  the  order  thereon  was  entered 
December  15,  1899.  In  the  order  it  is  recited  that  these 
appellants  and  each  of  them  appeared  in  person  and  by 
counsel.  It  also  appears  by  the  recitals  of  the  order  and 
by  the  bill  of  exceptions  that  the  appellant  filed  affidavits 
in  answer  to  the  rule. 

It  would  seem  from  what  has  been  said,  that  ail  the  steps 
up  to  the  order  of  commitment  had  been  taken  with  full 
knowledge  by  the  appellants. 

We  do  not  understand  any  of  the  authorities  cited  by 
appellants  to  go  to  the  extent  that  an  order  of  commitment 
for  the  violation  of  an  injunction  is  void  because  the  injunc- 
tion order  was  erroneously  granted.  The  remedy  in  such  a 
case  is  by  appeal  or  writ  of  error  from  the  injunction  order, 
and  not  by  leaving  that  order  stand  and  treating  it  con- 
temptuously, and  then  appealing  from  the  order  of  punish- 
ment for  its  violation.  An  injunction,  though  erroneous,  is 
entitled  to  obedience  so  long  as  it  stands.  (Loven  v.  The 
People,  158  111.  159.)  Where  the  bill  or  proceeding  is,  as  in 
this  case,  for  remedial  purposes,  the  injunction  order  will  be 
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construed  with  respect  of  the  objects  sought  to  be  obtained 
by  the  bill,  and  therefore  if  the  acts  complained  of  as  being 
in  violation  of  its  provisions  are  wholly  ineffectual  and  not 
injurious  to  the  complainant,  and  do  not  affect  any  substan- 
tial right  or  interest  sought  to  be  protected  by  the  bill, 
such  acts  would  hardly  be  deemed  a  violation  of  the  injunc- 
tion. People  v.  Diedrich,  141  111.  665;  Loven  v.  The  People, 
supra. 

But  such  is  very  plainly  not  the  case  before  us.  The  acts 
set  forth  in  the  rule  to  show  cause  constitute  a  palpable 
violation  of  the  injunction  in  various  particulars  against 
which  the  bill  sought  protection,  and  against  which  the  com- 
plainant was  plainly  entitled  to  relief.  If  the  acts  charged 
were  done  by  the  appellants,  the  very  object  of  the  bill  was 
thwarted  to  just  the  extent  that  the  acts  were  effectual. 
They  were  as  plainly  a  violation  of  the  spirit  and  terms  of 
the  injunction,  as  any  acts  could  possibly  be  that  did  not 
completely  destroy  the  right  of  the  complainant  to  employ 
whom  it  would  that  were  willing  and  ready  to  work  for  it. 
The  real  question,  then,  before  us,  is  whether  the  appellants 
were  guilty  of  the  acts  in  violation  of  the  injunction  that 
are  charged  against  them. 

As  to  all  the  appellants  except  J.  Konow,  we  have  no 
doubt  from  the  affidavits  read,  that  the  findings  of  the 
court  below  were  correct,  and  that  the  appellants  Herman 
(■Hay,  Joseph  O'Donnell  and  Peter  Duppler  were  guilty  of 
flagrant  violations  of  the  injunction. 

As  to  the  appellant  J.  Konow,  we  do  not  think  a  case 
was  made.  The  evidence  against  him  is  of  altogether  too 
uncertain  a  character,  and,  as  it  appears,  was  not  at  all  of 
the  certain  kind  that  was  within  the  power  of  the  movers 
of  the  rule  to  have  produced,  if  he  were  a  participant  in 
any  of  the  acts  with  which  he  was  attempted  to  be  connected. 
Two  persons  who  might  have  certainly  identified  him  as 
being  one  of  the  participants  in  the  only  act  of  violation 
with  which  he  was  charged,  made  affidavits  in  the  case,  but 
did  not  connect  him  with  it.  His  identification  was  left  to 
a  series  of  inferences  and  argumentative  facts  that  ought 


602  Appellate  Courts  of  Illinois. 

i  -  —      — 

Vol.  94.]  Glay  v.  The  People. 

never  to  sustain  a  charge  so  serious  as  will  result  in  im- 
prisonment, and  we  think  his  own  affidavit  fairly  overcame 
their  weight. 

The  point  that  error  was  committed  by  the  court  in  re- 
fusing to  hear  oral  evidence  b}r  the  respective  appellants  is 
not  well  taken,  if  for  no  other  reason  than  that  it  does  not 
appear  any  .such  was  offered. 

We  are  not  able  to  say  the  punishment  inflicted  was 
excessive,  severe  or  unusual,  and  in  such  respects  a  violation 
of  the  State  Constitution,  as  is  contended  by  appellants. 
Glay  was  committed  for  a  term  of  fourteen  days,  O'Don- 
nell  for  ten  days,  Konow  for  seven  days  and  Duppler  for 
four  days. 

In  view  of  the  flagrant  acts  done  by  them  respectively, 
except  Konow,  the  punishment  imposed  was  by  no  means 
excessive.  A  court  of  equity  is  not  confined  in  the  protec- 
tion of  its  orders  to  the  same  character  of  punishment 
imposed  by  the  statutes  in  criminal  proceedings  for  offenses 
of  a  like  grade. 

We  see  no  occasion  to  prolong  the  discussion  of  the  case. 
The  judgment  of  the  Superior  Court  against  the  appellant 
Konow  is  reversed,  and  the  respective  judgments  of  that 
court  against  appellants  Glay,  O'Donnell  and  Duppler  are 
affirmed. 

Reversed  as  to  appellant  Konow;  affirmed  as  to  appel- 
lants Glay,  O'Donnell  and  Duppler. 


Herman  Glay  v.  The  People,  etc. 

1.  Contempt— Civil  and  Criminal,  Distinguished.— Contempt  pro- 
ceedings are  of  two  kinds  :  civil,  or  remedial,  when  instituted  for  the 
purpose  of  affording  relief  between  parties  to  a  cause  in  chancery:  and 
criminal  in  their  nature,  when  having  for  their  object  the  punishment 
of  an  offense  against  the  authority  and  dignity  of  the  court. 

2.  Same—  Violation  of  Injunctions.— When  a  contempt  for  the  viola- 
tion of  an  injunction  is  criminal  in  its  nature,  it  is  unimportant  whether 
injury  to  the  complainant  is  shown  by  the  violation  of  the  injunction 
or  not. 
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Contempt,  for  the  violation  of  an  injunction.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  JESSfi  Holdom,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  May  10,  1901. 

Kohout  &  Novak,  attorneys  for  appellant. 
Paddock,  Wright  &  Billings,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  finding  and  judgment  of  the 
Superior  Court  adjudging  appellant  guilty  of  contempt  in 
violating  an  injunction.  The  same  objections  are  made  to 
the  injunction  and  the  jurisdiction  of  the  court,  that  were 
urged  in  the  cases  of  Glay.  O'Donnell,  Duppler  and  Konow 
v.  The  People,  decided  at  this  term  of  court,  and  they  are 
disposed  of  in  the  opinion  in  those  cases. 

The  first  objection  to  be  now  considered  is  that  the 
finding  of  the  trial  court  is  against  the  evidence.  The 
injunction  restrained  appellant,  among  other  things,  from 
unlawfully  interfering  with  complainant's  business  and  with 
persons  in  its  employment;  from  hindering,  obstructing  or 
preventing,  or  attempting  to  hinder,  obstruct  or  prevent  by 
menace,  threats,  intimidation,  violence,  or  other  unlawful 
means,  any  person  who  may  desire  to  enter  the  employ  of 
complainant  from  accepting  or  entering  upon  such  employ- 
ment, from  assembling  in  the  vicinity  of  complainant's  place 
of  business  with  the  purpose  or  effect  of  unlawfully  obstruct- 
ing complainant's  business,  and  from  interfering  by  threats, 
intimidation  or  violence  with  any  person  or  persons  em- 
ployed by  complainant,  when  going  to,  or  coming  from  such 
a  place  of  business,  etc. 

Complainant  filed  a  petition  alleging  violations  of  the 
injunction  order  by  appellant  on  various  occasions.  It  is 
urged  as  to  the  first  of  the  specific  occasions  mentioned, 
that  even  upon  the  showing  of  complainant's  evidence, 
there  was  no  violation  of  the  injunction.  With  this  view 
we  are  unable  to  concur.  When  all  the  surroundings  and 
circumstances  are  considered,  there  can  be  no  reasonable 
doubt  that  the  language  and  conduct  imputed  to  appellant 
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were  calculated  and  intended  to  intimidate  and  menace  the 
workmen  to  whom  the  threats  and  menace  were  addressed. 
Appellantdenies  the  words  and  conduct  attributed  to  him, but 
only  as  to  the  specific  days  mentioned  in  the  complainant's 
affidavits.  He  presents  affidavits  of  certain  of  his  relatives 
to  the  effect  that  he  was  not  well  and  was  at  home  on  one  of 
those  davs.  The  evidence  to  this  effect  was  not  regarded 
as  convincing  by  the  trial  court.  But  whether  true  or  not, 
it  relates  to  one  only  of  the  alleged  violations  of  the  injunc- 
tion order.  It  may  be  that  complainant's  witnesses  are 
mistaken  as  to  the  exact  time  of  that  one  of  the  alleged 
violations,  and  yet  entirely  correct  as  to  the  material  facts. 
The  petition  charges  that  appellant,  with  others,  has  been 
constantly  interfering  with  complainant's  business  and  with 
persons  in  its  employ,  in  violation  of  the  injunction  order, 
and  alleges  that  on  certain  days  specific  violations  occurred. 
There  is,  we  think,  ample  evidence  supporting  the  finding 
of  the  court  that  appellant,  with  others,  was  on  several  occa- 
sions, if  not  continuously,  engaged  in  doing  what  he  had 
been' forbidden  to  do  by  the  injunction,  and  that  he  was 
guilty  of  contempt  substantially  as  charged. 

It  is  urged  that  appellant  should  not  be  committed  until 
some  injur}'  is  shown  to  have  been  sustained  by  complain- 
ant in  the  suit  wherein  the  injunction  issued  and  that  has 
not  been  done.  Contempt  proceedings  are  of  two  kinds : 
civil,  or  remedial,  when  instituted  for  the  purpose  of  afford- 
ing relief  between  the  parties  to  a  cause  in  chancery,  and 
criminal  in  their  nature,  when  having  for  their  object  the 
punishment  of  an  offense  against  the  authority  and  dignity 
of  the  court.  People  v.  Diedrich,  141  111.  665  (p.  669).  If 
criminal  in  its  nature  in  this  case,  it  would  be  unimportant 
whether  injury  to  the  complainants  was  shown  by  the  vio- 
lation of  the  injunction  or  not.  People  v.  Diedrich,  supra 
(on  p.  671).  There  is,  however,  evidence  tending  to  show 
such  injury.  It  is  averred  in  the  petition  upon  which  the 
contempt  proceeding  is  based,  and  there  is  evidence  tend- 
ing to  show,  that  workmen  who  wanted  to  Avork  for  com- 
plainant were  afraid  to  do  so,   lest   they  be  injured  by 
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strikers,  of  whom  appellant  was  one.  It  is  clear  from  all 
the  evidence  that  the  conduct  of  appellant  had  for  its  pur- 
pose and  object  the  injury  of  complainant's  business,  and 
was  calculated  to  effect  such  purpose.  It  sufficiently 
appears,  we  think,  that  it  was  so  injurious. 

We  regard  the  recitals  of  the  order  of  commitment  as 
sufficient,  in  connection  with  the  allegations  of  the  petition. 
It  recites  the  jurisdictional  facts  and  finds  the  material 
allegations  of  the  petition  proven. 

We  discover  no  error  in  the  finding  and  judgment  of  the 
court  and  the  order  of  commitment  will  be  affirmed. 


B.  E.  Tilden  v.  Charles  Blackwell. 

1.  Fraud  and  Deceit— In  the  Collection  of  Promissory  Notes.— A 
person  who  receives  for  collection  a  promissory  note,  stands  in  a 
fiduciary  capacity  toward  the  owner  of  such  note.  The  law  imposes 
upon  him  the  highest  measure  of  fidelity,  and  he  is  not  entitled  to  profit 
himself  by  deceiving  the  owner  as  to  the  value  of  the  note  or  the 
amounts  collected  upon  it  by  him. 

Action  for  Fraud  and  Deceit. — Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jesse  Holdom.  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion 
filed  May  10, 1901. 

H.  J.  Toner,  attorney  for  appellant;  Samuel  W.  Jackson, 
of  counsel. 

Steere  &  Furbkr,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinon  of  the  court. 

This  is  an  action  by  appellee  for  deceit.  The  material 
facts  are  not  complicated.  Appellee  became  the  owner  of 
a  note  dated  November  18,  1895,  for  the  sum  of  $2,000,  made 
by  the  Chicago  Pneumatic  Tool  Company,  indorsed  by  the 
president  of  said  company,  secured  by  shares  of  its  capital 
stock,  and,  by  a  separate  agreement,  made  payable  in  quar- 
terly installments  of  $250  with  the  interest,  the  first  in- 
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8tallment  payable  February  18,  1S96.  This  note  appellee 
intrusted  to  appellant  for  collection.  The  first  two  install- 
ments of  $280  and  $276.25  respectively,  were  paid  appellant 
by  the  maker  of  the  note  on  or  about  the  days  they  respect- 
ively became  due,  and  were  remitted  to  appellee  within 
about  a  week  or  ten  days  thereafter.  Appellant  afterward 
collected  the  next  two  installments  as  they  matured,  viz.: 
August  18,  1S96,  $272.50;  December  2,  1896,  $268.75.  Up 
to  this  time  appellant  had  collected  all  the  installments,  sub- 
stantially, as  they  became  due,  with  regularity  and  appar- 
ently without  the  slightest  difficulty.  The  total  amount  he 
had  so  received  amounted  to  $1,097.50,  of  which  he  had 
remitted  to  appellee  $556.25,  retaining  in  his  hands  the 
remaining  $541.25. 

Meanwhile  some  communications  had  passed  between  the 
parties.  September  5,  1896,  appellee  received  from  appel- 
lant a  letter,  which,  without  disclosing  that  appellant  had 
collected  the  installment  due  August  18th  preceding,  and 
all  the  other  installments  on  the  days  they  became  due, 
stated  that  he  had  been  trying  for  several  weeks  to  adjust 
matters  with  the  maker  of  the  note;  that  he  had  made  in- 
vestigations, and  could  not  see  how  such  maker  could  stand 
the  present  hard  times  much  longer;  that  it  was  probably 
best  "  to  take  anything  we  can  get  for  the  sake  of  getting 
something,"  and  that  "the  matter  is  in  such  shape  that  they 
can  not  meet  all  their  obligations; "  and  suggesting  that  it 
is  best  for  him  (appellant)  to  get  from  the  maker  of  the 
note  as  many  of  the  tools  (which  it  dealt  in)  as  he  can,  and 
settle  the  matter  in  that  way,  as  "  it  is  a  question  of  some- 
thing or  nothing."  The  admission  of  this  letter,  on  appel- 
lant's letter-head  and  signed  with  his  name,  was  objected  to 
because  appellee  could  not  state  whose  was  the  handwriting 
of  the  signature.  But  its  genuineness  seems  to  have  been 
admitted  by  appellant  in  subsequent  testimony,  and  is 
apparently  conceded.  The  letter  concludes  by  asking  ap- 
pellee to  "  please  authorize  me  to  do  what  I  think  best,  and 
I  will  do  the  best  I  can."  We  have  not  space  nor  time  to 
recite  the  evidence  in  detail.    Appellant  states  that  at  appel- 
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lee's  request  he  tried  to  sell  the  note  and  after  making 
several  efforts  offered  $450  therefor.  Appellee,  evidently, 
was  very  unwilling  to  suffer  such  a  loss,  but  at  length, 
December  10,  1896,  wrote  appellant,  "  I  have  decided  to  be 
guided  entirely  by  your  judgment,  knowing  you  are  acting 
entirely  for  my  interests,  and  will  agree  to  the  $450  cash 
settlement  you  mentioned  some  time  ago,  as  the  best 
method  of  winding  up  this  unfortunate  business."  In 
reply  appellant  sent,  December  17,  1896,  to  appellee,  a 
check  for  $500,  saying,  "  I  have  finally  got  $500  cash  for 
the  note  which  I  believe  is  more  than  vou  could  realize 
in  any  other  way."  Appellee  thus  received  from  appel- 
lant a  total  of  $1,056.25  on  the  note,  the  face  value 
/of  which  was  $2,000.  At  that  time  appellant  had  in 
his  hands,  as  before  stated,  $541.25,  the  receipt  of  which 
he  had  not  reported  to  appellee.  He  had  been  paid  every 
installment  regularly  as  it  became  due.  He  says  he  sold 
the  note  to  one  Smith,  but  subsequently  took  it  back  from 
the  purchaser  because  the  latter  was  dissatisfied;  and  that 
he  resold  it  later  to  another  party  who  is  now  dead.  The 
subsequent  installments  continued  to  be  collected  in  the 
main  apparently  by  or  through  appellant,  regularly  as  they 
became  due.  There  was  paid  $265  in  March,  1897,  and 
$261.25  May  22,  1897;  and  there  is  undisputed  evidence 
tending  to  show  that  there  was  never  a  time,  from  the  date 
of  the  note  to  its  final  maturity,  when  the  company  which 
made  the  note  was  not  able  and  ready  to  pay  each  install- 
ment as  it  became  due,  and  also  to  pay  it  in  full. 

In  January,  about  a  month  after  the  receipt  of  the  so-called 
purchase  price  of  the  note,  appellee  became  suspicious,  and 
in  May  following  demanded  from  appellant  its  return.  The 
demand  was  not  complied  with,  and  July  1,  1897,  appellee's 
attorney  made  a  formal  written  demand  for  the  note  and 
securities,  and  the  moneys  paid  thereon  to  appellant.  The 
note  has  since  been  paid  by  the  maker  in  full,  as  the  install- 
ments respectively  matured. 

Appellant  states,  by  way  of  defense,  that  appellee  told 
him  in  November,  1895,  before  the  note  in  controversy  was 
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executed,  that  he  (appellee)  would  be  satisfied  to  get  three 
thousand  dollars  out  of  the  four  thousand  he  had  put  into 
the  Pneumatic  Tool  Company,  and  that  appellant  might 
have  the  balance.  It  appears  that  appellee  was  paid  two 
thousand  dollars  in  cash  by  the  Tool  Company  at  the  time 
he  received  the  note.  This,  with  what  he  obtained  out  of 
the  sums  collected  by  appellant,  made  three  thousand  dollars 
received  by  appellee,  upon  his  original  investment  of  four 
thousand.  Appellant  further  claims  that  appellee  owed 
him  $500,  and  that  he  applied  the  $541.25  collected  in 
August  and  December,  1896,  prior  to  the  alleged  sale  of  the 
note,  in  payment  of  this  alleged  indebtedness  to  himself. 
The  existence  of  such  a  debt  is  one  of  the  disputed  facts  in 
the  case.  Appellant  also  insists  that  he  sold  the  note  in 
good  faith. 

We  do  not  deem  it  necessary  to  review  the  transactions 
prior  to  and  leading  up  to  the  making  and  delivery  of  the 
note  in  controversy.  Nor  can  we  review  in  detail  the  con- 
flicting evidence.  The  questions  of  fact  were  presented  to 
the  jury,  and  by  their  verdict  appellant  was  found  guilty. 
They  believed  evidently  that  appellant  knowingly  made 
false  representations  as  to  the  value  of  the  note  and  the 
responsibility  of  the  maker,  and  that  appellee  relied  on 
them  as  true;  that  the  alleged  indebtedness  of  $500,  from 
appellee  to  appellant,  did  not  exist;  and  apparently  that 
the  alleged  sale  of  the  note  was  not  made  in  good  faith. 
They  returned  a  verdict  assessing  appellee's  damages  at 
the  full  amount  of  the  balance  due  on  the  note  over 
and  above  the  payments  made  him  by  appellant  as  above 
stated.  We  think  the  evidence  fully  justified  the  verdict. 
It  is  impossible  to  reconcile  appellant's  action  in  the  matter 
so  far  as  he  has  attempted  to  explain  it,  with  good  faith. 
If  it  be  true  that  he  so  acted,  he  has  certainly  failed  to 
make  it  appear.  He  may  be  unjustly  dealt  with  by  the 
judgment,  but  if  so  it  is  his  own  fault.  The  law  imposed 
upon  appellant,  acting  in  a  fiduciary  capacity,  the  highest 
measure  of  fidelity;  he  was  not  entitled  to  profit  himself  by 
deceiving  his  principal.     It  is  his  duty  to  make  it  clear  that 
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he  dealt  fairly  and  honestly.  Appellee  had  a  right  to  rely 
upon  his  representations  as  to  the  note,  and  if  these  were 
knowingly  false,  and  appellee  was  injured  by  such  reliance, 
appellant  is  liable.  It  can  not  be  necessary  to  quote  author- 
ities sustaining  these  propositions.  The  general  principles 
applicable  may  be  found  stated  in  multitudes  of  cases. 
Among  others  Endsley  v.  Jones,  120  111.  469,  (481),  and 
Hicks  v.  Stevens,  121  111.  186(193)  may  be  referred  to. 

Finding  no  reversible  error  the  judgment  of  the  Superior 
Court  will  be  affirmed. 


M.  Heminway  &  Sons  Silk  Co.  v.  W.  H.  Porter. 

1.  Contracts—  Construction  of  a  Given  Instrument— The  following 
instrument — 

"  M.  Heminway  &  Sons  Silk  Company, 
i  232-234  5th  Avenue. 

Chicago,  III.,  August  8th,  1893. 
Memorandum  of  agreement  with  W.  H.  Porter,  from  July  1,  1893. 
Salary  eighty-five  dollars  ($85)  per  month  to  be  drawn  through  the 
Chicago  office.  Fifteen  dollars  ($15)  per  month  to  he  paid  him  by  check 
from  New  York  office  on  January  1,  1694,  and  July  1,  1894,  making 
a  total  salary  for  year  twelve  hundred  dollars  ($1,200). 

M.  Heminway  &  Sons, 

By  J.  A.  McDonald"— 

is  held  to  constitute  a  contract  of  employment  for  one  year  at  the  stipu- 
lated price. 

2.  Same— Wrongful  Discharge  Under,  a  Question  of  Fact.  —The  ques- 
tion as  to  whether  an  employe  under  a  contract  of  employment  was 
wrongfully  discharged,  is  one  of  fact  for  the  determination  of  a  jury. 

3.  Evidence— Stenographer's  Notes  of  the  Evidence  of  Witnesses  on 
Former  Trials,  When  Absent.—  An  offer  to  prove  the  testimony  of  an 
absent  witness  who  testified  on  a  former  trial,  by  introducing  as  a  witness 
the  stenographer  with  his*  notes  taken  at  the  time,  where  no  proper 
foundation  is  laid  for  their  introduction,  nor  the  name  of  the  absent 
witness  given,  nor  any  attempt  shown  to  produce  him  or  to  account 
for  his  absence,  is  properly  refused. 

4.  Practice — Going  to  Trial  While  a  Demurrer  to  a  Plea  is  Undis- 
posed oft  Harmless  Error.— Where  a  case  goes  to  trial  with  a  demurrer 
to  a  plea  undisposed  of,  and  no  injury  results  to  the  parties  from  the 
omission  to  have  the  demurrer  formally  disposed  of,  it  is  harmless  error. 

Assumpsit,  on  a  contract  of  employment.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Fa&lin  Q.  Ball,  Judge,  presiding. 

Vol.  XUIV  39 
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Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  tiled  May  10,  1901. 

Wm.  E.  O'Neill,  attorney  for  appellant. 
Williams  &  Kraft,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Appellee  brought  suit  against  appellant  to  recover  a  bal- 
ance claimed  to  be  due  him  upon  a  written  contract  with 
appellant  as  follows : 

"Established  1849. 
M.  Heminway  &  Sons  Silk  Co., 

232  &  234  Fifth  avenue. 

Chicago,  III.,  Aug.  8,  1893. 
Memorandum   of  agreement  with  W.  H.  Porter  from 
Julv  1, 1893. 

Salary  of  $85  per  month  to  be  drawn  through  the  Chi- 
cago office;  815  per  month  to  be   paid  him  by  check  from 
New  York  office  on  January  1,  1894,  and  July  1,  1894. 
Making  total  salary  for  year  $1,200. 

M.  Heminway  &  Sons, 
By  J.  A.  McDonald." 

He  obtained  a  verdict  and  judgment  for  $461.46,  and 
appellant  brings  the  record  here  for  review.  This  judgment 
is  the  result  of  a  second  trial  of  the  case — the  first  trial 
♦having  resulted  also  in  a  verdict  for  the  appellee,  though 
for  a  somewhat  less  sum  than  he  obtained  at  the  last  trial. 

The  two  principal  defenses  relied  upon  by  the  appellant 
'were  (a)  that  the  writing  above  copied  did  not  constitute  a 
♦contract  whereby  appellant  undertook  to  take  appellee  into 
its  employment  for  the  period  of  one  year,  or  for  any  other 
period,  and  (b)  that  appellee  was  discharged  from  employ- 
ment on  October  20,  1893,  for  reasonable  and  justifiable 
cause.  The  trial  court  took  the  view  of  the  written  agree- 
ment that  it  constituted  a  contract  for  one  year  at  the  stip- 
ulated price,  and  substantially  so  held  in  refusing  to  give  an 
instruction  asked  by  appellant  on  that  subject.  In  so  doin©% 
we  think  the  court  acted  properly.  A  careful  reading  of 
the  paper  seems  not  to  leave  any  doubt  as  to  what  was  in- 
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tended  -by  the  parties,  and  this  is  so,  entirely  independent 
of  the  conversation  that  led  up  to  the  making  of  it,  or  of 
the  previous  terms  of  employment  under  which  appellee  ha4 
worked. 

The  next  inquiry  is  as  to  whether  the  appellee  was  wrong- 
fully discharged  on  October  20,  1893.  That  was  purely  an 
issue  of  fact.  If  the  jury  believed  that  appellee  was  guilty 
of  the  conduct  ascribed  to  him  by  the  appellant  there  could 
be  no  doubt  of  the  rightfulness  of  the  discharge,  and  on  the 
other  hand  if  they  discredited  the  evidence  against  appellee 
and  believed  the  testimonv  adduced  in  his  behalf,  their  ver- 
diet  in  his  favor  was  right.  Two  juries  have  found  in  ap- 
pellee's favor,  and  we  are  not  able  to  say,  after  a  most 
painstaking  examination  of  all  the  record,  that  the  evidence 
does  not  support  their  conclusions. 

It  is  urged  that  the  trial  court  improperly  rejected  appel- 
lant's offer  to  prove  the  testimony  of  an  absent  witness,  who 
testified  on  the  first  trial,  by  introducing  as  a  witness  the 
stenographer  with  his  stenographic  notes  taken  at  that  trial, 
of  the  testimony*of  such  absent  witness. 

We  need  not  discuss  the  question  as  to  when  such  evi- 
dence is  admissible,  for  clearly  no  proper  foundation  was 
laid  for  its  introduction.  Neither  the  name  of  the  absent 
witness  was  given,  nor  was  any  attempt  shown  to  produce 
him  or  to  account  for  his  absence. 

It  is  insisted  that  error  was  committed  because  a  demurrer 
to  the  seventh  of  appellant's  pleas  remained  undisposed  of 
at  the  time  of  judgment.  That  plea  raised  the  issue  as  to 
whether  the  writing  containing  the  terms  of  employment 
was  a  contract  for  one  year,  or  any  definite  period,  and  the 
demurrer  raised  a  question  of  law  thereon.  The  contract 
was  brought  into  the  record,  both  by  the  declaration  and 
one  or  more  of  appellant's  pleas.  It  surely  did  not  con- 
stitute surprise  to  appellant  when  offered  in  evidence,  aad, 
as  we  have  already  said,  it  was  substantially  held  by  the 
court,  in  refusing  an  instruction  asked  by  appellant,  that  it 
constituted  a  contract  for  one  year.  It  is  plain,  therefore, 
that  no  harm  was  done  to  appellant  by  the  omission  to 
have  the  demurrer  formally  disposed  of. 
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Some  minor  points  are  raised  by  the  appellant,  but  we 
do  not  regard  them  as  of  sufficient  importance  to  require 
more  comment  than  to  say  they  have  been  considered  and 
are  thought  not  to  be  sound. 

We  discover  no  material  error  in  the  giving  or  refusing 
of  instructions  offered,  and  upon  the  whole  record  being 
considered,  our  conclusion  is  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered.    Affirmed. 


South  Chicago  City  Ry.  Go.  v.  Ellena  McDonald. 

1.  Remittitur— Power  of  the  Court  to  Order  in  Case  of  Excessive 
Verdicts. — Where  a  verdict  is  plainly  warranted  to  a  partial  extent  by 
the  evidence,  but  is  not  as  to  its  whole  amount,  the  practice  of  allowing 
a  remittitur  to  cure  the  excess  is  commendable  where  no  substantial 
error  has  occurred  in  the  trial,  and  a  hardship  would  be  visited  upon 
the  appellee  by  remanding  the  cause  for  another  trial  and  the  long  delay 
attendant  upon  it 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Affirmed  if  remittitur  is  made,  otherwise  reversed  and  remanded. 
Opinion  filed  May  10,  1901.* 

S.  A.  Lynde,  attorney  for  appellant. 

James  Maher,  attorney  for  appellee;  A.  W.  Browne,  of 
counsel. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  was  a  suit  to  recover  for  personal  injuries  suffered 
by  appellee,  by  reason  of  the  alleged  negligence  of  appel- 
lant. The  appellee  was  a  passenger  on  an  electric  car, 
owned  and  operated  by  the  appellant,  running  on  Ewing 
avenue  and  crossing  One  Hundred  and  Fourth  street.  She 
was  injured  while  in  the  act  of  alighting,  and  recovered  a 


*  Remittitur  filed  and  cause  affirmed  May  24, 1901. 
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verdict  and  judgment  for  $8,500.     Appellant,  in  his  reply 
brief,  fairly  states  as  follows,  that  at  the  trial 

"  The  question  of  fact  as  to  the  accident  narrowed  itself 
to  the  question  as  to  whether  the  car  was  standing  still 
when  the  appellee  attempted  to  alight  and  was  suddenly 
started  in  motion  as  she  was  alighting  from  it,  as  she  claimed 
in'her  testimony,  or  whether  it  had  started  up  before  she 
attempted  to  alight,  and  was  in  motion  when  she  arose  from 
her  seat  and  missed  her  footing." 

The  evidence  in  such  respects  was  of  the  most  conflict- 
ing kind.  It  was  absolutely  irreconcilable..  And  so  far  as 
the  record  discloses  the  witnesses  were  of  equal  credibility. 
Appellant  insists,  however,  that  the  verdict  was  contrary 
to  the  great  weight  and  clear  preponderance  of  the  evi- 
dence. 

After  a  careful  examination  of  all  the  evidence  upon  that 
branch  of  the  case,  and  a  full  consideration  of  all  the  argu- 
ments of  counsel,  we  are  unable  to  agree  to  the  contention 
of  appellant,  so  far,  at  least  as  to  permit  us  to  overthrow 
the  verdict.  On  closely  and  fairly  contested  questions  of 
fact  a  reviewing  court  should  proceed  with  much  caution 
before  substituting  its  judgment  for  that  of  the  jury,  to 
whom  the  law  has  intrusted  the  determination  of  such 
matters.  The  rules  are  well  known,  and  need  not  be  re- 
peated, as  to  when  a  reviewing  court  may  justly  interfere 
with  verdicts  on  the  ground  of  their  being  opposed  to  the 
weight  of  evidence.  So  far  as  the  main  questions  of  negli- 
gence, etc.,  are  concerned,  the  verdict  in  favor  of  appellee 
must  stand. 

Coming,  next,  to  the  amount  of  compensation  to  which, 
under  the  evidence,  appellee  is  justly  entitled  for  the  inju- 
ries sustained  bv  her,  we  are  constrained  to  differ  with  the 
jury.  Thathalso  is  a  question  of  fact,  but  the  evidence  is 
much  less  conflicting,  and  is  much  more  subject  to  fair 
review,  than  the  question  as  to  by  whose  fault  the  accident 
occurred. 

The  appellee's  injuries  were  severe  and  painful,  and  for  a 
time  were  very  disabling.  But  we  do  not  discover  that 
they  are  of  a  permanent  character,  except  in  some  particu- 
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lars  that  do  not  justify  such  large  compensation  as  the  jury 
awarded.  Appellee,  though  in  an  advanced  stage  of  preg- 
nancy, was  not  forced  into  premature  confinement,  and  the 
subsequent  birth  of  the  child  was  not  attended  by  any 
unusual  or  unnatural  consequences.  There  is  evidence  of 
the  condition  of  appellee  subsequent  to  the  birth  of  the 
child  that  mav  or  mav  not  be  because  of  the  accident,  but 
thev  are  not  of  so  certain  a  character  as  to  furnish  a  basis 
for  large  damages.  The  decided  weight  of  the  evidence  is 
that  the  womb  troubles  of  which  appellee  has  suffered  are 
not  due  to  the  accident.  Still,  there  is  the  objective  fact 
established  by  the  evidence  that  since  the  accident  appel- 
lee's weight  has  fallen  off  from  forty-five  to  fifty  pounds, 
and  it  appears  quite  clearly  that  she  is  unable  any  longer 
to  do  the  work  that  she  was  accustomed  to  do  formerly, 
and  is  not  in  the  good  health  she  enjoyed  before  the  acci- 
dent. Adding  these  circumstances  to  the  injury  directly 
received  by  appellee,  and  the  pain  and  suffering  endured  by 
her  as  the  certain  result  of  the  injuries,  the  appellee  is 
clearly  entitled  to  substantial  damages.  While  the  verdict 
is  thus  plainly  warranted  to  a  partial  extent,  but  is  not  as 
to  its  whole  amount,  the  question  arises  whether  we  should 
allow  a  remittitur  to  cure  the  excess.  Such  a  practice  finds 
justification  in  a  great  variety  of  cases,  and  is  commend- 
able where  no  substantial  error  has  occurred  in  the  trial, 
and  a  hardship  would  be  visited  upon  the  appellee  by 
remanding  the  cause  for  another  trial  and  the  long  delay 
attendant  upon  it.  (See,  Chicago  and  Eastern  Illinois  R. 
E.  Co.  v.  Cleminger,  77  111.  App.  186.) 

The  point  is  made  and  argued  that  there  was  substantial 
error  committed  in  the  giving  of  appellee's  seventeenth 
instruction,  which  was  as  follows : 

u  17.  The  jury  are  instructed  that  they,  the  jury,  are  the 
sole  judges  of  the  questions  of  fact  in  this  case,  and  the 
court  does  not  by  any  instructions  given  the  jury  in  this 
case  intend  to  instruct  the  jury  how  they  should  find  any 
question  of  fact  in  this  case." 

It  is  urged  that  this  was  in  effect  abdicating  the  func- 
tions of  the  court,  by  taking  from  it  and  laying  upon  the 
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jury,  how  they  should  find  what  the  facts  were,  whereas  it 
was  the  duty  of  the  court  to  instruct  the  jury  how  they 
should  find  the  facts  at  issue  in  arriving  at  their  verdict, 
and  instruct  them  as  to  the  rules  of  law  which  should  eov- 
ern  them  in  so  doing. 

We  think  the  argument  as  applied  to  the  particular 
instruction  is  too  refined,  and  that  the  instruction  was  not 
liable  to  be  understood  by  the  jury  in  any  such  sense  as  is 
urged  against  it.  .  Though  more  apt  language  might  have 
been  used,  and  was  employed  in  a  subsequent  instruction 
covering  substantially  the  same  ground,  we  do  not  think 
the  instruction,  in  view  of  all  the  other  instructions,  should 
be  condemned  as  constituting  sufficient  error  to  cause  a 
reversal  of  the  judgment. 

In  conclusion,  our  opinion  is  that  justice  will  be  advanced 
by  permitting  appellee  to  enter  a  remittitur,  to  avoid  a 
reversal  of  the  judgment  because  of  excessiveness  of  dam- 
ages. If,  therefore,  appellee  shall,  within  ten  days,  remit 
in  this  court  the  sum  of  $±,000  from  the  judgment  recov- 
ered, the  judgment  for  the  balance  will  be  affirmed;  other- 
wise the  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

In  either  event  the  costs  of  this  court  will  be  recovered 
by  the  appellant.  Affirmed  if  remittitur  made — otherwise 
reversed  and  remanded. 


Henry  L.  Wayne  t.  Ella  I.  Styles, 

1.  Appellate  Court  Practice—  When  There  Are  No  Questions  to 
be  Considered. — When  a  case  is  submitted  to  a  trial  court  for  its  deter- 
mination without  a  jury  and  no  propositions  of  law  are  presented  to  the 
trial  judge  to  be  by  him  held,  there  are  no  questions  of  law  to  be  con- 
sidered by  the  Appellate  Court,  unless  it  be  such  as  the  admissibility  or 
rejection  of  evidence,  etc. 

2.  Same— Effect  of  the  Finding  of  the  Trial  Court.—  Where  a  case  is 
submitted  to  a  court  for  hearing  and  the  testimony  is  conflicting  and  no 
propositions  of  law  are  presented  to  be  held,  the  finding  of  the  court 
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has  the  same  effect  upon  a  reviewing  court  that  the  verdict  of  a  jury 
under  proper  instructions  has. 

3.  Damages— Duty  of  Parties  to  Use  Reasonable  Efforts  to  Prevent 
— Landlord  and  Tenant. — As  a  general  rule  a  person  can  not  sustain  a 
claim  for  damages  which  he  might,  by  reasonable  efforts,  have  pre- 
vented; so  where  a  tenant  occupies  premises  which  are  so  situated  that 
they  may  be  heated  without  interfering  with  the  rights  of  other  per- 
sons, and  the  landlord  is  bound  to  heat  the  same,  but  fails  to  do  so,  the 
tenant  may  cause  the  heating  to  be  done  and  recover  from  the  landlord 
all  expenses  necessarily  incurred  by  him  in  so  doing.  But  he  can  not 
refuse  or  voluntarily  neglect  to  prevent  the  injury  arising  from  the 
premises  not  being  heated,  and  then  recover  from  his  landlord  damages 
for  such  injuries. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Chari.es 
G.  Nekly,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  terra,  1900.  Affirmed.  Opinion  filed  April  6, 1901.  Rehear- 
ing denied  May  24,  1901. 

J.  W.  Sutton,  attorney  for  appellant;  Wm.  E.  Hughes,  of 
counsel. 

Cannon  &  Poage,  attorneys  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  case  was  heard  in  the  Circuit  Court  upon  an  appeal 
from  a  justice  of  the  peace.  A  jury  was  waived  and  the 
case  submitted  to  the  court.  There  were  no  propositions 
of  law  presented  to  the  trial  judge  to  be  by  him  held. 
Hence  there  is  no  question  of  law  to  be  considered  by  this 
court,  unless  it  be  "  such  as  the  admissibility  or  rejection  of 
evidence,  etc."  (Bour  v.  Chicago  &  Wellston  Coal  Co.,  87  111. 
App.  592.)  Under  the  caption  "  Errors  Relied  upon  for 
Reversal,"  it  is  said  in  substance,  among  other  things,  that 
the  refusal  of  the  court  to  allow  the  wife  of  appellant  to 
testifv  in  rebuttal  was  error,  and  that  evidence  as  to  con- 
versation  between  the  parties  to  the  contract  before  the 
execution  thereof  is  competent.  No  testimony  is  mentioned 
4  or  referred  to  in  the  brief  for  appellant  other  than  in 
the  general  terms  above  stated  and  there  is  no  further 
reference  to  such  alleged  errors. 

We  have  read  the  abstract  of  testimony  but  do  not  find 
anv  exceptions  there  preserved  that  are  deemed  sufficient  to 
justify  a  reversal. 
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The  claim  of  appellee  upon  which  judgment  was  entered 
against  appellant  is  for  rent  of  rooms  comprising  a  "  flat," 
leased  and  occupied  by  appellant  in  an  apartment  or  "  flat " 
building  at  LaGrange  in  this  county.  It  is  contended  by 
appellant  that  it  was  the  duty  of  appellee  to  properly  heat 
said  rooms;  that  said  rooms  were  not  so  heated;  that  he  was 
thereby  evicted;  and  that  therefore  appellee  is  not  entitled 
to  recover. 

On  behalf  of  appellee  it  is  contended  that  she  caused  the 
rooms  in  question  to  be  well  and  properly  heated,  although 
she  had  not  agreed  and  was  not  legally  bound  so  to  do. 
We  are  inclined  to  sustain  the  contention  of  appellant  that, 
under  the  facts  and  circumstances  shown,  it  was  the  duty 
of  appellee  to  properly  heat  the  rooms  referred  to.  It  will 
be  so  considered  for  the  purposes  of  this  opinion. 

It  is  a  well  settled  general  rule  that  a  person  can  not 
sustain  a  claim  for  damages  which  he  might,  by  reasonable 
elforts,  have  prevented.  (Hartford  Deposit  Co.  v.  Calkins, 
ISO  111.  104.)  Hence,  when  a  tenant  occupies  premises 
which  are  so  situated  that  they  may  be  heated  without  in- 
terfering with  the  rights  of  other  persons,  and  the  landlord 
is  bound  to  heat  the  same,  but  fails  to  do  so,  then  the  tenant 
should  cause  the  heating  to  be  done!,  and  he  may  recover 
from  the  landlord  all  expenses  necessarily  incurred  by  him 
in  so  doing.  But  he  can  not  refuse  or  voluntarily  neglect 
to  prevent  the  injury  arising  from  the  premises  not  being 
heated  and  then  recover  from  the  landlord  damages  for  such 
injuries. 

But  the  principle  upon  which  this  rule  is  based  should 
not  be  applied  and  its  application  can  not  be  successfully 
invoked  where,  as  in  the  case  at  bar,  there  was  no  opportunity 
or  provision  for  heating  the  appellant's  apartments,  and 
no  apparatus  by  the  use  of  which  he  could  do  so,  without 
interfering  with  the  other  tenants  of  the  building.  He 
bad  no  right  to  take  possession  of  the  plant  used  for  heat- 
ing the  apartments  of  all  the  other  tenants  as  well  as  his 
own. 

It  is,  however,  a  contested  question  of  fact,  whether  the 
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44 flat"  occupied  by  appellant  under  lease  from  appellee 
was  or  was  not  properly  heated  by  the  appellee.  Appel- 
lant offered  testimony  tending  to  show  that  it  was  not 
and  there  was  testimony  tending  strongly  to  show  that 
it  was.  There  is  also  testimony  tending  to  show  that 
the  wife  of  appellant  was  dissatisfied  with  a  residence  at 
LaG range  and  that  the  complaints  as  to  lack  of  heat  were 
induced  by  reason  of  her  desire  to  get  rid  of  the  lease  of 
the  apartments  in  question. 

Where,  in  a  case  submitted  to  the  court  for  hearing,  the 
testimony  is  conflicting,  and  no  propositions  of  law  are  pre- 
sented to  the  court  to  be  held,  the  finding  of  the  court  has 
much  the  same  effect  upon  a  reviewing  court  that  the  ver- 
dict of  a  jury  has,  under  proper  instructions. 

No  error  is  apparent  which  would  warrant  a  reversal  of 
the  judgment  of  the  Circuit  Court,  which  is  affirmed. 
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1.  Factors— Duty  to  Sell  Property  to  Respoiisible  Parties.— It  is  the 
duty  of  a  factor  to  exercise  reasonable  care  and  prudence  in  selling 
property  to  responsible  parties,  and  if  he  neglects  his  duty  in  this  re- 
spect, he  will  be  liable  for  losses  which  result. 

2.  Same— Duty  in  Ascertaining  the  Ability  of  Purchasers  to  Pay. — 
A  factor  will  be  held  to  all  reasonable  diligence  in  learning  the  ability 
of  persons  to  pay  for  property  purchased,  and  any  inattention  or  care- 
lessness in  this  respect  will  render  him  liable  for  losses  sustained;  and 
while  he  will  not  be  held  as  a  guarantor  of  his  sales,  he  will  be  held  to  a 
high  degree  of  vigilance  in  ascertaining  the  ability  of  his  purchasers  to 

pay. 

3.  Customs— Not  to  Violate  Rules  of  Law. — The  law  recognizes  no 
validity  in  any  custom  which  violates  its  own  rules,  and  it  is  not  error 
to  exclude1  evidence  which,  if  admitted,  would  tend  to  relieve  a  party 
from  a  just  legal  obligation. 

4.  Form icr  Dkclsions— Folloived.  —The  court  follows  its  former  decis- 
ion in  this  case,  reported  in  84  111.  App.  078. 

Assumpsit.— Common  counts.  Appeal  from  the  Circuit  Court  of 
Cook  County:  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  the  Uraneh  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  May  10,  1901. 
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Defuses,  Brace  &  Hitter,  attorneys  for  appellant. 

•  » 

Church,  McMurdy  &  Sherman,  attorneys  for  appellee. 

Mr,  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  case  was  here  once  before,  and  was  then  remanded 
for  another  trial,  because,  as  we  conceived,  of  error  in  the 
former  judgment.  The  facts  of  the  case  appear  in  the 
report  of  our  former  decision  (S-i  111.  App.  678)  and  need  not 
be  repeated.  We  then  held,  substantially,  that  the  dam- 
ages appellant  was  liable  for  were  such  only  as  appellee 
sustained  because  of  appellant's  failure,  until  its  letter  of 
February  7th,  to  inform  appellee  of  the  true  facts  about 
the  reported  sale  of  the  eggs  to  Foster  on  January  7th,  and 
that  appellant  was  not  liable  for  the  loss  sustained  by 
appellee,  from  a  falling  market,  which  a  reasonabty  prompt 
attention  to  its  own  interests,  subsequent  to  getting  the 
letter  of  February  7th,  would  have  prevented.  We  are  still 
of  opinion  that  our  conclusion  in  such  respects  was  right. 

At  the  last  trial  all  the  evidence  on  the  former  trial  was 
introduced,  and  some  additional  evidence  was  received 
relating  principally  to  the  market  price  of  eggs.  February 
10,  1896  (the  9th  being  Sunday),  appears  to  be  conceded 
by  both  sides  as  the  reasonable  date  upon  which  appellee's 
answer  to  appellant's  letter  of  February  7th  should  reach 
appellant.  It  was  as  of  that  date  that  the  evidence  was 
considered  by  the  court  for  the  purpose  of  fixing  the  dam- 
ages— measured  by  the  difference  between  eggs  at  the  price 
on  that  day  and  the  amount  which  would  have  been  real- 
ized if  the  sale  to  Foster,  reported  January  7th,  had  been 
consummated. 

It  is  substantially  agreed  that  if  the  trial  court  correctly 
found  the  price  of  eggs  on  February  10th  to  be  nine  cents 
per  dozen,  and  that  appellee  was  entitled  to  two  credits  of 
$23.10  for  interest  and  $120  for  storage,  its  decision  and 
judgment  were  in  accordance  with  the  holding  of  this  court 
on  the  former  appeal. 

In  view  of  our  former  decision,  8vj?ra,  we  consider  the 


620  Appellate  Courts  of  Illinois. 

Vol.  94.]  Western  Union  Cold  Storage  Co.  v.  Winona  Produce  Co. 

only  questions  open  to  us  at  this  time,  as  being  those  gust 
mentioned,  adding  thereto  the  point  pressed  bjr  appellant 
that  the  trial  court  erred  in  excluding  evidence  of  a  custom 
in  the  trade  not  to  disclose  the  name  of  the  purchaser. 

Considering  this  last  proposition  first,  we  think  there 
was  no  error  in  regard  to  it.  We  held  in  the  former  appeal 
that  appellant's  suppression  of  the  fact  that  the  reported 
purchaser  was  an  irresponsible  person,  and  one  known  so  to 
be  to  appellee,  whose  name,  if  disclosed,  would  have  pre- 
vented the  acceptance  by  the  appellee  of  the  reported  sale 
to  him,  was  material;  and,  under  the  circumstances,  was 
information  that  appellee  was  fairly  and  fully  entitled  to. 
And  upon  authorities  there  cited,  we  held  it  was  the  duty 
of  appellant  to  have  notified  the  appellee  of  any  terms  of 
the  reported  sale  which  might  imperil  the  fulfillment  of  the 
contract  of  sale. 

The  law  recognizes  no  validity  in  any  custom  which  vio- 
lates its  own  rules,  and  it  was  not  error  to  exclude  evidence 
which,  if  admitted,  would  have  tended  to  relieve  the  appel- 
lant from  a  just  legal  obligation. 

The  trial  court,  acting  upon  what  it  believed  to  be  the 
proper  construction  of  the  opinion  of  this  court  on  the  for- 
mer appeal,  fixed  upon  February  10th  as  the  proper  and 
reasonable  date  from  which  to  measure  appellee's  damages 
— it  being  the  next  business  day  after  appellee's  letter  to 
appellant,  dated  February  7th,  was  received. 

The  finding  of  the  trial  court  in  that  respect  was  as  fol- 
lows : 

"  That  by  ordinary  course  of  mail  between  Chicago  and 
Winona,  had  the  plaintiff,  upon  the  receipt  of  defendant's 
letter  of  February  7,  1890,  replied  to  same  with  reasonable 
promptitude,  giving  the  defendant  a  new  order  for  the  sale 
of  the  eggs  in  question,  such  reply  would  have  reached 
defendant  during  business  hours  February  10,  1896  (Feb- 
ruary 9th  being  Sunday)." 

Considering  the  quantity  of  eggs  involved,  the  question 
as  of  what  date  the  appellee  was  put  upon  such  notice  as 
required  it  to  act  in  the  premises,  and  as  well,  also,  the 
market  value  of  eggs  on  that  date,  is  of  considerable  impor- 
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tance  to  the  parties.  After  January  7th — the  date  of  the 
reported  sale  at  14J  cents — the  market  declined  about  one- 
half. 

On  the  one  hand,  appellant  contends  that  if  appellee  had 
acted  promptly  after  first  being  informed  that  the  eggs 
had  not  been  removed  from  the  warehouse  and  paid  for, 
the  loss  would  have  been  inconsiderable,  and,  on  the  other 
hand,  appellee  insists  that  the  price  of  7£  cents  at  which  the 
bank  sold  the  eggs,  on  February  2 1st,  should  have  been 
adopted  by  the  court  as  the  market  value  on  February  10th, 
because  of  the  evidence  of  the  average  daily  price  shown 
from  February  3rd  to  February  22d.  The  trial  court's 
finding  was  that  the  fair  market  price  of  the  eggs  on  Feb- 
ruary 10th  was  nine  cents  per  dozen. 

In  view  of  what  we  held  on  the  former  appeal  we  think 
that  the  trial  court  fixed  upon  February  10th  as  the  proper 
date  when  appellee  was  first  bound  to  act  upon  a  resale  of 
the  eggs.  It  was  not  until  the  receipt  of  appellee's  letter 
of  February  7th  that  appellee  was  so  informed  of  the  real 
situation  of  the  reported  sale,  as  to  require  action  by  it,  and 
as  held  bv  the  trial  court,  the  10th  was  the  date  as  to  which 
its  action  should  have  become  effective. 

There  is  some  difficulty  in  determining  from  the  evidence 
what  the  exact  market  price  of  eggs  was  on  that  day,  but 
upon  a  careful  inspection  and  consideration  of  the  evidence 
in  respect  thereof,  our  opinion  is  that  the  trial  court  fairly 
and  justifiably  found  it  was  nine  cents  per  dozen  for  eggs 
of  the  class  in  con  trovers  v. 

The  items  of  interest  and  storage  were,  in  our  opinion, 
properly  credited  by  appellee.  They  covered  the  one  month, 
substantially,  between  the  date  of  the  reported  sale  to 
Foster  on  February  10th.  If  appellant  had  done  its  duty 
.  in  the  matter,  appellee  would  not  have  incurred  either  of 
such  charges.  By  the  express  terms  of  the  sale  to  Foster, 
reported  on  January  7th,  it  was  stated  that  the  storage 
charges  after  January  8th,  were  assumed  by  Foster.  If  the 
purchaser  had  taken  and  paid  for  the  eggs,  both  storage  and 
interest  would  have  ceased.    His  failure  to  do  so  should  not 
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be  visited  upon  appellee  to  the  advantage  of  appellant,  by 
whose  neglect  another  sale  was  prevented. 

Some  attempt  has  been  made  in  the  briefs  to  induce  us  to 
re-open  the  case  upon  points  decided  upon  the  former  appeal, 
but  we  must  decline  to  do  so. 

The  judgment  as  rendered  by  the  Circuit  Court  is  right, 
as  we  believe,  and  it  will  be  affirmed. 
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1.  Banks  and  Banking— Drafts  for  Collect ion— Application,  of  Pro- 
ceeds.— Appellee  held  a  draft,  payable  to  her  order,  drawn  upon  a 
St.  Louis  bank,  which  she  took  to  a  Milwaukee  bank  on  July  19,  1893. 
indorsed  it  in  blank  and  left  it  for  collection.  The  Milwaukee  bank 
indorsed  it  and  sent  it  to  the  American  Exchange  Bank  of  Chicago, 
appellant,  for  collection  and  credit,  and  appellant,  without  crediting  it 
to  the  Milwaukee  bank,  forwarded  it  by  mail  to  its  St.  Louis  correspond- 
ent and  collected  the  amount  from  the  drawee  and  credited  the  same  to 
the  account  of  the  Milwaukee  bank,  which  had  in  the  meantime  sus- 
pended payment,  leaving  its  account  with  the  appellant  overdrawn  to 
the  amount  of  $4,000.  It  teas  held  that  the  appellant  could  not  law- 
fully apply  the  proceeds  of  the  draft  to  the  overdrawn  account  of  the 
Milwaukee  bank,  but  was  liable  to  the  original  holder  of  the  draft  for 
the  amount  collected  and  interest. 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opin- 
ion filed  May  10, 1901. 

Swift,  Campbell  &  Jones,  attorneys  for  appellant. 

Lackner,  Butz  &  Miller,  attorneys  for  appellee;  Julius 
E.  Roehr,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellee  sued  to  recover  the  proceeds  of  a  draft  for 
$1,000,  which  was  sent  to  appellant  for  collection  by  the 
South  Side  Savings  Bank  of  Milwaukee.  The  latter  bank 
had  overdrawn  its  account  with  appellant  and  the  amount 
of  the  draft  when  collected  was  applied  toward  making 
good  such  overdraft. 
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The  material  facts  are  stipulated.  Appellee  had  received 
the  draft  in  payment  of  an  insurance  policy  upon  her  hus- 
band's life.  It  was  payable  to  her  order  and  drawn  upon 
the  National  Bank  of  Commerce  of  St.  Louis,  Mo.  She 
took  it  July  19,  1S93,  to  the  South  Side  Savings  Bank  of 
Milwaukee,  indorsed  it  in  blank,  and  left  it,  not  as  a  deposit, 
but  for  collection  only.  Appellee  had  no  account  with 
said  bank,  and  was  told  to  call  for  the  money  the  following 
Saturday.  Said  bank  indorsed  the  draft,  "  Pay  A.  L.  De- 
war,  Cashier,  or  order,  for  account  South  Side  Savings  Bank, 
Milwaukee,  Wisconsin;  John  B.  Koetting,  Cashier,"  and 
sent  it  the  same  day  to  appellant  with  a  letter  stating  that 
it  was  inclosed  "  for  collection  and  credit."  The  next  dav, 
July  20th,  appellant  received  the  draft  and  without  credit- 
ing it  to  the  Milwaukee  bank  forwarded  it  by  mail  "for 
collection"  to  its  St.  Louis  correspondent,  which — July 
21st — collected  the  amount  from  the  drawee,  credited 
appellant  with  the  proceeds,  and  so  advised  the  latter  by 
letter  of  that  date.  That  letter  was  received  by  appellant 
the  morning  of  July  22d,  before  opening  its  doors  for 
business,  and  the  amount  was  then  credited  to  the  account 
of  the  Milwaukee  bank,  which  had,  however,  finally  sus- 
pended the  night  before.  It  appears  the  Milwaukee  bank 
at  the  close  of  business  July  20th  had  overdrawn  its  account 
with  appellant  $3,602.39,  and  that  at  the  close  of  business 
the  next  day — July  21st — the  overdraft  had  increased  to 
§4,724.06,  more  than  a  thousand  dollars,  which  increase  was 
permitted  by  appellant  partly,  it  is  claimed,  in  reliance  upon 
the  proceeds  of  the  draft  in  controversy.  This  overdraft 
was  reduced  upon  appellant's  books  to  $3,724.06,  the  morn- 
ing of  July  22d,  by  crediting  the  Milwaukee  bank,  which 
had  then  closed  its  doors,  with  the  amount  of  the  draft  in 
controversy  as  aforesaid.  The  South  Side  Savings  Bank  of 
Milwaukee  having  failed,  as  above  stated,  to  open  its  doors 
for  business  that  morning,  was  shortly  thereafter  placed  in 
the  hands  of  a  receiver  for  the  purpose  of  winding  up  its 

affairs. 
Appellant's  counsel  asked   the  coyrt  at  the  close  of  the 
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plaintiff's  evidence,  and  again  £t  the  close  of  all  the  evidence, 
to  instruct  the  jury  to  find  the  issues  for  the  defendant,  both 
of  which  requests  were  refused.  It  is  urged  that  in  these 
refusals  the  court  erred. 

It  is  conceded  that  appellant,  so  far  as  the  evidence 
shows,  had  no  actual  notice  up  to  the  time  it  credited  the 
proceeds  of  its  collection  upon  its  own  books,  to  the 
account  of  the  Milwaukee  bank,  that  the  latter  was  not  the 
owner  of  the  draft.  But  it  is  also  undisputed  that  the  Mil- 
waukee bank  was  not  such  owner,  and  received  the  draft 
from  appellee,  not  for  deposit,  but  for  collection  only.  It 
appears  that  appellant  did  not,  immediately  upon  its  receipt, 
credit  the  draft  to  the  Milwaukee  bank,  but  merely  sent  it 
to  appellant's  St.  Louis  correspondent  for  collection.  This 
course  was  not,  for  some  reason,  pursued  with  other  remit- 
tances from  the  Milwaukee  bank  received  at  or  about  the 
same  time,  which  were  credited  at  once  and  without  waiting 
for  their  collection.  The  evidence  tends  to  show  also  that 
appellant  did  not  rely  wholly  upon  this  $1,000  draft  as  a 
reason  for  allowing  the  overdrafts  by  the  Milwaukee  bank, 
but  rather  upon  securities  with  a  face  value  of  over  fifty 
thousand  dollars  deposited  with  it  as  collateral  by  the  said 
South  Side  Savings  Bank.  Objection  was  made  to  the 
admission  of  this  evidence,  but  we  regard  it  as  competent 
and  material,  bearing  directly  upon  appellant's  claims,  that 
overdrafts  were  allowed  upon  the  faith  of  the  draft  belong- 
ing to  appellee.  It  was  properly  submitted  for  the  jury's 
consideration.  These  overdrafts,  both  before  and  after 
appellant  received  the  draft  in  question  for  collection, 
exceeded  the  amount  of  the  latter  several  times  over.  An 
overdraft  of  $10,000  was  paid  the  morning  of  July  22d.  It 
was  for  the  jury  to  determine  from  the  evidence  whether  or 
not  these  were  allowed  merely  on  the  faith  of  the  collection 
of  a  single  thousand  dollar  draft,  which  had  not  itself  been 
treated  as  subject  to  appellant's  appropriation. 

The  Milwaukee  bank  had  ceased  to  do  business  and 
closed  jts  doors,  not  to  re-open  them,  the  night  before  appel- 
lant credited  its  account  with  the  proceeds  of  this  draft. 
It  had  failed  before  the  collection  of  the  draft  was  reoorted 
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to  appellant  from  St.  Louis,  and  while  appellant  was  simply 
acting  as  an  agent  for  its  collection.  Appellant  did  not 
appear  to  consider  itself  as  entitled  nor  wish  to  become  its 
owner.  No  relation  of  debtor  and  creditor,  so  far  as  the 
draft  in  controversy  was  concerned,  had  been  established 
between  said  Milwaukee  bank,  before  its  failure,  and  appel- 
lant's. The  failure  of  the  Milwaukee  bank  at  once  termi- 
nated appellant's  agency.  There  had  been  not  even  a 
provisional  credit  of  the  draft  to  the  Milwaukee  bank,  and 
it  was  too  late  then,  at  least,  for  appellant  to  change  its 
relationship  as  agent  for  collection,  to  that  of  a  mere  debtor 
to  the  suspended  bank  for  the  money  collected,  in  order  to 
offset  the  latter  against  its  own  claims.  First  National 
Bank  v.  Bank  of  Monroe,  33  Fed.  Rep.  408  (412);  Fifth 
Nat.  Bank  v.  Armstrong,  40  Fed.  Rep.  46  (49).  See  also, 
Com.  Bank  of  Penn.  v.  Armstrong,  146  U.  S.  50  (57). 

It  is  urged  that  there  was  nothing  upon  the  face  of  the 
draft  to  put  appellant  on  inquiry  as  to  its  ownership,  and 
that  the  indorsement  in  blank  by  appellee  invested  the 
Milwaukee  bank  with  what  appeared  to  be  an  absolute 
title,  upon  which  appellant  had  a  right  to  rely.  Conceding 
this,  the  fact  remains,  as  before  stated,  that  appellant  did  not 
credit  the  draft  to  the  Milwaukee  bank  until  after  the  fail- 
ure of  the  latter;  did  not,  in  other  words,  receive  it  in  pay- 
ment of  any  obligation  of  said  Milwaukee  bank,  but  held' 
and  treated  it  as  paper  in  its  hands  merely  for  collection. 
Appellant  had  assumed  no  obligation  in  reference  to  that 
paper,  but  maintained  itself  in  the  position  of  agent.  Why 
this  was  done  does  not  appear.  Appellee  had  left  her  pol- 
icy or  benefit  certificate  with  the  draft  in  the  hands  of  the 
Milwaukee  bank,  but  it  does  not  appear  whether  it  was 
forwarded  with  the  draft  to  and  by  appellant  or  not.  At 
all  events  appellant's  course  indicates  the  existence  of  some 
reason  or  notice  which  led  it  to  treat  the  draft  as  not  the 
property  of  the  Milwaukee  bank,  until  after  the  latter's 
failure.  This  fact  distinguishes  the  case  at  bar  from  the 
facts  as  they  appeared  in  Bank  of  Metropolis  v.  New  Eng- 
land Bank,  1  How.  234,  Morris  v.  Preston,  93  111.  215,  and 
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Doppelt  v.  Nat.  Bank  of  Republic,  175  111.  432,  cited  by 
appellant's  *  attorney.  In  those  cases  there  had  been 
advances  made  expressly  upon  the  faith  of  the  paper  in 
question,  and  as  a  loss  had  to  be  sustained  by  some  one  it 
was  properly  placed  upon  the  parties  who  had  empowered 
their  respective  agents  to  commit  the  wrong.  Here,  how- 
ever, appellant  had  not,  so  far  as  appears,  lost  anything  on 
the  faith  of  the  draft  in  controversy.  The  proceeds  of  the 
draft  had  been  neither  actually  nor  constructively  applied 
to  pay  any  indebtedness  to  appellant  before  the  failure  of 
the  Milwaukee  bank.  As  is  said  in  Russell  v.  Hadduck,  3 
Gilman,  233  (239),  the  true  principle  upon  which  bankers' 
liens  must  be  sustained  is,  "  there  must  be  a  credit  given 
upon  the  credit  of  the  securities  either  in  possession  or  in 
expectancy."  In  the  present  case  this  had  not  been  done 
before  the  failure,  and  as  before  said,  it  was  too  late  to  give 
such  credit  afterward.  This  is  true  even  though  appellant 
may  have  had  no  notice  of  the  failure  at  the  time.  The 
credit  then  given  was  merely  nominal,  a  matter  of  book- 
keeping, which  did  not  change  the  facts  nor  the  rights  of 
the  parties  as  they  stood  at  the  time  of  the  failure.  Law- 
rence v.  Stonington  Bank,  6  Conn.  521  (529);  Bank  of 
Metropolis  v.  New  England  Bank,  6  Howard,  213(16  Curtis, 
660);  Lindauer  v.  Fourth  Nat.  Bank,  55  Barbour,  75  (84). 
The  evidence,  we  think,  fully  warranted  the  jury  in  finding 
that  appellant  received  the  draft  for  collection  only,  and 
that  it  made  no  new  advances  on  the  faith  thereof.  It  was 
not  error  to  deny  appellant's  motion  to  direct  a  verdict  in 
its  favor. 

In  view  of  what  has  been  said  we  do  not  deem  it  neces- 
sary to  consider  at  length  the  instructions  to  the  giving  or 
refusal  of  which  objection  is  made.  We  find  no  harmful 
error  in  the  course  pursued  by  the  trial  court  in  that  regard. 

We  are  of  opinion  that  the  allowance  of  interest  in  this 
case  is  proper.  Appellant  having  appropriated  the  proceeds 
of  the  draft  to  its  own  use  without  warrant,  is,  we  think, 
under  the  facts  in  evidence,  chargeable  with  unreasonable 
and  vexatious  delay  in  payment.  The  judgment  of  the 
Circuit  Court  must  be  affirmed. 
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1.  Practice — Suits  Against  Joint  Obligors.— Where  two  obligors  on    a!97s  878 

a  bond  are  sued  and  one  only  of  them  is  served  with  process,  the  proper 
practice  is  to  take  judgment  against  the  one  served,  only. 

2.  Same — What  is  Not  a  Prosecution  of  an  Appeal  with  Effect  and 
What  is  an  Affirmance  of  a  Judgment  on  Appeal. — H.  recovered  a 
judgment  of  restitution  against  R.  before  a  justice  of  the  peace  for  cer- 
tain premises  described  as  "  the  entire  building  known  as  No.  57  Grand 
avenue  in  the  city  of  Chicago;"  R.  took  an  appeal  to  the  Circuit  Court 
and  executed  an  appeal  bond  conditioned  to  prosecute  his  appeal  with 
effect,  and  pay  all  rent  then  due  and  that  might  become  due,  before  the 
final  termination  of  the  suit,  and  all  damages  and  loss  which  H.  might 
sustain  by  reason  of  the  withholding  of  the  premises  in  controversy,  and 
by  reason  of  any  injury  done  thereto,  during  such  withholding,  together 
with  all  costs,  until  the  restitution  of  the  possession,  etc.,  in  case  the 
judgment  is  affirmed,  etc.  On  trial  in  the  Circuit  Court,  the  judgment 
was  in  favor  of  H.  for  "  the  first  floor  and  one-half  of  the  basement,  con- 
taining an  ice  box,  of  the  building,  No.  57  Grand  avenue;"  held,  that  the 
appeal  was  not  prosecuted  with  effect,  and  that  the  judgment  appealed 
from  was  affirmed. 

3.  Same —  Under  the  Forcible  Detainer  Act — Judgment  for  a  Part  of  the 
Premises  Claimed.— Under  section  14  of  the  forcible  detainer  act,  where 
it  appears  that  the  plaintiff  is  entitled  to  a  part  only  of  the  premises 
claimed,  judgment  and  execution  must  be  for  such  part  only. 

4.  Same— Names  of  Actions  in  Courts  Where  no  Written  Pleadings 
are  Required. — When  an  action  is  instituted  in  a  court  where  written 
pleadings  are  not  required,  the  party  suing  need  not  name  his  action,  or 
if  he  misnames  it,  it  will  not  affect  his  rights,  if,  upon  hearing  the  evi- 
dence, he  appears  to  be  entitled  to  recover,  and  the  court  has  jurisdic- 
tion of  the  defendant  and  of  the  subject-matter  of  the  litigation. 

5.  Bonds—  Construct  ion  of  Statutory  Obligations. — When  a  bond  is 
executed  in  the  form  prescribed  by  a  statute,  the  statute  in  legal  effect 
enters  into  it  and  forms  a  part  of  the  obligation. 

6.  Damages— Measure  of— Appeals  in  Cases  of  Forcible  Detainer. — 
Where  an  appeal  is  taken  from  a  judgment  of  restitution  in  a  case  of  for- 
cible detainer  rendered  by  a  justice  of  the  peace,  and  the  judgment  is 
affirmed,  the  value  of  the  use  and  occupation,  or  the  reasonable  rental 
value  of  the  premises  during  the  time  that  the  landlord  is  wrongfully 
kept  out  of  possession,  is  the  correct  measure  of  his  damages  and  is  prop- 
erly recoverable  under  the  condition  of  an  appeal  bond  providing  for  the 
payment  of  damages  and  loss  sustained  by  reason  of  the  withholding 
the  possession  of  the  premises. 

7.  Evidence— Identification  of  Judgments  in  Appealed  Cases  of 
Forcible  Detainer. — A  certified  copy  of  a  judgment  of  the  Circuit  Court, 
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on  the  appeal  of  a  case  of  forcible  detainer,  is  admissible  in  evidence 
without  the  other  proceedings  in  the  case  for  the  purpose  of  making  a 
prima  facie  case  of  the  identity  of  the  judgment  affirmed  with  that 
recited  in  the  appeal  bond. 

Forcible  Detainer. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Charles  6.  Neely,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  May 
10,  1901. 

Sherman  &  Burtt,  attorneys  for  appellant. 
C.  C.  Bowersock,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  recovered  in  favor  of 
the  appellee  in  a  suit  brought  by  him  against  one  Zaccone,  as 
principal,  and  the  appellant,  Rehm,  as  surety,  on  an  appeal 
bond. 

The  bond  was  given  on  an  appeal  to  the  Circuit  Court 
from  a  judgment  of  restitution  by  a  justice  of  the  peace  in 
a  forcible  detainer  suit  brought  by  appellee  against  Zaccone, 
the  principal. 

The  suit  on  the  bond  was  also  begun  before  a  justice  of 
the  peace,  and  was  brought  against  both  Zaccone  and  the 
appellant,  Rehm.  The  latter  only  was  served,  the  summons 
being  returned  "not  found"  as  to  Zaccone,  and  judgment 
was  rendered  by  the  justice  against  Rehm  alone.  Rehm 
appealed  to  the  Circuit  Court,  where,  again,  judgment 
against  him  was  recovered,  and  this  appeal,  now  before  us, 
has  followed. 

Both  obligors  on  the  bond  were  sued.  Zaccone  was 
not  served  and  did  not  appear.  Rehm  was  served  and  did 
did  appear.  It  was  proper  practice  to  take  judgment 
against  him,  only.  Coursen  v.  Browning,  86  111.  57;  Rev. 
Stat.  Ch.  76  (entitled  "Joint  Rights  and  Obligations"),  Sec.  3. 

It  is  objected,  also,  that  because  Zaccone  was  alone  made 
a  party  defendant  in  the  forcible  detainer  suit,  without  join- 
ing in  that  suit  one  Spano,  who  was  the  original  lessee  of 
the  premises  and  under  whom  Zaccone  entered,  jurisdiction 
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was  not  obtained  to  enter  the  judgment  of  restitution 
against  Zaccone  only,  and  therefore  there  was  not  juris- 
diction of  the  necessary  parties  in  this  suit  on  the  bond. 

Appellee,  who  was  the  original  lessor  to  Spano,  had 
accepted  from  Spano  a  surrender  of  the  lease  before  the 
forcible  detainer  suit  was  begun.  Irrespective  of  whether 
such  a  surrender  deprived  Zaccone  of  any  rights  as  between 
himself  and  the  appellee,  or  not,  appfellee  found  him  in 
adverse  possession  of  the  premises,  and  to  determine  those 
rights,  whatever  they  may  have  been,  appellee  had  the 
right  to  bring  the  forcible  detainer  proceedings  against 
him.  Spano  having  surrendered  the  lease  and  no  longer 
holding  the  premises  against  appellee,  it  was  not  necessary 
to  join  him  in  the  idle  ceremony  of  making  him  a  party 
defendant  to  the  forcible  detainer  proceedings.  Zaccone, 
alone,  was  holding  out  against  appellee,  and  was  the  only 
person  that  needed  to  be  made  a  party,  or  against  whom  a 
judgment  of  restitution  was  necessary,  in  order  to  repossess 
appellee  of  the  premises.  Doubtless  it  would  have  been 
otherwise  if  Spano,  the  lessee,  were  still  holding  under  his 
lease.  Espen  v.  Hinchliffe,  131  111.  468.  Careful  considera- 
tion of  the  last  cited  case  does  not,  in  our  opinion,  justify  the 
contention  Of  appellant,  that  it  requires  the  bringing  of  the 
action  against  the  lessee  jointly  with  those  holding  under 
him,  where  the  lessee  is  by  his  own  voluntary  act  out  of 
possession  and  without  claim  of  right  to  possession.  The 
question  of  the  right  to  possession  is  then  wholly  between 
the  owner,  entitled  to  the  reversion,  and  those  in  posses- 
sion.    Forcible  Detainer  Act,  Sec.  15. 

But  it  is  insisted  that,  independent  of  all  else,  the  appeal 
in  which  the  bond  was  given  was  prosecuted  with  effect, 
and  therefore  no  recovery  could  be  had  under  the  bond. 
The  condition  of  the  bond  is  as  follows : 

"The  condition  of  the  above  obligation  is  such,  that 
whereas,  the  said  Enoch  Halverson  did,  on  the  11th  day  of 
January,  1898,  before  Jarvis  Blume,  a  justice  of  the  peace 
for  the  county  of  Cook,  recover  a  judgment  against  G. 
Zaccone,  for  the  restitution  of  certain  premises  described 
in  the  plaint,  to  wit :    The  entire  building  known  as  No. 
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57  Grand  avenue  in  the  city  of  Chicago,  county  of  Cook  and 
State  of  Illinois,  and  costs  of  suit,  from  which  said  judg- 
ment the  said  G.  Zaccone  has  taken  an  appeal  to  the  Cir- 
cuit Court  of  Cook  Countv  and  State  of  Illinois.  Now,  if 
the  said  G.  Zaccone  shall  prosecute  his  appeal  with  effect 
and  pay  all  rent  now  due,  and  that  may  become  due,  before 
the  final  termination  of  this  suit,  and  all  damages  and  loss 
which  the  said  plaintiff  mav  sustain  bv  reason  of  the  with- 
holding  of  the  premises  in  controversy,  and  by  reason  of 
any  injury  done  thereto,  during  such  withholding,  together 
with  all  costs,  until  the  restitution  of  the  possession  thereof 
to  thfe  plaintiff  in  case  the  judgment  ffom  which  this  appeal 
is  taken  is  affirmed  or  appeal  dismissed,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect." 

The  judgment  for  restitution  given  by  the  justice  of  the 
peace,  in  the  forcible  detainer  suit  in  which  the  bond  was 
given,  was  for  "  the  entire  building  known  as  No.  57  Grand 
avenue,"  as  recited  in  the  bond.  The  judgment  of  the  Cir- 
cuit Court  on  the  appeal,  was  for  "  the  first  floor  and  one- 
half  of  the  basement,  containing  one  ice-box,  of  the  building 
No.  57  Grand  avenue."  Was  the  appeal  prosecuted  with 
effect?  We  think  it  was  not.  And  was  the  judgment 
affirmed  ?    We  think  it  was. 

Section  14  of  the  forcible  detainer  act  provides  that  if  it 
shall  appear  that  the  plaintiff  is  entitled  to  the  possession 
of  only  a  part  of  the  premises  claimed,  the  judgment  and 
execution  shall  be  for  that  part  only,  etc. 

It  was  doubtless  under  that  section  that  the  Circuit  Court 
acted  in  giving  judgment  for  a  part  only  of  the  premises 
claimed  in  the  complaint  filed  with  the  justice  of  the  peace. 
And  we  can  not  doubt  its  right  to  do  so.  Now,  that  stat- 
ute being  in  force  at  the  time  the  appeal  bond  was  given, 
was  it  not  given  in  contemplation  of  the  statute  ?  In  other 
words,  did  not  the  statute,  in  legal  effect,  enter  into  and 
form  a  part  of  the  bond  ? 

If  it  did,  then  it  is  plain  the  appeal  was  not  prosecuted 
with  effect,  for  the  judgment  that  was  rendered  by  the  Cir- 
cuit Court  was  such  a  one  as  the  bond  itself  was  condi- 
tioned against. 
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"  It  is  manifest  thjit  a  statutory  bond,  where  the  form  is 
prescribed,  and  it  is  observed,  will  be  construed  to  have  the 
effect  given  by  the  statute,  as  it  enters  into  and  forms  a 
part  of  the  instrument."     Hibbard  v.  McKinley,  28  111.  240. 

The  case  of  Harding  v.  Kuessner,  172  111.  125,  is  one 
where  the  condition  of  the  appeal  bond  was  that  appellant 
would  "  prosecute  its  appeal  with  effect,"  and  pay  the  judg- 
ment appealed  from  in  case  of  an  affirmance;  and  the 
argument  of  counsel  was  that  the  judgment  was  not  affirmed 
because  the  Appellate  Court  affirmed  the  judgment  for  a 
less  sum  than  the  judgment  of  the  court  below — a  remittitur 
having  been  required  as  a  condition  of  affirmance.  The 
Supreme  Court,  speaking  by  the  present  Chief  Justice^ 
Boggs,  after  alluding  to  the  practice  and  effect  of  remit- 
titurs entered  in  appeal  cases,  said  : 

"  It  is  to  be  presumed  the  appellants  entered  into  the  bond 
sued  on  in  the  case  at  bar  in  view  of  the  power  so  possessed 
by  the  Appellate  Court,  and  therefore  the  true  construction 
of  the  condition  of  the  bond  is,  the  obligors  obligated  them- 
selves to  pay  any  amount  for  which  a  judgment  of  affirm- 
ance should  be  entered  in  the  Appellate  Court." 

See  also,  the  reasoning  of  this  court  upon  the  same  sub- 
ject, in  Best  Brewing  Co.  v.  Klassen,  85  111.  App.  464;  and 
Ives  v.  Hulce,17  111.  App.  35;  Foster  v.  Epps,  27  111.  App.  235. 

Appellant  seeks  to  make  a  distinction  in  principle  between 
the  case  of  an  affirmance  of  a  mere  money  judgment,  and 
the  affirmance  of  a  judgment  for  restitution,  so  far  as  the 
liabilities  of  the  obligors  are  concerned.  But  we  can  see 
none.  We  agree  with  him  that  there  must  be  an  affirmance 
of  the  judgment  or  a  dismissal  of  the  appeal,  to  sustain  a 
suit  on  the  bond.  Daggitt  v.  Mensch,  141  111.  395;  Hawes 
v.  Sternheim,  57  111.  App.  126. 

In  view  of  what  we  have  already  said  we  hold  there  was 
an  affirmance  by  the  Circuit  Court  of  the  restitution  judg- 
ment, and  that  the  appeal,  therefore,  was  not  prosecuted 
with  effect. 

A  further  contention  by  appellant  is,  the  terms  of  the 
bond  do  not  lay  a  basis  for  the  measure  of  damages  pur- 
sued in  the  suit  on  the  bond.     The  conditions  of  the  bond 
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may  be  seen  by  reading  it,  as  quoted  above.  It  was  clearly 
shown  that  Zaccone  occupied  the  premises  recovered,  for 
the  space  of  seven  months,  and  that  appellee  received 
nothing  from  him  or  anybody  else  for  such  period  of  occu- 
pation. It  was  shown  that  the  fair  rental  value  of  the 
premises  during  that  time  was  $30  per  month.  What  could 
more  clearly  represent  the  damages  that  appellee  suffered  ? 
They  amounted  to  nothing  more  than  compensation  to  him 
for  the  wrongful  withholding  by  Zaccone.  In  such  a  case, 
the  value  of  the  use  and  occupation,  or  the  reasonable 
rental  value  of  the  premises,  during  the  time  that  appellee 
was  wrongfully  kept  out  of  possession,  is  the  correct  meas- 
ure of  his  damages.     Shunick  v.  Thompson,  25  111.  App.  619. 

This  was  properly  recoverable  under  the  third  condition 
of  the  bond,  providing  against  damages  and  loss  that  might 
be  sustained  by  reason  of  the  withholding  of  possession. 

The  judgment  of  the  Circuit  Court  on  the  appeal  of  the 
forcible  detainer  suit  was  properly  proved  by  a  certified 
copy,  and  it  was  properly  admitted  in  evidence,  without  the 
other  proceedings  in  that  case,  for  the  purpose  of  making 
a.  prima  facie  case  of  the  identity  of  the  judgment  affirmed 
with  that  recited  in  the  bond.     McDonald  v.  Allen,  30  111. 

App.  166. 

It  is  objected  that  this  suit  on  the  bond  was  docketed 
with  the  justice  as  a  suit  in  assumpsit,  whereas  it  should 
have  been  in  debt.  A  suit  begun  before  a  justice  of  the 
peace  is  in  name  whatever  the  evidence  shows  it  to  be,  irre- 
spective of  what  the  justice  calls  it.  Independent  Order, 
etc.,  v.  Stahl,  64  111.  App.  314;  Pollock  v.  McClurken,  42 
111.  370;  Chicago  and  R.  I.  R.  R.  Co.  v.  Reid,  24  111.  144; 
Chicago  and  R.  I.  R.  R.  Co.  v.  Whipple,  22  111.  105.  In  the 
Pollock  v.  McClurken  case,  #upra,  it  is  said : 

"This  action  was  instituted  in  a  court  where  written 
pleadings  are  not  required,  and  it  is  the  well  settled  prac- 
tice, that  in  such  courts  the  party  suing  need  not  even  name 
his  action,  or  if  misnamed,  that  will  not  affect  his  rights,  if, 
upon  hearing  the  evidence,  he  appears  to  be  entitled  to 
recover,  and  the  court  has  jurisdiction  of  the  defendant  and 
of  the  subject-matter  of  the  litigation." 
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It  is  further  objected  by  appellant  that  it  was  error  to 
proceed  with  the  trial  after  the  noon  recess,  with  only 
eleven  jurors  present.  This  is  trifling  with  the  court,  when, 
as  in  this  case,  appellant,  by  his  counsel,  expressly  elected  in 
open  court  to  proceed  with  the  eleven  jurors.  A  score  or 
more  other  objections  are  made  with  more  or  less  argu- 
ment in  support,  but  having  considered  all  the  important 
questions  in  the  case,  involving  to  a  considerable  degree 
numerous  of  the  lesser  points  made,  we  will  remain  content 
and  not  answer  in  detail  the  other  objections  to  the  judgment. 

Having  considered  all  the  questions,  and  discussed  such 
of  them  as  are  of  sufficient  dignity  to  command  discussion, 
the  judgment  of  the  Circuit  Court  should  be  affirmed. 
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George  H.  Johnson  v.  Lillie  E.  Eckberg. 

1.  Personal  Injuries— By  Vicious  Animals— Knowledge  of  the 
Owner.— In  an  action  for  injuries  sustained  from  the  bite  of  a  vicious 
dog,  it  is  competent  for  the  plaintiff  to  show  by  a  former  owner,  that 
the  dog  was  addicted  to  vicious  acts,  although  such  vicious  acts  did  not 
come  to  the  defendant's  knowledge,  there  being  other  evidence  that  he 
knew  the  dog  was  vicious. 

2.  Same— Evidence  of  the  Dog's  Vicious  Propensities. — In  an  action 
to  recover  damages  for  injuries  inflicted  by  a  vicious  dog,  it  is  sufficient 
to  show  that  the  owner  of  the  dog  had  knowledge  that  it  had  previously 
shown  a  disposition  to  bite  or  attack  others. 

3.  Notice—  What  is  Sufficient  to  put  the  Owner  of  a  Dog  upon,  as 
to  it 8  Vicious  Propensities. — The  fact  that  a  dog  to  the  knowledge  of  its 
owner  has  made  vicious  attacks  upon  persons,  although  without  actu- 
ally biting- them,  is  sufficient  to  put  him  upon  notice  of  its  vicious  pro- 
pensities, i 

4.  Remittitur—  Where  Not  to  be  Taken  as  an  Admission  that  the 
Verdict  is  Excessive.— Where  a  remittitur  is  required  by  the  trial  court 
upon  the  condition  that  otherwise  a  new  trial  would  be  awarded,  the 
entering  of  it  can  not  be  considered  as  having  been  voluntarily  made. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Henry  County;  the  Hon.  Hiram  Biqelow,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  April  11,  1901. 

N.  F.  Anderson,  attorney  for  appellant. 

Fred   H.  Hand  and  Graves  &    Brown,  attorneys   for 

appellee. 

(634) 
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Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

Appellee,  an  infant,  by  her  father  as  next  friend,  brought 
this  action  against  appellant,  to  recover  damages  for  injury 
sustained  by  her  in  consequence  of  being  bitten  by  a  dog 
owned  by  appellant.  The  declaration  charged  in  the  first 
count  that  the  defendant  owned,  harbored  and  kept  a  dog 
having  a  vicious  and  ferocious  disposition,  accustomed  to 
bite  mankind  as  the  defendant  then  knew,  which  dog 
attacked  the  plaintiff  while  she  was  in  the  exercise  of  ordi- 
nary care  for  her  own  safety  and  inflicted  the  injuries 
complained  of,  whereby  she  was  permanently  scarred  and 
disfigured  and  her  nerves  permanently  weakened.  The 
second,  third  and  fourth  counts  were  similar  in  substance 
except  that  the  second  count  alleges  that  the  defendant  was 
the  keeper  of  the  dog,  the  third  that  the  defendant  har- 
bored the  dog,  and  the  fourth  that  the  defendant  was  the 
owner  of  the  dog.  To  this  declaration  the  defendant 
pleaded  not  guilty.  On  the  first  trial  of  the  cause  the 
plaintiff  recovered  a  verdict  for  $2,000,  which  was  set  aside 
and  a  new  trial  granted.  On  the  second  trial,  the  plaintiff 
had  a  verdict  for  $2,250,  from  which  the  court  required  her 
to  remit  $750,  which  was  done,  whereupon  a  motion  for 
new  trial  was  overruled  and  judgment  rendered  in  favor  of 
appellee  for  $1,500,  to  reverse  which  this  appeal  is  prose- 
cuted. 

It  appears  from  the  evidence  that  on  October  4, 1898, 
appellee,  then  about  six  years  old,  went  to  school  something 
like  one  mile  distant  from  her  home.  Being  the  first 
scholar  to  arrive  she  sat  down  upon  the  school  house  steps: 
While  thus  sitting  there,  the  dog  in  question,  which  had 
followed  two  sons  of  appellant  to  the  school  bouse,  ran  up 
to  appellee,  knocked  her  over  and  bit  her  very  severely  on 
the  upper  lip  and  in  the  roof  of  her  mouth.  There  can  be 
no  question  the  child  was  very  badly  injured  and  fright- 
ened; that  she  has  not  wholly  recovered  from  nervousness 
caused  thereby;  that  the  laceration  of  her  lip  was  ex- 
tremely severe  and  of  such  a  character  as  to  permanently 
disfigure  her.     It  is  a  disputed  question  whether  or  not  the 
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appellant  knew,  or  had  notice,  of  the  alleged  vicious  pro- 
pensity or  disposition  of  the  dog.  That  point  has  been 
passed  upon  by  two  juries,  and  each  having  returned  a  ver- 
dict in  favor  of  appellee  upon  the  issues  submitted  to  them, 
they  must  have  determined  the  question  of  knowledge  or 
notice  against  appellant  because  it  was  a  necessary  and 
essential  part  of  their  verdict.  Upon  a  careful  consideration 
of  the  evidence,  we  can  not  say  that  it  was  insufficient  to 
warrant  the  finding  of  the  jury  in  that  regard. 

It  is  complained  by  appellant  that  the  court  improperly 
admitted  evidence,  against  his  objection,  of  prior  attacks  of 
the  dog  upon  other  persons,  without  showing  that  appel- 
lant had  notice  or  was  informed  of  these  particular  attacks. 
To  sustain  the  allegations  of  the  declaration,  it  was  neces- 
sary for  the  plaintiff  to  prove  the  vicious  nature  of  the  dog, 
and  we  think  the  evidence  complained  of  competent  for 
that  purpose.  If  the  appellant's  knowledge  of  the  vicious 
character  of  the  dog  were  otherwise  proven,  we  think  it 
could  make  no  difference  that  proof  was  admitted  of  other 
attacks  concerning  which  h.e  had  no  knowledge.  This 
question  was  before  the  Supreme  Court  of  Vermont  in 
Plummer  v.  Ricker,  71  Vt.  114;    and  the  court  there  said  : 

"  It  was  incumbent  upon  the  plaintiff  to  show  that  the 
dog  was  vicious,  and  for  this  purpose  the  testimony  of 
Homer  Varnum,  a  former  owner  of  the  dog,  was  property 
received,  notwithstanding  the  vicious  acts  testified  to  did 
not  come  to  the  defendant's  knowledge.  It  was  sufficient 
to  show  by  other  evidence  that  the  defendant  knew  that 
the  dog  was  vicious." 

Appellant  offered  to  prove  upon  the  trial  by  a  number 
of  witnesses  the  peaceable  character  of  the  dog,  but  this 
proof  the  court  refused  to  admit.  In  this  we  think  there 
was  no  error.  If  admitted,  such  proof  would  not  tend  to 
rebut  or  answer  plaintiff's  evidence  as  to  the  vicious  char- 
acter of  the  dog  as  shown  by  specific  acts.  This  point  is 
expressly  ruled  upon  in  Buckley  v.  Leonard,  4  Denio,  500. 
Indeed,  appellant,  in  his  brief,  practically  admits  that  this 
evidence  was  not  competent,  but  claims  it  was  no  more 
incompetent  than  certain  other  admitted  testimony.     We 
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think  there  was  no  serious  error  in  the  action  of  the  court 
upon  the  introduction  of  expert  testimony.  Upon  an 
examination  of  all  the  instructions  given,  modified  and 
refused,  we  find  no  reversible  error  in  the  action  of  the  court 
thereon.  In  modifying  the  defendant's  fourteenth  instruc- 
tion, the  court  used  the  words,  u  the  vicious  propensities  of 
the  dog,"  in  such  a  manner  as  might  be  thought  to  assume 
that  in  the  opinion  of  the  court  such  vicious  propensities 
were  proven.  But  in  other  instructions,  the  court  had  so 
plainly  and  fully  informed  the  jury  that  it  was  incumbent 
on  the  plaintiff  to  prove  those  vicious  propensities  that 
we  think  the  jury  could  not  have  been  misled.  The  defend- 
ant's fifteenth  instruction  was  too  broad,  and  was  properly 
refused.  It  is  not  the  law  that  the  defendant  must  have 
been  notified  of  an  unjustifiable  biting  of  some  person 
before  defendant  could  have  notice  he  had  a  propensity  to 
bite  mankind.  If  the  dog,  to  the  knowledge  of  appellant, 
had  made  vicious  attacks  upon  persons  without  actually 
biting  them,  that  would  have  been  sufficient  to  put  him 
upon  notice  of  a  vicious  propensity  of  the  dog.  The 
defendant's  sixteenth  instruction  refused,  is  open  to  a  similar 
objection,  and  clearly  invaded  the  province  of  the  jury.  The 
seventeenth  was  objectionable  for  the  same  reasons  and 
substantially  amounts  to  an  argument  to  the  jury  upon  a 
particular  piece  of  testimony,  which  was  clearly  improper. 

It  is  insisted  that  the  damages  awarded  are  excessive  and 
that  the  fact  appellee  remitted  $750  from  the  verdict,  is  an 
admission  of  that  fact  on  her  part.  We  do  not.  concur  in 
this  view.  The  remittitur  was  not  voluntary  on  the  part 
of  appellee,  but  appears  to  have  been  required  by  the  dourt 
upon  the  condition  that  otherwise  a  new  trial  would  be 
awarded.    This  is  not  uncommon  practice  in  this  State. 

Under  these  circumstances  appellant  might  well  have 
thought  best  to  take  a  judgment  for  $1,5(K),  rather  than 
incur  the  expense  and  trouble  of  a  new  trial.  The  ques- 
tion of  damages  in  cases  of  this  character  is  one  peculiarly 
for  the  jury,  and  unless  it  can  be  seen  that  their  finding  on 
that  point  is  the  result  of  passion  or  prejudice,  or  is  so 
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clearly  excessive  as  to  be  unreasonable,  the  verdict  will 
rarety  be  disturbed  upon  that  ground,  although  the  review- 
ing court  might  have  been  better  satisfied  had  the  damage 
been  assessed  at  a  smaller  sum.  '  Seeing  no  sufficient  reason 
for  reversing  the  judgment,  it  will  be  affirmed. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  John  U.  Oswald. 

1.    Verdicts— Mu*t  be  Sustained  by  the  Evidence.— hi  this  case  the 

■ 

judgment  is  reversed  because  the  evidence  does  not  sustain  the  verdict. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Rock  Island  County:  the  Hon.  William  H.  Gest,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Reversed, 
with  a  finding  of  facts.  Opinion  filed  February  13,  1901.  Rehearing 
denied  April  10,  1901. 

Jackson  &  Hurst  and  W.  T.  Rankin,  attorneys  for  appel- 
lant; Robert  Mather,  of  counsel. 

Searle  &  Marshall  and  J.  T.  Kenworthy,  attorneys 
for  appellee. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  injuries  which  he  claims  to 
have  sustained  by  being  thrown  from  his  dray  through  a 
collision  with  a  moving  freight  car,  in  the  yards  of  appel- 
lant at  Rock  Island. 

The  declaration  contained  five  counts  charging  appellant 
with  negligence  in  causing  the  accident  and  each  stating 
that  appellee  was  at  the  time  of  the  occurrence  in  the  ex- 
ercise of  due  care  for  his  own  safety.  The  general  issue 
was  filed  and  there  was  a  verdict  and  judgment  for  appel- 
lee for  $2,200. 

At  the  time  of  the  accident,  which  occurred  September  14, 
1897,  appellant  was  sixty-seven  years  of  age  and  had  been  a 
drayman  in  Rock   Island  for  over  thirty  years.    On  that 
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day  he  was  driving  a  single  horse  attached  to  a  dray.  The 
dray  consisted  of  a  heavy  platform  on  two  wheels  with  two 
skids,  or  pieces  of  timber,  extending  back  from  the  middle 
of  the  rear  part,  which  were  used  in  loading  and  unloading. 
Appellee  was  on  the  way  to  the  freight  house  to  inquire  for 
freight  for  his  customers.  On  the  south  side  of  the  freight 
house  there  were  doors  used  in  loading  freight  upon  wagons 
and  thirty  feet  south  of  the  house  there  was  a  side  track. 
At  the  time  appellee  drove  in  the  yard,  there  were  several 
teams  loading  freight  on  the  sbuth  side  of  the  freight  house 
and  as  he  went  past  the  west  end  of  the  house  he  saw  a 
freight  car  coming  down  the  track  from  the  east  some  two 
hundred  feet  awav.  He  drove  on  between  the  teams  and 
the  track,  when  another  team  was  driven  across  the  tracks 
from  the  south,  causing  him  to  stop.  lie  was  then  about 
four  feet  from  the  track  and  thought  he  was  safe;  but  just  as 
the  car  got  even  with  him  his  horse  shied  and  threw  the 
projecting  skids  of  the  dray  against  the  car.  The  car,  which 
was  going  from  two  to  three  miles  an  hour,  was  not  at- 
tached to  an  engine,  but  there  was  a  brakeman  upon  it,  upon 
the  lookout,  who  stopped  in  the  space  of  four  feet  from  the 
point  where  the  dray  struck  it.  The  speed  of  the  car  was 
so  slow  that  no  harm  was  done  to  the  horse  or  to  the  dray, 
but  appellee  was  thrown  off  the  dray  by  the  shock  and  in- 
jured. Appellant  urges  several  reasons  for  reversal,  but 
waiving  all  other  questions,  we  are  of  opinion  the  case  must 
be  reversed  because  the  evidence  does  not  sustain  the 
verdict. 

Passing  by  the  question  as  to  whether  appellee  was  in 
the  exercise  of  ordinary  care  in  driving  a  horse,  shown  by 
the  evidence  to  have  been  somewhat  restive,  in  the  confined 
place  where  a  car  was  liable  to  come  at  any  time,  and  with 
which  he  was  entirely  familiar  from  thirty  years  expe- 
rience, we  base  the  reversal  on  the  ground  that  appellant 
was  not  shown  by  the  evidence  to  have  been  guilty  of  any 
negligence  causing  or  contributing  to  the  injury.  The 
grounds  were  those  of  appellant,  which  it  used  constantly 
in  switching  cars.    Appellant  had  the  right  to  switch  cars 
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on  the  track  in  question,  provided  it  did  the  same  with 
ordinary  care  for  the  safety  of  those  who  were  in  the  yards 
transacting  business.  There  was  a  brakeman  on  the  car 
and  it  was  moving  at  a  slow  rate  of  speed.  The  brakeman, 
who  saw  the  horse  and  dray  standing  at  a  safe  distance 
from  the  switch,  could  not  have  anticipated  that  the  horse 
would  shy  just  at  the  moment  the  car  came  opposite.  It 
was  simply  an  accident  for  which  the  evidence  does  not 
show  appellant  to-have  been  to  blame.  As  in  our  opinion 
appellee  has  wholly  failed  to  make  out  a  case  entitling  him 
to  a  recovery,  the  judgment  must  be  reversed.  Judgment 
reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find  that  appellant  was  not  guilty  of  any  negligence 

causing  or  contributing  to  the  injury  of  appellee,  for  which 

he  brought  suit. 


Western  Tube  Co.  r.  Joseph  Polobinskl. 


a  master  fellow-servants  within  the  meaning  of  the  law,  it  is 
essential  that  they  should  be,  at  the  time  in  question,  actually  co-operat- 
ing with  each  other  in  the  particular  business  in  hand  in  the  same  line 
of  employment,  or  that  their  duties  should  be  such  as  to  bring  them 
into  habitual  association,  so  that  they  may  exercise  a  mutual  influence 
upon  each  other  promotive  of  proper  caution. 

2.  Master  and  Servant— Duty  of  the  Matter  to  Furnish  a  Safe 
Place  for  hie  Servant  to  Work. — It  is  the  duty  of  a  master  hi  use  reason- 
able diligence  in  seeing  that  the  place  where  the  work  of  his  servant  is 

i_  u.  j i=  8afe  for  thtH  purpose,  and  this  duty  extends  not  only  to 

are  known  to  him  but  to  such  as  ought  to  be  known  by 
f  due  diligence. 

Where  the  Matter  it  Chargeable  with  Notice  of  Dangers.— 
;  cinders  frequently  explode  when  unloaded  upon  wet  fur- 
ies the  fact  that  such  cinders  are  liable  to  explode  when  so 
tends  to  charge  an  employer  of  workmen  with  notice  of 

iE— Harmless  Error  in  Sustaining  Objection*  to  Evidence. 
rial  court  erroneously  sustained  an  objection  to  a  question 
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of  counsel,  if  the  answer  sought  fgr  is  subsequently  obtained  and  the 
erroneous  ruling  does  not  deprive  the  party  of  the  benefit  of  the  evi- 
dence, the  error  is  harmless. 

5.  Same — Reading  from  Transcripts  of  Evidence  on  Former  Trials. 
— It  is  not  proper  for  counsel,  in  argument,  to  read  to  the  jury  from  the 
transcript  of  the  testimony  given  on  a  former  trial,  but  such  counsel 
may  be  permitted  to  read  a  transcript  of  what  witnesses  at  the  trial 
testified  was  sworn  to  on  a  former  trial. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Henry  County;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed 
April  11, 1901. 

Chas.  K.  Ladd  and  N.  F.  Anderson,  attorneys  for  appel- 
lant. 

John  V.  Streed,  Wilson  &  Moore  and  Seward  S.  Shirer, 
attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  February  19,  1898,  Joseph  Polobinski  was  engaged 
in  loading  cold  "cinder  taps"  into  a  box  railroad  car, 
which  stood  on  a  railroad  track  in  the  yards  of  the  West- 
ern Tube  Company,  a  manufacturing  concern,  having  a 
rolling  mill,  furnaces,  etc.  Polobinski  was  in  the  employ 
of  the  tube  company  as  a  common  laborer.  A  hot  cinder 
was  wheeled  into  the  yard  where  the  car  was,  and*  dumped 
upon  wet  ground,  snow  and  water,  near  Polobinski  and  it 
soon  thereafter  exploded.  Polobinski's  clothing  was  set 
on  fire.  He  was  severely  burned  and  otherwise  injured, 
and  lost  the  sight  of  both  eyes.  He  brought  this  suit 
against  the  Western  Tube  Company  to  recover  damages 
for  his  injuries,  and  filed  a  proper  declaration,  to  which  de- 
fendant pleaded  not  guilty.  Two  juries  were  unable  to 
agree.  Upon  a  trial  by  a  third  jury,  the  issues  were  found 
for  plaintiff,  and  his  damages  assessed  at  five  thousand  dol- 
lars. Defendant  moved  for  a  new  trial.  This  was  denied, 
and  judgment  rendered  on  the  verdict.  Defendant  appeals. 
It  is  not  claimed  the  verdict  is  excessive,  if  plaintiff  was 
entitled  to  recover.    It  is  argued  that  the  proof  does  not 

Vol.  XCIV  41 


642  Appellate  Courts  of  Illinois. 


Vol.  94.]  Western  Tube  Co.  v.  Polobinaki. 

warrant  a  verdict  for  plaintiff;  that  the  court  erred  in  rul- 
ings upon  objections  to  testimony,  in  rulings  upon  instruc- 
tions, and  in  refusing  to  permit  defendant's  counsel  in  his 
closing  argument  to  read  to  the  jury  from  a  certain  tran- 
script. 

Plaintiff  was  one  of  a  gang  of  four  men  engaged  in 
shoveling  cold  cinders  into  a  box  car  in  the  yard  called 
here  the  dumping  ground.  Two  other  men  were  assisting 
him  in  shoveling,  and  a  fourth  was  inside  the  car,  shovel- 
ing the  cinders  into  the  ends  of  the  car.  The  cinders  were 
formed  by  opening  a  hole  in  the  back  end  of  defendant's 
furnaces,  in  an  entirely  different  part  of  its  grounds,  and 
drawing  off  molten  slag  into  an  iron  box  on  wheels,  called 
a  buggy.  When  this  buggy  was  filled,  it  was  hauled  a  short 
distance,  and  the  contents  allowed  to  stand  and  cool  some 
two  or  two  and  one-half  hours,  until  the  outside  had  become 
hard.  The  cinder  thus  formed  was  then  dumped  upon  iron 
plates  to  cool  further,  and  the  buggy  was  returned  for 
another  load  of  molten  slag.  These  iron  plates  were  in  a 
different  yard  from  the  dumping  ground.  When  the  cinder 
had  become  sufficiently  cool  upon  the  iron  plates,  another 
employe  wheeled  a  barrow  to  the  side  of  the  cinder,  tipped 
mp  the  barrow,  inserted  an  iron  hook  under  the  edge  of  the 
•cinder,  and  drew  the  cinder  over  upon  the  barrow,  and  then 
wheeled  the  cinder  into  the  yard  where  the  railroad  track 
was,  called  the  dumping  ground,  and  there  dumped  the 
•cinder  upon  the  ground.  Many  cinders  wTere  upon  the  iron 
plates  at  the  same  time,  and  a  large  number  of  cinders  were 
usually  in  the  dumping  ground  at  the  same  time.  Felix 
Demon  was  the  man  who,  on  the  day  ifl  question,  and  for 
six  months  prior  thereto,  wheeled  cinders  from  the  iron 
plates  to  the  dumping  ground.  It  is  evident  from  the 
proof  that  he  often  took  cinders  to  the  dumping  ground 
before  they  were  entirely  cool,  for  the  men  who  loaded 
cinders  from  this  latter  yard  into  the  cars  were  ordered 
not  to  put  into  a  car  any  cinders  that  were  hot,  as  they 
would  burn  the  car.  On  the  day  in  question,  it  had  been 
snowing  and  raining,  and  the  snow  had  been  melting,  and  the 
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ground  was  wet,  and  there  were  pools  of  water  in  depres- 
sions in  the  dumping  ground.  Demon  wheeled  a  hot  cin- 
der into  the  yard,  and  dumped  it  upon  the  ground  near  where 
plaintiff  was  shoveling  up  cold  cinders,  and  turned  away. 
The  contact  of  the  bottom  of  the  hot  cinder  with  the  wet 
underneath  caused  steam  to  be  formed  underneath  the  cin- 
der, and  it  exploded,  producing  the  injuries  to  plaintiff. 
The  preponderance  of  the  evidence  is  that  hot  cinders  had 
frequently  exploded  when  turned  over  upon  the  iron 
plates  when  they  were  wet.  No  explosion  had  previously 
occurred  when  cinders  were  dumped  in  the  dumping  ground. 
It  is  argued  that  previous  explosions  of  cinders  when  placed 
on  the  iron  plates  did  not  tend  to  make  a  case  against 
defendant,  nor  charge  defendant  with  notice  that  such  cin- 
ders would  explode  when  deposited  in  the  dumping  groundl 
The  proof  that  they  had  frequently  exploded  when  un- 
loaded on  the  iron  plates  when  they  were  wet  showed  that 
such  cinders  were  liable  to  explode  when  unloaded  while 
hot  on  a  wet  surface,  and  tended  to  charge  defendant  with 
notice  of  that  fact.  The  proof  showed  that  several  serv- 
ants of  defendant  knew  of  frequent  explosions  of  cinders 
deposited  on  the  wet  plates,  and  that  a  boss  had  warned  a 
servant  engaged  in  handling  the  buggy  not  to  deposit  hot 
cinders  on  wet  plates,  as  it  was  dangerous  to  do  so.  It  is 
obvious  that  Demon  wheeled  this  particular  cinder  from 
the  plates  and  dumped  it  on  the  ground  near  plaintiff  at  a 
time  when  the  cinder  was  too  hot  to  be  safely  so  hauled 
and  dumped  when  the  ground  was  wet.  There  is  an 
abundance  of  proof  to  show  that  defendant  must  have 
known  that  a  hot  cinder  was  liable  to  explode  when  depos- 
ited on  a  wet  plate,  and  it  can  be  no  excuse  to  defend- 
ant that  it  had  never  before  hauled  out  so  hot  a  cinder 
when  the  ground  was  wet  and  dumped  it  on  water  and  snow 
in  the  dumping  ground.  Demon  was  not  a  fellow-servant 
with  plaintiff,  but  engaged  in  a  wholly  different  line  of 
work.  They  did  not  in  any  way  co-operate  with  each 
other.  Defendant,  by  its  bosses,  had  warned  other  employes 
of  the  danger  of  its  explosion  if  a  hot  cinder  was  dumped 
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upon  a  wet  place.  It  had  never  warned  plaintiff  of  that 
danger,  and  he  did  not  know  of  it.  Plaintiff  could  not  talk 
English,  worked  only  occasionally  in  this  yard,  was  *'  hust- 
ling" at  his  work  when  the  explosion  occurred,  and  did 
not  know  and  had  no  means  of  knowing  that  the  cinder 
Demon  had  just  deposited  near  him  was  so  hot  as  to  be 
liable  to  explode.  The  proof  showed  that  a  bar  and  shovel, 
apparently  those  with  which  plaintiff  worked,  were  found 
near  the  cinder  after  the  explosion.  From  that  fact,  and 
the  further  fact  that  Demon  walked  one  hundred  and  fiftv 
two  feet  from  the  cinder  before  the  explosion,  defendant 
argues  that  plaintiff  took  his  bar  and  started  to  break  the 
cinder,  and  thereby  caused  the  explosion,  and  therefore  the 
explosion  was  due  to  his  negligence  and  he  can  not  recover. 
No  witness  testified  that  plaintiff  touched  the  cinder  with 
his  bar.  Plaintiff  and  the  two  men  who  were  on  the 
ground  \uith  him  testify  that  he  did  not.  The  conclusion 
of  the  jury,  therefore,  that  plaintiff  did  not  break  open  the 
cinder  and  cause  the  explosion,  can  not  be  disturbed  under 
this  evidence.  But  even  if  plaintiff  had  broken  the  cinder 
open  with  his  bar  and  the  explosion  had  resulted,  it  by  no 
means  follows  that  such  fact  would  show  plaintiff  guilty 
of  negligence.  It  was  the  duty  of  plaintiff  and  the  other 
men  on  the  ground  with  him  to  break  up  the  cinders  before 
they  shoveled  them  into  the  car.  Thev  could  not  be  shoveled 
until  they  had  been  broken  into  small  pieces.  Defendant 
had  never  before  caused  a  cinder  to  be  deposited  in  the 
dumping  ground  so  hot  that  it  was  unsafe  to  break  it.  It 
does  not  appear  that  the  plaintiff  had  any  reason  to  suppose 
that  it  would  be  dangerous  for  him  to  break  up  a  cinder 
deposited  near  the  car  for  the  very  purpose  of  being  broken 
and  shoveled  into  the  car.  We  conclude,  therefore,  the 
verdict  is  warranted  by  the  evidence. 

It  is  claimed  the  court  erred  in  "sustaining  objections  to 
many  questions  put  by  defendant,  most  of  them  on  cross- 
examination  of  plaintiff's  witnesses.  It  may  be  that  the 
court  should  have  permitted  some  of  these  questions  to  be 
answered.     But  in  every  such  case,  we  find,  upon  further 
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examination  of  the  record,  that  the  answer  sought  for  was 
obtained  in  the  end,  and  the  matter  put  in  evidence.  For 
instance,  plaintiff  having  called  Dr.  Charles  W.  Hall,  the 
physician  who  attended  him  after  his  injuries,  and  examined 
him  as  to  the  injuries,  defendant  asked  him,  on  cross-examina- 
tion, whether,  if  plaintiff  had  been  removed  to  a  hospital, 
the  sight  of  one  eye  might  not  have  been  saved.  Plaintiff 
objected  to  the  questions  as  not  proper  cross-examinatiop, 
and  the  court  sustained  the  objection.  But  before  the 
witness  left  the  stand,  the  doctor  testified  that  if  his  direc- 
tions had  been  followed,  it  was  reasonably  certain  plaintiff 
would  have  had  imperfect  vision  in  the  left  eye.  The 
abstract  makes  it  appear  that  this  was  all  drawn  out  on  the 
re-direct  examination,  but  the  record  shows  that  apart  of  it 
was  upon  re-cross-examination  by  defendant.  But  if  this 
was  not  a  sufficiently  full  answer  to  the  interrogatories  to 
which  the  court  had  sustained  objections  as  not  proper  cross- 
examination,  defendant  afterward  called  Dr.  Hall,  and 
examined  him  at  great  length  and  without  any  obstruction, 
as  to  the  failure  of  plaintiff  to  follow  the  treatment  pre- 
scribed, and  his  refusal  to  go  to  a  hospital,  and  to  the  fact 
that,  in  the  opinion  of  the  doctor,  the  sight  of  one  eye  could 

m 

have  been  partially  saved  if  he  had  obeyed  directions  and 
gone  to  a  hospital..  Therefore,  and  if  the  original  ruling 
was  incorrect,  defendant  had,  to  the  fullest  extent,  the  bene- 
fit of  all  that  it  sought  to  obtain.  An  examination  of  the 
record  will  show  that  the  rulings  complained  of  did  not  de- 
prive the  defendant  of  the  benefit  of  evidence  so  sought 
by  any  questions  which  were  proper.  As  to  most  of  the 
objections,  however,  which  were  interposed  to  defendant's 
questions,  we  are  of  opinion  the  rulings  of  the  court  were 
correct.  Space  will  not  permit  a  discussion  of  each  of  these 
rulings,  but  a  single  instance  will  be  given.  Defendant 
sought  to  prove  what  instructions  the  boss  in  charge  of  the 
men  loading  cinders  into  the  car  gave  to  them,  and  the 
court  sustained  an  objection  to  the  question.  It  had  already 
appeared  that  plaintiff  was  a  Lithuanian,  and  spoke  that 
language  only,  and  could  not  understandany  English  what- 
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ever.  The  boss  spoke  the  English  language  only,  and 
gave  his  directions  in  English,  and  there  was  no  offer  to 
prove  that  these  directions  had  been  conveyed  to  plaintiff. 
Rowland  was  the  only  one  of  the  four  who  could  talk 
English.  The  proof  was  that  the  others  obtained  their 
information  of  what  to  do  bv  watching  Rowland.  What- 
ever  they  saw  Rowland  do,  that  they  did. 

We  do  not  deem  it  necessary  to  discuss  all  of  the  instruc- 
tions in  detail.  The  instructions  given  at  the  request  of 
plaintiff  seem  to  state  the  law  correctly.  The  declaration 
charged  that  the  defendant  knew  "or  by  the  exercise  of 
due  care  should  have  known  of  the  danger  of  dumping  hot 
cinders  upon  wet  ground,"  and  the  evidence  warranted 
instruction  upon  that  subject.  Defendant  does  not  discuss 
to  any  extent  the  modifications  of  many  of  its  instructions, 
but  we  have  examined,  and  approve  them.  The  jury  was 
instructed  at  great  length  and  very  fully  on  behalf  of  the 
defendant.  The  refused  instructions  were,  in  the  main, 
incorrect,  and  so  far  as  they  embodied  a  correct  statement 
of  the  law,  they  were  included  in  the  instructions  which 
were  given  for  defendant.  Complaint  is  specially  made  of 
the  refusal  of  instruction  number  thirty-five.  It  is  word 
for  word  exactly  the  same  as  instruction  number  six,  given 
for  the  plaintiff,  and  the  court  properly  refused  to  repeat 
the  proposition.  The  thirty -second  instruction,  offered  by 
defendant  and  refused,  would  have  excluded  from  the  con- 
sideration of  the  jury  the  conclusion  the  proof  warranted 
them  in  reaching,  that  defendant  had  never  before  caused 
so  hot  a  cinder  to  be  taken  from  the  plates  to  the  dumping 
ground  and  there  deposited  when  the  ground  was  wet. 
The  fact  that  theretofore  the  cinders  when  deposited  in  the 
dumping  ground  on  wet  days  had  been  cool  enough  so  they 
did  not  explode,  did  not  exonerate  defendant.  The  tbirtv- 
fourth  instruction  would  have  directed  the  jury  to  disregard 
all  the  evidence  given  by  certain  witnesses  named,  upon  the 
question  whether  defendant  knew  or  ought  to  have  known 
that  hot  slag  coming  in  contact  with  moisture  was  danger- 
ous.    The  testimony  of  these  witnesses  was  competent  and 
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material  for  plaintiff  in  the  case,  and  we  are  unable  tc 
see  whv  the  court  should  have  been  asked  to  exclude  it. 
That  instruction  was  also  erroneous  in  requiring  notice 
of  the  danger  of  explosion  of  cinders  from  moisture  to  be 
brought  home  to  the  officers  of  the  defendant  or  some  par- 
ticular person  in  charge  of  the  cinders  after  they  were 
brought  out  of  the  mill,  when  the  proof  showed  it  was  well 
known  throughout  the  mill,  to  bosses  and  others,  that  cin- 
ders deposited  upon  a  wet  place,  when  hot,  were  liable  to 
explode. 

During  the  argument  by  defendant's  counsel,  he  started 
to  read  to  the  jury  from  a  certain  transcript,  and  objection 
was  made,  and  the  court  refused  to  permit  him  to  do  so, 
and  an  exception  was  taken.  As  we  understand  the  state- 
ment in  the  bill  of  exceptions,  what  counsel  was  then  pro- 
posing to  read  was  not  the  transcript  of  the  testimony 
given  at  this  trial,  but  a  transcript  of  the  testimony  on  a 
former  trial  of  this  cause.  We  are  confirmed  in  this  con- 
clusion by  what  is  said  about  it  by  counsel  for  appellant  in 
their  brief.  If  counsel  had  proposed  to  read  from  a  tran- 
script prepared  by  the  official  reporter,  of  the  testimony 
given  at  this  trial  as  to  what  was  sworn  to  on  the  former 
trial,  we  see  no  reason  why  counsel  should  not  have  been 
allowed  to  read  from  such  transcript.  But  to  let  counsel 
take  the  transcript  of  the  former  trial,-  and  to  attempt  to 
pick  out  of  that  and  read  to  the  jury  portions  which  he 
claimed  witnesses  on  this  trial  had  testified  were  sworn  to 
on  the  former  trial,  was  liable  to  lead  either  to  disputes  or 
to  an  abuse  of  the  permission. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment is  therefore  affirmed. 
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Charles  Parker  v.  The  People,  etc. 

1.  Evidence— Of  General  Reputation  in  Prosecution*  under  Section 
57  of  the  Criminal  Code.— Keeping  Houses  of  Ill-Fame. — Evidence  of 
the  general  reputation  of  a  house,  the  keeper  of  which  is  charged  with 
keeping  a  house  of  ill  fame,  wjiich  is  based  upon  mere  hearsay,  is  inad- 
missible as  tending  to  establish  the  guilt  of  the  accused. 

2.  Same—  Competency  of  Events  Occurring  Prior  to  the  Time  Cov- 
ered by  the  Indictment. — In  a  prosecution  for  keeping  a  house  of  ill- 
fame  under  section  57  of  the  criminal  code,  proof  of  events  occurring 
in  the  house  prior  to  the  time  covered  by  the  indictment,  is  competent. 

8.  Same— Reasons  for  Not  Calling  a  Witness,  Admissible.— Vf  here  a 
party  fails  to  call  a  person  whom  he  natural!}'  would  call  as  a  witness, 
and  where  the  failure  to  call  him  is  likely  to  create  in  the  minds  of  the 
jury  an  inference  that  such  witness  is  not  called  because  his  testimony 
would  be  unfavorable  to  the  party,  such  party  is  entitled  to  show  his 
inability  to  produce  the  witness  by  proof  that  he  is  dead,  or  that  his 
whereabouts  are  unknown,  or,  in  a  criminal  case,  that  such  witness 
lias  gone  where  process  can  not  be  served  to  compel  his  attendance,  as 
his  reasons  for  not  calling  such  witness. 

Indictment  for  Keeping  House  of  Ill-Fame.— Error  to  the  County 
Court  of  Rock  Island  County;  the  Hon.  Lucian  Adams,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1000.  Reversed  and 
remanded.    Opinion  filed  April  11,  1901. 

Samuel  It.  Kknworthy,  attorney  for  plaintiff  in  error. 
C.  J.  Searle,  State's  Attorney,  for  defendant  in  error. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

On  June  5,  1900,  plaintiff  in  error  was  indicted  in  the 
Circuit  Court  of  Rock  Island  County,  under  section  No.  57 
of  the  criminal  code.  There  were  two  counts  in  the  indict- 
ment. The  first  was  for  keeping  a  house  of  ill-fame, 
and  the  second  charged  that  he  "  a  common,  ill-governed 
and  disorderly  house,  to  the  encouragement  of  idleness, 
framing,  drinking,  fornication  and  other  misbehavior,  did 
tlien  and  there  unlawfully  keep  and  maintain." 

The  case  was  certified  to  the  County  Court,  where  it  was 
tried  at  the  July  term,  1900.  The  jury  found  Parker  guilty, 
under  the  second  count. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
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overruled,  exceptions  taken,  and  judgment  rendered  against 
him  for  a  fine  of  $50  and  costs. 

It  appears  from  the  proofs  that  the  plaintiff  in  error,  at 
the  time  in  question,  kept  a  saloon  in  the  city  of  Rock 
Island,  the  front  part  of  which  was  partitioned  off  from  the 
back  by  a  wooden  partition,  which  extended  part  way  to 
the  ceiling;  the  back  part  was  divided  in  a  like  manner  into 
six  small  rooms,  three  on  each  side  of  a  hallway  that  led 
back  to  a  door.  Four  of  these  rooms  were  each  furnished 
with  a  wooden  table  and  chairs,  but  were  not  otherwise 
furnished,  and  were  called  bv  the  witnesses  "  wine  rooms" 
or  ^stalls."  Two  bartenders,  a  porter,  and  a  musician  who 
played  a  piano  in  the  front  part  of  the  saloon,  were  employed 
by  the  proprietor,  and  the  place  was  frequented  by  a  general 
class  of  drinking  people,  male  and  female.  German,  who 
was  acting  as  a  detective  to  obtain  evidence  against  Parker 
and  other  saloon  keepers,  testified  that  on  June  3,  1900, 
two  days  before  the  indictment  was  returned,  he  visited 
Parker's  saloon,  and  met  a  woman  in  the  wine  room,  with 
whom  he  had  beer,  and  who  solicited  him  to  sexual  inter- 
course, and  he  refused.  McClanahan,  who  boarded  with 
German,  testified  to  having  seen  women  in  the  defend- 
ant's saloon  several  times  during  the  period  covered  by  the 
indictment,  who  asked  him  to  spend  a  dollar  with  them; 
he  first  testified  that  they  were  prostitutes,  and  then  that 
he  did  not  know  whether  they  were  or  not.  This  was  all 
the  direct  proof  that  defendant  had  committed  the  offense 
charged,  during  eighteen  months  preceding  the  return  of 
the  indictment.  There  was  no  proof  of  any  act  of  prosti- 
tution within  his  premises. 

The  prosecution  was  permitted,  over  defendant's  objec- 
tions, to  prove  the  reputation  of  the  house;  and  the  court 
refused  to  confine  this  to  proof  of  the  general  reputation, 
but  permitted  witnesses  for  the  people  to  testify  in  chief 
that  thev  had  heard  it  was  a  resort  for  women;  that  thev 
had  heard  that  Parker  kept  a  house  of  ill-fame:  that  they 
had  heard  people  say  it  was  the  toughest  place  in  town, 
etc.     Cross-examination   showed   that  some  of  these  wit- 
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.  nesses  spoke  only  of  a  period  more  than  eighteen  months 
before  the  indictment  was  found,  and  the  court  refused  to 
exclude  this  proof  of  what  people  had  said  more  than 
eighteen  months  before  the  return  of  the  indictment.  Some 
proof  was  made  of  the  presence  of  dissolute  women  in  the 
saloon  more  than  two  years  before  the  indictment  was  re- 
turned,  and  this  proof  the  court  refused  to  exclude. 

It  does  not  appear  that  the  question  of  the  competency 
of  proof  of  the  general  reputation  of  the  house  has  ever  been 
decided  by  any  court  of  appeal  in  this  state.  The  author- 
ities in.  several  States  are  apparently  in  conflict.  It  is 
stated  in  2  Bishop's  Crim.  Fro.,  Sec.  113,  and  0  Amer.  and 
Eng.  Ency.  of  L.,  2d  Ed.  531-533,  that  the  greater  weight 
of  authority  is  apparently  against  the  admissibility  of  such 
proof.  It  was  so  held  in  State  v.  Boardman,  64  Me.  523; 
Ilenson  v.  State,  62  Md.  231;  Wooster  v.  State,  55  Ala.  217; 
Sparks  v.  State,  59  Ala.  82;  Toney  v.  State,  60  Ala;  97; 
Handy  v.  State,  63  Miss.  207;  U.  S.  v.  Jourdine,  4  Cranch 
C.  C.  35S;  and  in  State  v.  Lyon,  39  la.  379.  It  appears  that 
after  the  decision  in  the  case  last  cited  a  statute  was  adopted 
in  Iowa  permitting  the  State,  upon  the  trial  of  any  person 
indicted  for  keeping  a  house  of  ill-fame,  to  introduce  evi- 
dence of  the  general  reputation  of  the  house  so  kept,  and 
making  such  proof  competent;  and  under  that  statute  proof 
of  the  general  reputation  of  the  house  was  held  competent 
in  Stiite  v.  Lee,  80  la.  75.  In  Connecticut  the  statute  pro- 
hibited''keeping  a  house  of  ill-fame,  resorted  to  for  the 
purpose  of  prostitution  or  lewdness."  It  was  held  in  Cad- 
well  v.  State,  17  Conn.  467,  that  in  a  prosecution  under  that 
statute  the  State  must  prove  both  that  the  house  was  of 
general  ill  reputation  and  commonly  believed  to  be  a 
brothel,  and  also  that  it  actually  was  such.  It  was  there 
conceded,  proof  of  the  general  reputation  of  the  house 
would  be  inadmissible  to  establish  that  in  fact  it  was  a 
brothel,  as  that  would  be  mere  hearsay;  but  such  testimony 
was  held  competent  under  their  statute  because,  as  the 
court  considered  it,  the  reputation  must  be  shown.  In 
most  of  the  States  where  evidence  of  the  general   reputa- 
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tion  of  the  bouse  is  admitted,  it  will  be  found  either  that 
their  statute  resembles  that  of  Connecticut  or  that  thev 
have  a  statute  making  such  evidence  competent,  or  that 
such  courts  are  led,  by  the  use  of  the  word  "  ill-fame"  in 
the  statutory  definition  of  the  crime,  to  conclude  the  repute 
of  the  house  is  either  the  whole  or  a  part  of  the  offense. 
The  leading  authorities,  pro  and  con  are  collected  in  a  note 
to  the  second  edition  of  the  American  and  English  Ency- 
clopedia of  Law,  where  above  cited. 

In  our  statute  the  offense  is  thus  stated:  "Whoever 
keeps  ot  maintains  a  house  of  ill-fame  or  place  for  the 
practice  of  prostitution  or  lewdness."  These  words  do  not  * 
state  two  offenses,  the  first  keeping  a  house  whose  repu- 
tation is  bad,  and  the  second  keeping  a  place  for  the  prac- 
tice of  prostitution.  The  second  clause,  explains  and  de- 
fines the  first,  and  the  only  offense  is  keeping  or  maintain- 
ing a  house  for  the  practice  of  prostitution.  The  general 
ill  reputation  of  the  house  is  no  part  of  the  crime.  We 
are  of  opinion  the  ordinary  rules  of  law  ought  to  prevail  in 
trials  for  this  as  for  anv  other  criminal  offense,  and  that 
evidence  so  plainly  based  upon  mere  hearsay  ought  not  to 
be  received  as  tending  to  establish  guilt.  In  this  connec- 
tion we  approve  the  views  expressed  in  Henson  v.  State, 
and  in  Wooster  v.  State,  supi*a. 

Although  this  evidence  was  introduced  mainlv  under  the 
first  count  of  the  indictment,  upon  which  count  defendant 
was  acquitted,  yet  it  could  not  fail  to  have  influenced  the 
action  of  the  jury  in  considering  the  charge  contained  in 
the  second  count  upon  which  he  was  found  guilty. 

We  are  also  of  opinion  that  it  must  be  regarded  as  set- 
tled by  the  authorities  that  the  proof  of  events  occurring 
in  this  saloon  while  kept  by  defendant  prior  to  the  time 
covered  by  the  indictment,  was  competent.  This  doctrine 
is  fully  set  forth  in  several  of  the  authorities  above  cited. 
The  theory  upon  which  it  is  admitted  is  thus  illustrated 
and  stated  in  Cad  well  v.  State,  supra: 

"If  a  house  should  be  fitted  up  by  the  occupier  for  the 
purpose  of  a  school,  and  young  persons  should  resort  thert« 
for  a  considerable  period,  for  the  purpose  of  being  instructed 
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by  him,  would  not  the  fact  that  the  same  persons,  and  those 
of  similar  character,  subsequently  resorted  to  the  same 
building,  conduce  to  prove  that  a  school  was  continued 
there?  So,  in  the  present  case,  we  think  that  the  circum- 
stances that  certain  persons  of  lewd  and  dissolute  char- 
acter had,  before  the  time  in  question,  been  permitted  by 
the  accused,  habitually  to  resort  to  his  house  for  the  pur- 
pose of  prostitution,  furnished  a  legitimate  ground  to  infer, 
that  when  it  was  subsequently  allowed  to  be  resorted  to, 
by  the  same  persons  and  those  of  a  similar  character,  it  was 
for  the  same  purpose.  The  testimony  being  relevant  to 
prove  a  material  fact  in  the  case,  \vafc  properly  received." 

At  the  time  testified  to  by  the  witness  German,  defend- 
ant was  absent  all  day,  and  the  barkeeper  was  the  one  who 
was  present,  and  who  could  have  contradicted  German,  if 
his  testimony  was  untrue.  Defendant  did  not  call  the  bar- 
keeper,  but  sought  to  prove  he  had  left  the  State  and  could 
not  be  produced.  The  court  refused  to  permit  this  proof. 
We  are  of  opinion  that  where  a  party  to  a  suit  faiis  to  call 
a  person  whom  he  naturally  would  call  as  a  witness,  and 
where  the  failure  to  call  him  is  likely  to  create  in  the  minds 
of  the  jury  an  inference  that  he  is  not  called  because  his 
testimony  would  be  unfavorable  to  such  party,  the  latter  is 
entitled  to  show  his  inability  to  produce  the  witness  by 
proof  that  he  is  dead,  or  that  his  whereabouts  are  unknown, 
or,  in  a  criminal  case,  that  he  has  gone  where  process  can 
not  be  served  to  compel  his  attendance.  Mantonva  v. 
Iteilly,  83  111.  App.  275;  Rector  v.  Rector,  3  Gilm.  105 ; 
Underbill  on  Ev.,  p.  16 ;  1  Greenleaf  on  Ev.,  Sec.  37. 

For  the  errors  above  mentioned  the  judgment  is  reversed 
and  the  cause  remanded  for  another  trial.  Reversed  aiid 
remanded. 
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The  People  etc.,  use  or,  et  al.  v.  Richard  S.  Petrie  el  al. 

1.  Beneficiary  Association— Teatamentary  Directions  as  to  Benefits. 
— Where  a  beneficiary  certificate  provided  for  paying  one  assessment 
not  exceeding  $5,000,  upon  the  death  of  the  certificate  holder,  4t  to  his 
devisees,  as  piovided  in  last  will  and  testament,  or  in  the  event  of  their 
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prior  death,  to  the  legal  heirs  or  devisees  of  the  certificate  holder,"  and 
the  certificate  holder  by  his  will  gave  the  proceeds  of  the  certificate  to 
a  trustee  in  trust  for  his  legal  heirs  after  first  keeping  the  fund  at 
interest  till  his  wife  died  and  his  youngest  child  became  twenty  years 
of  age,  and  paying  such  interest  to  his  wife,  and  the  same  person 
appointed  -trustee  was  also  made  executor  of  the  will,  held,  that  the 
fund  was  not  assets  of  the  estate,  and  the  executor,  as  suoh,  was  not 
entitled  to  it. 

2.  Same — Acts  of  the  Executor.  Wlien  Not  Conclusive. — The  acts  of  the 
executor  in  describing  the  certificate  as  part  of  tne  estate  in  his  peti- 
tion for  letters  and  inventory  are  not  conclusive  that  he  received  them 
as  executor,  and  the  sureties  on  his  bond  as  executor  are  not  liable  for 
the  trust  fund. 

8.  Same— Death  of  the  Trustee  before  the  Time  for  Distribution.— As 
the  time  for  the  distribution  of  the  fund  had  not  arrived,  though  the 
trustee  has  died,  this  did  not  authorize  the  widow  and  children  to  sue 
for  and  collect  the  fund,  but  in  such  case  another  trustee  should  be 
appointed  to  recover  and  invest  the  fund. 

4.  Appellate  Court  Practice— As  to  Errors  Not  Assigned  as 
Qroundsfor  a  New  Trial. — Where,  in  debt  on  bond,  plaintiffs  in  their 
written  motion  for  a  new  trial  did  not  assign  as  a  ground  therefor  fail- 
ure to  award  plaintiffs  nominal  damages,  they  will  not  be  heard  to 
assign  that  point  as  error  on  appeal. 

5.  New  Trials — Not  to  be  Granted  to  Enable  a  Party  to  Recover 
Nominal  Damages. — A  new  trial  will  not  be  granted  merely  to  enable 
a  party  to  recover  nominal  damages. 

Debt,  on  a  bond.  Appeal  from  the  Circuit  Court  of  Mercer  County; 
the  Hon.  William  H.  Gest,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.     Affirmed.     Opinion  filed  April  11,  1901. 

Statement. — Benjamin  F.  Brooks  was  the  owner  and 
holder  of  a  beneficiarv  certificate  in  the  Covenant  Mutual 
Benefit  Association  of  Illinois.  It  provided  that  upon  his 
death  while  a  member  an  assessment  should  be  levied  upon 
the  surviving  members  and  the  aggregate  sum  collected,  not 
exceeding  $5,000,  should  be  paid  as  a  benefit  "  to  his  devi- 
sees, as  provided  in  last  will  and  testament,  or  in  the  event 
of  their  prior  death,  to  the  legal  heirs  or  devisees  of  the 
certificate  holder."  Brooks  died  October  20, 1886,  leaving  a 
last  will,  executed  August  18,  1880,  which  was  duly  admit- 
ted to  probate.    The  body  of  the  will  was  as  follows  : 

"  First.  I  give  and  bequeath  to  my  wife,  Ellen  L.  Brooks, 
the  income  that  mav  be  derived  from  the  whole  of  m  v  estate, 
both  real  and  personal,  during  her  natural  lifetime,  for  the 
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support  of  herself  and  my  minor  children  under  sixteen  years 
of  age,  to  be  accepted  and  received  by  her  in  lieu  of  dower. 

Second.  That  at  the  death  of  my  wife,  Ellen  L.  Brooks, 
my  youngest  child  then  living  having  attained  the  age  of 
twenty  years,  or  in  case  of  her  death  before  my  youngest 
child  shall  have  attained  the  age  of  twenty  (20)  years,  then 
when  my  youngest  child  then  living  shall  have  attained 
the  age  of  twenty  years,  the  whole  of  my  estate,  after 
deducting  two  hundred  dollars,  shall  be  divided  equally 
between  my  sons,  Elmer  O.,  Frank  S.%  Clarence  E.  and 
Holla  W.,  and  my  daughters,  Mary  E.,  Fannie  J.,  Genevra 
and  Eunice  E.  Brooks,  share  and  share  alike. 

Provided,  that  the  sum  of  two  hundred  dollars  be  paid  to 
my  daughter,  Eunice  E.  Brooks,  in  addition  to  her  share,  if 
she  should  be  afflicted  with  any  permanent  disease;  in  case 
she  should  not  be  so  afflicted  then  the  two  hundred  dollars 
as  above  directed  to  be  deducted  from  my  estate  shall  be 
divided  equally  between  ray  said  sons  and  daughters  as 
above  set  forth. 

Third.  I  give  and  bequeath  to  A.  P.  Petrie,  in  trust  for 
my  legal  heirs  before  named,  the  proceeds  of  one  certain  cer- 
tificate of  life  insurance  in  the  Covenant  Mutual  Benefit 
Association  of  Galesburg,  State  of  Illinois,  numbered  (>20, 
for  the  sum  of  five  thousand  dollars,  which  I  have  made 
payable  to  said  A.  P.  Petrie  to  be  disposed  of  as  follows, 
to  "wit:  The  principal  to  be  kept  at  interest  until  the  death 
of  my  wife,  Ellen  L.  Brooks,  or  until  my  youngest  child 
then  living  shall  have  attained  the  age  of  twenty (20)  years, 
should  the  death  of  ray  wife  occur  before  the  said  child 
shall  have  attained  that  age,  at  the  rate  of  eight  per  cent 
per  annum,  the  interest  or  income  to  be  paid  to  my  wife, 
Ellen  L.  Brooks,  quarterly.  And  I  further  direct  that  the 
said  A.  P.  Petriq  sell  my  tools,  shop  and  all  my  estate  of 
every  name  and  nature  whatsoever  and  pay  the  amount 
over  to  mv  wife,  Ellen  L.  Brooks." 

The  will  appointed  A.  P.  Petrie  guardian  of  testator's 
children  under  fourteen  years  of  age,  and  executor  of  the 
will,  and  in  case  of  his  inability  to  act  appointed  R.  S. 
Petrie  in  his  place.  A.  P.  Petrie  filed  in  the  County  Court 
a  petition  for  letters  testamentary,  in  which  he  stated  that 
Brooks  died  possessed  of  personal  estate,  "consisting  chiefly 
of  an  insurance  policy  amounting  to  $5,000,  all  of  said  per- 
sonal estate  being  estimated  to  be  worth  about  $5,000."  The 
County  Court  granted  the  prayer  of  the  petition,  fixing  the 
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penalty  of  the  bond  to  be  given  at  $10,000,  and  A.  P. 
Petrie  filed  a  bond  in  that  penal  sum,  conditioned  as 
prescribed  in  section  7  of  the  administration  act.  This 
bond  was  approved,  and  letters  testamentary  were  issued  to 
A.  P.  Petrie  on  November  2S,  1886,  and  he  entered  upon  his 
duties  as  executor.  He  then  filed  an  inventory  in  said 
estate,  the  main  article  of  personal  property  enumerated 
being  "  One  certificate  of  life  insurance  in  the  Covenant 
Mutual  Benefit  Association  of  Illinois,  value  $5,000."  After- 
ward he  received  $5,000  from  the  association,  and  issued  to 
it  the  following  receipt  therefor  : 

"  Galesbukg,  III.,  Feb.  11,  1887. 
Received  of  the  Covenant  Mutual  Benefit  Association  of 
Illinois  five  thousand  dollars,  in  full  of  all  claims  under 
and  to  the  within  certificate  of  membership,  number  620, 
on  the  life  of  the  late  Benjamin  F.  Brooks,  and  hereby 
surrendering  all  my  right,  title  and  interest  under  and  to 
.the  same,  and  releasing  said  association  from  all  liability  ; 
ateo  warranting  and  defending  said  payment  against  any 
and  all  claimants. 

[seal.]  A.  P.  Petrie.  " 

After  receiving  this  money  A.  P.  Petrie  made  numerous 
payments  to  Mrs.  Ellen  L.  Brooks,  the  widow,  and  took 
from  her  eighteen  receipts,  which  specified  the  payments  as 
"  interest  on  trust  fund,"  "  interest  on  trust  fund  of  the 
estate  of  B.  F.  Brooks,"  or  "interest  on  trust  fund  of  B.  F. 
Brooks."  The  first  receipt  read, "  Received  of  A.  P.  Petrie, 
executor  of  B.  F.  Brooks;"  the  sixth  read  "  Received  of  A. 
P.  Petrie,  administrator  of  the  estate  of  B.  F.  Brooks; "  and 
all  the  rest  "  Received  of  A.  P.  Petrie."  The  last  receipt 
was  dated  November  18,  1891,  and  specified  that  it  paid  the 
interest  to  February  18,  1892.  Thereafter  he  paid  her 
various  sums  during  the  years  1893  to  1898,  inclusive, 
aggregating  $1,452.50,  the  last  payment  being  on  November 
19,1898.  For  these  payments  no  receipts  appear.  A.  P. 
Petrie  died  December  5,  1898,  without  having  made  further 
payments  of  interests  or  any  of  the  principal  sum  to  any 
one;  and  without  having  filed  any  report  as  executor,  and 
without  being  discharged  as  executor. 
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This  is  an  action  of  debt  brought  in  the  name  of  the  peo- 
ple for  the  use  of  the  widow  and  children  and  guardian  of 
the  minor  children  of  B.  F.  Brooks  against  the  sureties 
upon  the  official  bond  of  A.  P.  Petrie  as  executor  of  said 
estate.  The  declaration  set  out  the  facts  verv  fully,  and 
averred  A.  P.  Petrie  received  said  $5,000  upon  said  certifi- 
cate as  executor,  and  at  and  since  that  time  said  sum  had 
been  in  his  hands  as  executor.  The  breaches  assigned  ap- 
pear to  be  substantially  as  follows:  First,  that  Petrie  re- 
ceived said  fund  of  $5,000  from  the  Benefit  Association  as 
executor,  and  since  that  time  has  held  said  fund  as  such 
executor;  but  that  he  did  not  pay  said  fund  or  any  part 
thereof  to  said  widow  or  children,  but  wasted  the  same  and 
converted  and  disposed  of  it  to  his  own  use.  Second,  that 
Petrie  did  not  render  fair  and  just  accounts  of  his  acts  as 
executor  to  the  county  court,  but  failed  and  refused  so  to 
do.  Defendants  demurred  to  the  first  breach,  and  the  de- 
murrer was  overruled.  They  then  filed  four  pleas.  The 
first  was  to  the  second  breach,  and  averred  Petrie  did  make 
and  tender  a  fair  and  just  account  of  his  acts  as  executor. 
The  remaining  pleas  were  to  the  first  breach.  The  second 
plea  averred  Petrie  did  not  have  or  hold  said  moneys  as  ex- 
ecutor at  the  time  of  his  death  or  at  anv  other  time.  The 
third  plea  averred  Petrie  did  not  receive  said  moneys  as 
executor  of  the  will  of  Benjamin  F.  Brooks  from  the  Benefit 
Association,  as  alleged  in  the  declaration  and  first*  breach. 
Issues  were  joined  upon  these  pleas.  The  fourth  plea 
averred  that  Petrie  in  his  lifetime  paid  Ellen  F.  Brooks  a 
large  sum,  to  wit,  $5,000,  which  exceeded  the  interest  re- 
ceived for  said  sum,  in  full  satisfaction  and  discharge  of  all 
interest  received  upon  the  same.  Plaintiffs  replied  deny- 
ing payment  of  said  money  in  discharge  of  all  interest  iqen- 
tioned,  as  alleged  in  the  plea.  Issue  was  joined  upon  this 
replication.  A  jury  was  waived  and  the  cause  tried.  The 
issues  were  found  for  defendants.  Plaintiffs  moved  for  a 
new  trial,  and  that  was  denied,  and  judgment  was  entered 
against  them  for  costs.  The  widow,  children,  and  guard- 
ian prosecute  this  appeal. 
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Jambs  M.  Brook  and  W.  J.  Graham,  attorneys  for  appel- 
lants. 

Guy  C.  Scott'  and  Bassett  &  Bassett,  attorneys  for 
appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  first  question  is  whether  under  the  certificate  and 
the  will  the  funds  received  from  the  association  were  assets 
of  the  estate,  to  which  the  executor  as  such  was  lawfully 
entitled,  and  upon  which  it  was  his  office  and  duty  as  exec- 
utor to  administer.  The  promise  in  the  certificate  was  to 
pay  the  fund  "  to  his  devisees,  as  provided  in  the  last  will 
and  testament,  or  in  the  event  of  their  prior  death,  to 
the  legal  heirs  or  devisees  of  the  certificate  holder."  These 
identical  words  in  a  certificate  issued  by  this  association 
were  held  in  Covenant  Mutual  Benefit  Association  v.  Sears, 
114  111.  108,  to  mean  that  the  money  should  be  paid  to  the 
devisees  if  there  were  devisees  to  take  it,  and  if  there  were 
no  devisees,  then  it  should  be  paid  to  the  persons  who  an- 
swered the  description  of  heirs.  (Covenant  Mutual  Benefit 
Association  v.  Hoffman,  110  111.  603.)  Alexander  v.  North- 
western  Masonic  Aid  Association,  126  111.  558,  involved  a 
certificate  payable  to  the  devisees  or  heirs  at  law  of  the  de- 
ceased member,  and  there  was  no  will  and  no  devisee,  and 
the  controversy  was  who  took  the  fund.  The  court  said 
it  was  conceded  (and  it  evidently  approved  the  position), 
that  the  fund  was  not  assets  belonging  to  the  estate  of 
deceased,  which  would  pass  to  the  administrators,  to  be  used 
by  them  in  payment  of  debts  and  in  the  settlement  of  the 
estate,  but  it  should  be  paid  to  the  person  or  persons  named 
in  the  certificate.    The  court  said: 

"  If  Alexander  had  executed  a  will,  and  therein,  devised 
the  fund  to  a  person  or  persons  therein  named,  such  person 
or  persons,  bevond  all  doubt,  would  have  been  entitled  to 
the  fund." 

Alexander  left  a  widow  and  next  of  kin,  but  no  children. 
It  was  held  the  fund  was  personal* property  and  the  widow 
was  as  to  it  the  sole  heir,  and  took  the  entire  fund  by  virtue 
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of  the  terras  of  the  certificate.  In  Hubbard  v.  Turner,  93  Ga. 
752,  under  a  life  policy  payable  to  the  heirs  or  assigns  of 
the  assured,  it  was  held  that  though  the  question  who 
answered  the  description  "heirs"  was  to  be  ascertained  by 
reference  to  the  statute  of  distributions,  yet  the  persons  so 
determined  to  be  the  heirs  became  beneficiaries  and  took 
their  interest  by  virtue  of  the  contract  embraced  in  the 
policy,  and  not  by  virtue  of  the  statute,  and  they  took  the 
avails  of  the  policy  as  purchasers,  and  not  as  distributees 
of  the  estate  of  deceased;  and  that  the  proceeds  of  the  pol- 
icy were  no  part  of  the  estate  of  the  assured,  and  were  not 
subject  to  the  claims  of  his  creditors.  The  authorities  are 
collected  in  a  note  to  that  case  in  30  L.  R.  A.  593.  Under 
these  authorities  if  Brooks  had  died  intestate  this  fund 
would  have  passed  to  his  heirs,  his  widow  and  children,  and 
not  to  his  administrator.  By  the  third  paragraph  of  his 
will  he  gave  the  proceeds  of  the  certificate  to  A.  P.  Petrie 
in  trust  for  his  legal  heirs  named  in  a  prior  paragraph. 
We  find  no  language  in  this  will  indicating  a  purpose  that 
this  insurance  should  be  paid  to  the  executor  as  such,  and 
become  assets  of  the  testator's  estate  in  the  hands  of  his 
executor,  and  subject  to  the  claims  of  creditors.  The  con- 
cluding words  of  the  third  paragraph,  directing  Petrie  to 
sell  testator's  tools,  shop,  and  all  his  estate  of  every  name 
and  nature,  and  pay  the  amount  to  testator's  wife,  do  not 
seem  to  us  to  support  the  contention  of  appellants.  He 
certainly  did  not  intend  the  certificate  should  be  sold  or  the 
proceeds  thereof  paid  to  his  wife,  and  yet  he  there  directed 
all  his  estate  of  every  name  and  nature  (the  strongest 
words  possible),  should  be  sold  and  the  proceeds  paid  to  his 
wife.  It  is  argued  that  the  first  and  second  paragraphs 
show  testator  supposed  himself  to  be  thereby  disposing  of 
a  considerable  estate,  and  as  the  will  was  made  only  a  little 
over  two  months  before  testator's  death,  and  the  inventory 
showed  he  left  no  real  estate,  and  the  personal  property 
was  appraised  at  only  $327,  he  must  have  meant  by  those 
paragraphs  to  treat  this  certificate  as  part  of  his  estate. 
The  proofs  do  not  advise  us  what  property  Brooks  had 
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when  he  made  the  will,  nor  whether  it  was  made  in  expec- 
tation of  death,  or  when  he  had  apparently  a  long  life  yet 
before  him.  JBy  the  first  paragraph  he  disposed  of  the 
income  of  his  real  estate,  and  undertook  to  compensate  his 
wife  for  her  dower  therein,  yet  he  left  no  real  estate.  "We 
do  not  think  his  efforts  in  the  first  and  second  paragraphs 
to  dispose  of  an  estate  apparently  larger  than  he  had  at  the 
time  of  his  death  can. overcome  ,the  explicit  terms  of  the 
third  paragraph  by  which  he  bequeathed  the  proceeds  of 
this  certificate  to  Petrie  upon  certain  trusts  herein  ex- 
pressly set  forth. 

As  we  view  the  third  paragraph  it  was  a  bequest  of  this 
fund  to  Petrie  as  an  individual,  to  hold,  invest  and  dis- 
tribute in  compliance  with  the  trusts  therein  stated.  If  he 
had  refused  to  qualify  as  executor,  still  he  could  have  col- 
lected the  fund.  An  administrator  with  the  will  annexed 
could  not  have  collected  the  monev.    No  creditor  of  Brooks 

ar 

had  a  right  to  compel  a  resort  to  this  fund  for  the  payment 
of  his  claim.  If  Petrie  had  reported  this  fund  to  the 
County  Court  as  executor  and  paid  it  out  upon  claims  against 
the  estate,  we  are  of  opinion  he  would  still  have  been 
accountable  therefor  personally  to  the  cestuis  que  trust  at 
the  period  of  distribution.  The  County  Court  had  power 
to.  remove  Petrie  from  his  office  as  executor.  We  are  of 
opinion  it  had  no  power  to  take  this  trust  estate  from  him, 
or  to  direct  him  in  the  manner  of  its  investment  or  dis- 
tribution, but  that  this  could  only  be  done  by  a  court  of 
equity,  which  latter  tribunal  could  have  required  of  him  a 
bond  before  receiving  the  fund,  and  should  have  been 
called  upon  to  do  so.  Testator's  youngest  child  was  three 
years  old  when  this  will  was  made,  so  that  he  contemplated 
the  fund  arising  from  this  certificate  might  be  invested  and 
put  at  interest  for  at  least  seventeen  years,  and  still  longer 
if  the  widow  lived  longer  after  his  death.  The  investing 
of  a  fund  and  keeping  it  at  interest  for  seventeen  years  or 
longer,  and  paying  the  interest  to  a  beneficiary,  and  then 
distributing  the  fund  to  other  beneficiaries,  where  the  fund 
itself  is  not  and  never  has  been  any  part  of  the  estate  of  the 
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deceased,  is  certainly  no  part  of  the  administration  proper, 
of  the  estate.  In  every  view  of  the  case  it  seems  to  us  the 
executor  acquired  no  title  to  this  fund  by  virtue  of  his  let- 
ters testamentary,  and  that  an  executor's  bond  is  not 
designed  to  secure  the  performance  of  such  a  trust,  even  if 
the  same  person  is  designated  executor  who  is  appointed 
trustee.     In  People  v.  Huffman,  182  III.  390,  the  court  said  : 

"  Under  the  statute  as  it  now  stands,  where  a  will  makes 
the  same  person  executor  and  trustee,  the  executor's  bond 
can  not  be  construed  for  the  faithful  performance  of  the 
duties  belonging  to  the  trustee.  A  separate  bond  should 
be  given  by  the  trustee." 

But  it  is  argued  that  even  if  the  executor  ought  not  to 
have  received  the  money  by  virtue  of  his  office  as  executor, 
yet  the  proof  shows  he  did  in  fact  do  so,  and  that  the  bond 
in  suit  was  given  expressly  to  enable  him  to  receive  this 
fund,  and  that  it  is  therefore  now  holden  for  it.  This  pre- 
sents the  serious  question  in  the  case,  whether  the  executor 
did  any  act  which  made  him  responsible  for  this  fund  as 
executor,  and  bound  his  sureties  to  liability  for  it.  He 
said  in  his  petition  for  letters  testamentary  that  this  cer- 
tificate was  an  asset  of  the  estate.  He  gave  a  bond  in  a 
much  larger  penalty  than  would  have  been  necessary  if  he 
had  not  then  considered  it  an  asset  of  the  estate.  On  the 
day  letters  testamentary  were  issued,  November  28,  1886, 
he  filed  an  inventory  of  the  personal  estate  dated  four  days 
before,  and  included  therein  this  certificate.  He  gave  a 
receipt  for  the  money  in  his  individual  capacity  and  not  as 
executor:  The  only  things  he  ever  did  after  he  received  the 
money  tending  to  show  he  pretended  to  be  acting  concern- 
ing it  as  executor  were  that  the  first  receipt  he  took  from 
the  widow  for  interest  described  him  as  executor  and  the 
sixth  as  administrator,  and  he  probably  drew  those  receipts. 
But  he  could  not,  by  the  language  of  receipts  drawn  after 
the  bond  was  given,  make  the  sureties  liable  for  that  which 
was  not  in  fact  part  of  the  estate,  or  in  any  way  enlarge 
their  liability.  All  other  receipts  ran  to  him  personally, 
and  they  all  described  the  payments  as  interest  on  a  trust 
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fund.  His  failure  to  file  any  reports,  and  the  failure  of  the 
court  and  parties  in  interest  to  require  reports  from  him, 
indicate  the  trust  fund  was  not  considered  a  part  of  the 
estate.  The  inventory  shows  what  other  personal  assets  he 
received,  the  appraisers  valued  them,  and  the  widow  filed 
her  relinquishment  and  selection,  and  elected  to  take  them 
all  upon  her  widow's  award ;  and  attached  to  that  paper 
was  her  receipt  for  every  article,  dated  December  20, 1886. 
This  put  out  of  his  hands  everything  except  the  certificate, 
and  it  does  not  appear  that  any  further  action  was  ever 
taken  in  that  estate.  We  are  of  opinion  that  the  language 
of  the  petition  for  letters,  the  inventory  and  the  two  receipts, 
are  not  conclusive  upon  the  sureties  that  he  received  and 
held  this  money  as  executor,  and  therefore  they  are  not 
bound. 

But  if  Petrie  received  this  money  as  executor,  or  under 
such  circumstances  that  his  bond  is  liable  therefor,  there  is 
another  reason  why  the  persons  who  bring  this  suit  should 
not  be  permitted  to  recover.  We  will  assume  that  as  de- 
fendants did  not  traverse  the  allegations  of  the  declaration  in 
the  first  breach  assigned— that  Petrie  wasted  this  fund  and 
converted  and  disposed  of  it  to  hi^own  use,  they  have  thereby 
admitted  that  averment.  But  the  trust  has  not  lapsed 
because  the  trustee  has  died,  nor  because  he  converted  the 
fund  to  his  own  use,  if  it  can  be  recovered.  Even  if  Petrie 
improperly  received  this  money  as  executor,  that  fact  can 
not  defeat  the  trust.  The  period  of  distribution  has  not 
yet  arrived.  The  widow  is  still  alive,  and  the  youngest 
child  is  not  yet  twenty  years  old.  The  time  has  not  come 
when  the  beneficiaries  suing  here  are  entitled  to  receive 
the  fund.  If  plaintiffs  are  permitted  to  recover  here,  they 
thereby  defeat  the  purpose  of  the  testator  in  establishing 
the  trust.  A  court  of  equity  has  power  to  appoint  a  suc- 
cessor in  trust.  He  would  then  be  entitled  to  receive  the 
fund,  and  upon  receiving  it  he  would  be  bound  to  perform 
the  unexecuted  duties  imposed  upon  the  trustee  by  the 
will.  If,  by  reason  of  the  special  facts  of  this  case,  this 
bond  is  liable  for  the  fund,  he  would  become  entitled  to  sue 
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for  it  and  collect  the  money.  Even  if  the  executor,  by  his 
acts,  made  himself  accountable  as  such  for  the  fund,  and 
even  if  this  bond  is  liable  therefor,  we  fail  to  see  how  suit 
can  be  maintained  upon  this  bond  for  the  fund  until  it  is 
brought  for  the  use  of  some  person  who  is  entitled  to  re- 
ceive it.  In  such  a  case,  perhaps,  an  administrator  da  bonis 
non,  with  the  will  annexed,  when  appointed  and  qualified, 
would  be  entitled  to  receive  the  fund.  The  widow  and 
children  certainly  have  no  present  right  to  its  possession. 
They  have  not  been  appointed  to  receive  it  now,  and  have 
given  no  obligation  binding  them  to  execute  the  trust.  This 
is  not  one  of  those  cases  where  it  is  unnecessary  the  names 
and  interest  of  the  persons  for  whose  use  the  suit  is  brought 
should  appear  in  the  record.  They  are  the  real  plaintiffs, 
and  they  are  the  parties  who  appeal,  as  recited  in  the  appeal 
bond  herein.  We  are  aware  that  defendants  filed  no  plea 
questioning  the  right  of  plaintiffs  to  maintain  a  suit  if  a 
liability  existed.  But  we  can  not  think  that,  because  of  the 
silence  of  defendants  on  this  point,  the  courts  should  permit 
the  widow  and  children  to  defeat  the  trust  and  take  a  fund 
which  the  testator  did  not  intend  they  should  now  receive. 
The  title  the  widow,  and  children  here  assert  is  under  the 
will  of  B.  F.  Brooks,  and  it  shows  they  are  not  yet  entitled 
to  take  the  fund.  The  declaration  did  not  state  a  cause  of 
action  in  the  present  plaintiffs. 

We  are  not  unmindful  that  the  widow  was  entitled  to 
receive  the  interest, but  we  think  it  manifest  this  suit  was  not 
brought  to  recover  interest  for  the  widow,  and  that  no  basis 
is  found  in  the  proof  for  determining  how  much  interest 
was  due  her.  So  long  as  the  trustee  may  have  invested  the 
fund,  as  required  by  the  directions  of  the  testator,  he  would 
only  be  liable  for  such  interest  as  he  was  able  to  get  by  the 
exercise  of  due  diligence.,  Th^  direction  to  keep  the  money 
at  interest  at  eight  per  cent  per  annum  did  not  bind  the 
trustee  if  he  could  not  obtain  that  rate,  nor  after  the  le^al 
rate  of  interest  had  been  lowered  by  statute.  While  the 
failure  of  the  defendants  to  plead  to  the  assignment  that 
Petrie  wasted  said  money  and  converted  it  to  his  own  use, 
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confesses  the  charge,  yet  the  declaration  did  not  state  when 
Petrie  converted  the  money  to  his  own  use,  and  therefore 
that  is  not  admitted.  Petrie  paid  the  widow  the  interest 
in  full  to  February  18,  1892,  and  paid  her  various  sums 
thereafter.  No  proof  was  made  when  Petrie  converted 
this  fund  to  his  own  use,  nor  how  much  interest  he  had 
been  able  to  collect  up  to  that  time,  and  there  was  no  com- 
putation to  show  how  much  interest  the  widow  was  entitled 
to  recover.  The  fourth  plea  only  averred  Petrie  had  paid 
the  widow  all  interest  he  had  received,  and  issue  was 
joined  upon  that  plea.  There  was  no  proof  he  had  received 
more  interest  than  he  had  paid  to  the  widow.  There  was 
no  averment  in  declaration  or  replication  seeking  to  charge 
Petrie  with  interest  he  had  not  collected,  or  with  liability 
to  the  widow  for  interest  upon  the  fund  after  he  con- 
verted it  to  his  own  use.  If  the  court  below  thought  the 
widow  entitled  to  recover  interest  in  this  suit,  there  was  no 
basis  shown  by  which  it  could  have  determined  what  sum 
to  award  her.  Propositions  of  law  were  presented  by 
plaintiffs,  but  none  upon  the  subject  of  interest  due  the 
widow.  The  suit  was  not  brought  for  the  use  of  the  widow 
alone,  but  for  the  use  of  the  widow  and  children  and  guard- 
ian of  the  minor  children.  If  this  bond  is  liable  for  the 
fund,  still  no  error  appears  in  not  awarding  the  widow 
interest  in  this  suit. 

It  is  argued  the  failure  of  the  executor  to  file  a  report 
entitled  plaintiffs  to  nominal  damages,  and  the  judgment 
should  therefore  be  reversed  and  the  cause  remanded.  This 
point  is  purely  technical,  for,  if  we  are  correct  in  conclud- 
ing this  fund  was  not  part  of  the  estate  to  be  accounted 
for  to  the  County  Court,  then  the  papers  filed  there  by  the 
executor  showed  he  had  turned  over  to  the  widow  all  the 
personal  property  of  the  estate;  and  the  only  report  he 
could  have  made  would  have  been  to  formally  charge  him- 
self with  said  property  and  credit  himself  for  its  delivery 
to  the  widow;  that  is,  to  state  in  the  form  of  a  report  only 
facts  and  figures  already  appearing  in  papers  filed  by  the 
executor  in  1886.     Plaintiffs  tendered  various  propositions 
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of  law,  but  none  upon  the  subject  of  the  right  to  recover 
nominal  damages  because  of  the  failure  to  file  a  report. 
They  moved  for  a  new  trial,  and  filed  the  points  relied 
upon  therefor,  and  did  not  assign  failure  to  award  nominal 
damages  as  one  of  them.  Thev  are  restricted  to  the  rea- 
sons  they  then  assigned. 

Besides,  courts  will  not  award  a  new  trial  merely  to 
enable  a  party  to  recover  nominal  damages.  Comstock  v. 
Brosseau,  65  111.  39;  Thisler  v.  Hopkins,  85  111.  App.  207; 
Hyatt  v.  Wood,  3  Johns.,  238. 

The  judgment  is  affirmed. 


Warren  Co.  Agricultural  Society  v.  Howard  McKinley. 

1.  Exhibitors— Right s  of  Agricultural  Societies. — Parties  exhibit- 
ing horses  upon  race  tracks  at  agricultural  fairs  have  a  right  to  assume 
that  a  reasonably  safe  track  will  be  furnished  them  upon  which  to  dis- 
play their  horses,  and  kept  clear  of  obstructions. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Warren  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  April  11,  1901. 

Kirkpatrick  &  Alexander,  attorneys  for  appellant. 
Grier  &  Stewart,  attorneys  for  appellee. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  to  recover  damages  for 
personal  injuries  sustained  by  appellee  in  consequence  of 
being  thrown  from  a  road  cart,  in  which  he  was  driving  a 
"  roadster  mare  "  in  a  comj>etition  held  by  appellant  at  its 
county  fair,  held  September  13  to  September  16,  1898. 
There  was  a  trial  by  jury  in  which  appellee  recovered  a 
verdict  for  $525.  A  motion  for  new  trial  was  overruled 
and  judgment  entered  on  the  verdict,  from  which  the 
defendant  appeals  to  this  court. 

Appellant  is  incorporated  as  an  Agricultural  Society, 
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holding  annual  county  fairs.  Prior  to  the  time  of  holding 
the  fair  September  13  to  16,  189S,  it  published  and  caused 
to  be  circulated  a  premium  list  in  which  under  class  A, 
division  9,  a  premium  was  offered  for  the  best  "  sweep- 
stakes roadster  mare  (three  years  old  and  over),  D.  A. 
Turnbull,  Supt."  To  the  lists  were  added  the  amount  of 
the  premium.  It  seems  that  each  superintendent  appointed 
his  own  judges,  two  of  which  passed  on  the  exhibit,  and  if 
they  agreed,  the  premium  was  awarded;  if  not,a  third  judge 
was  called  in  to  act  as  referee  or  umpire  and  decide  between 
them.  In  this  class  A,  division  9,  sweepstakes  roadster 
mares,  three  years  old  and  over,  appellee  was  exhibiting  a 
mare  belonging  to  and  entered  by  one  Ora  Staat.  Only 
one  other  mare  was  exhibiting  in  this  class  and  division  at 
the  same  time,  which  was  being  driven  by  one  Holliday. 
While  driving  the  roadsters  on  the  track,  one  of  the  judges 
told  McKinley  and  Holliday  to"  step  them  down  through 
the  stretch,"  which  they  proceeded  to  do,  and  while  the  two 
mares  were  going  down  the  stretch  at  a  two-fifty  to  three 
minute  gait,  the  cart  in  which  appellee  was  sitting  came 
into  contact  with  a  wagon  standing  on  the  trfck,  and  some 
of  the  witnesses  say  nearly  half  way  across  the  track, 
whereby  appellee  was  thrown  out  of  his  cart,  his  leg  broken 
and  otherwise  injured.  The  claim  of  appellee  is  that  appel- 
lant was  guilty  of  negligence  in  not  having  the  track  kept 
clear  so  that  he  could  drive  thereon  with  reasonable  safety 
while  exhibiting  the  mare  he  was  driving.  It  appears  from 
the  evidence  that  quite  a  large  crowd  of  people  had  gath- 
ered upon  the  track  while  the  exhibition  was  going  on, 
which  obscured  any  view  of  the  wagon,  and  that  there  was 
another  exhibition  taking  place  at  the  same  time  behind 
the  crowd  upon  the  track,  which  it  is  argued  was  further 
negligence  on  the  part  of  appellant. 

It  is  insisted  by  appellant  that  appellee  was  driving  at 
such  a  rapid  gait  as  to  be  guilty  of  such  negligence  as  pre- 
cludes a  recovery  in  this  case.  It  is  true  the  rules  of  the 
society  did  not  require  speed  as  one  of  the  conditions  or 
considerations  in  awarding  premiums  in  this  class,  but  the 
evidence  shows  that  the  judges  directed  the  exhibition  of 
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speed  and  that  the  drivers,  including  appellee,  were  acting 
under  their  directions.  Whether  the  speed  was  so  great 
under  all  the  circumstances  as  to  render  appellee  guilty  of 
such  negligence  as  to  bar  a  recovery  was  a  fact  for  the  con- 
sideration of  the  jury  under  the  court's  instructions.  We 
think  the  jury  were  warranted  in  finding  that  appellant 
was  guilty  of  negligence  in  permitting  such  a  large  crowd 
to  gather  upon  the  track  and  in  allowing  a  vehicle  to  stand 
across  the  roadway  hidden  by  the  crowd,  and  also  in  per- 
mitting another  exhibition  to  be  taking  place  at  the  same 
time.  In  our  opinion  exhibitors  had  a  right  to  assume  that 
a  reasonably  safe  place  would  be  furnished  and  kept  clear 
upon  which  to  display  the  animals  entered  in  the  compe- 
tition. 

It  is  complained  that  the  court  permitted  evidence  as  to 
the  manner  in  which  former  exhibitions  had  been  conducted 
on  the  same  dav.  We  think  there  was  no  error  in  this.  It 
was  proper  as  tending  to  show  what  exhibitors  supposed 
and  had  reason  to  suppose  would  be  expected  of  them,  and 
also  to  show  what  was  meant  by  the  order  to  "  let  the 
mares  step  down  the  stretch." 

Much  complaint  is  made  as  to  giving  and  refusing 
instructions.  On  the  part  of  the  plaintiff  six  instructions 
were  given.  On  the  part  of  the  defendant  twenty-two 
instructions  were  asked  of  which  fifteen  were  given  and 
seven  refused.  We  do  not  feel  it  incumbent  upon  us  to 
extend  the  limits  of  this  opinion  by  discussing  each  objec- 
tion in  detail,  but  content  ourselves  by  saying  that  we  find 
no  material  error  in  those  given  for  plaintiff. 

The  fifteen  instructions  given  for  the  defendant  fully  and 
fairly  gave  the  jury  the  law  of  the  case  as  applicable  to  the 
defense.  As  to  the  refused  instructions,  some  of  them  were 
embodied  in  others  given  at  the  instance  of  the  defendant; 
and  others  we  think  were  incorrect  and  were  properly 
refused. 

On  the  whole,  the  case  seems  to  have  been  fairlv  tried, 
and  we  see  no  sufficient  reason  for  setting  aside  the  verdict 
and  reversing  the  judgment,  which  will  therefore  be 
affirmed. 
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Jacob  A.  Henry  y.  Eleanor  Jewett  et  al. 

1.  Corporations— Capital  Stock  a  Trust  Fund  for  the  Payment 
of  Debts.—  The  capital  stock  and  property  of  a  corporation  are  a  trust 
fund  for  the  payment  of  its  debts,  and  its  assetu  in  the  hands  of  stock- 
holders are  regarded  in  equity  as  the  property  of  the  corporation  and 
subject  to  the  claims  of  its  creditors. 

Creditors'  Bill.— Appeal  from  the  Circuit  Court  of  Will  County;  the 
Hon.  Robert  W.  Hilschkr,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.    Affirmed.     Opinion  filed  April  11,  1901. 

George  S.  House,  attorney  for  appellant. 

J.  L.  O'Donnkll,  attorney  for  appellees;  Morrill 
Spragce,  J.  W.  D'Arcy,  and  J.  W.  Downey,  of  counsel. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity,  filed  in  the  Circuit  Court  of 
Will  County,  by  Eleanor  Jewett,  against  appellant,  seeking 
to  enforce  payment  by  him  of  a  certain  judgment  she  held 
against  the  Joliet  Street  Railway  Company,  on  the  ground 
that  he,  the  principal  stockholder  in  said  company,  bad 
received  all  the  proceeds  of  the  sale  of  the  entire  assets  of 
said  company  to  one  Henry  R.  Cox.  Other  stockholders 
were  made  parties  defendant  to  the  bill,  as  also  were  other 
creditors  of  the  railway  company,  some  of  whom  had  put 
their  claims  into  judgment  or  had  suits  pending  for  that 
purpose.  Cross-bills  were  filed  by  John  Neppa,  adminis- 
trator of  the  estate  of  Frank  Neppa,  deceased,  and  also  by 
Frank  Barthelme,  administrator  of  the  estate  of  Laura 
Barthelme,  deceased,  the  said  Frank  Barthelme  having  been 
made  a  defendant  to  the  original  bill  by  leave  of  court. 
All  the  defendants  answered  Mrs.  Jewett's  bill  and  the 
cross-bills  were  duly  answered.  Ernest  Rudd,  by  leave  of 
court,  was  also  made  a  defendant  to  the  original  bill,  which 
he  answered,  and  filed  a  cross-bill,  setting  up  his  rights  as 
a  judgment  creditor. 

It  appears  from  the  evidence  that  Henry  was  the  principal 
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stockholder  and  president  of  the  Joliet  Street  Railway 
Company,  and  that  on  June  24,  1390,  he  entered  into  an 
agreement  with  Henry  P.  Cox  to  sell  and  transfer  to  the 
latter  all  the  shares  of  stock  of  said  railway  company, 
being  3,000  shares  of  the  par  value  of  $100  each,  together 
with  the  possession,  management  and  control  of  the  prop- 
erty and  franchises  of  the  Joliet  Street  Railway  Company. 
This  agreement  was  in  writing,  and  on  the  part  of  Henry 
it  was  agreed  that  the  pro|>erty  of  the  Joliet  Street  Rail- 
way Company  was  free  from  all  liens  and  incumbrances 
other  than  an  issue  of  $75,000  first  mortgage  bonds  of  the 
company.  On  the  part  of  Cox  it  was  agreed  that  he  should 
cause  a  new  corporation  to  be  organized  under  the  laws  of 
the  State  of  Illinois,  to  be  called  the  "Joliet  Railway  Com- 
pany,"  for  taking  over  all  the  property  and  franchises  of 
the  existing  "Joliet  Street  Railway  Company,"  with  a 
capital  stock  of  $300,000,  and  should  make  and  execute  a 
mortgage  of  the  property  and  franchises  to  be  by  it 
acquired,  securing  an  issue  of  $250,000  five  percent  twenty 
vear  gold  bonds. 

Cox  also  contracted  that  he  would  pay  said  Henry  for 
said  3,000  shares  of  the  stock  of  the  old  company,  $50,000 
of  the  stock  of  the  new  corporation  at  its  par  value,  $50,000, 
in  the  bonds  of  the  new  corporation  at  their  par  value,  and 
$100,000  in  cash  payable  at  the  times  specifically  men- 
tioned in  the  agreement.  In  paragraph  seven  of  the  agree- 
ment it  was  further  provided  that  "said  Henry  shall  be 
entitled  to  receive,  retain  and  collect  all  earnings  of  the 
property  to  this  date,  and  all  accounts  and  bills  receivable, 
and  he  shall  on  his  part  pay  all  operating  expenses, 
accounts  and  bills  payable,  and  all  claims  and  demands  of 
whatever  nature  now  existing  against  the  company,  so  that 
the  said  Cox  shall  acquire  the  possession  of  the  Joliet 
Street  Railway  Company  on  this  day  free  from  all  claims 
and  demands  of  whatever  nature  other  than  the  bonds, 
taxes  and  paving  assessments,"  theretofore  specified  in  the 
agreement. 

It  further  appeared  from  the  evidence  that  Cox  proceeded 
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to  have  the  new  company  organized  under  the  name  "  Joliet 
Railway  Company;"  that  he  paid  Henry  tho  $100,000  cash 
and  delivered  to  him  the  stock  and  bonds  of  the  new  cor- 
poration to  the  amount  of  $100,000  more  according  to  the 
terms  of  the  agreement,  and  that  Henry  turned  over  to  Cox 
or  to  the  person  designated  b}r  him,  the  entire  stock  and 
property  of  the  old  Joliet  Street  Railway  Company. 

On  the  hearing  of  the  cause  there  was  a  decree  finding 
that  said  Jacob  A.  Henry  holds  the  money,  stock  and  bonds 
paid  by  the  Joliet  Railway  Company  for  and  on  the  pur- 
chase price  of  the  property  of  the  Joliet  Street  Railway 
Company,  and  that  said  purchase  price  is  subject  to  a  lien 
in  favor  of  the  creditors  for  the  lawful  debts  of  said  Joliet 
Street  Railway  Company.  The  decree  further  found  the 
amount  due  each  judgment  creditor  and  ordered  that  said 
Henry  pay  the  same.  From  this  decree  Henry  appeals  to 
this  court. 

The  main  defense  interposed  by  Henry  in  the  court  below 
and  relied  on  here,  is  that  he  only  sold  the  stock  of  the  old 
company  to  Cox  and  not  its  assets  and  franchises.  We  do 
not  so  understand  the  scope  and  intent  of  the  agreement. 
The  clear  purpose  was  to  sell  and  transfer  to  Cox  not  only 
the  stock,  but  the  property  and  franchises  of  the  Joliet 
Street  Railway  Company.  That  must  have  been  the  under- 
standing of  the  parties,  because  they  at  once  proceeded  to 
give  that  effect  to  the  agreement.  The  purpose  of  the  deal 
was  to  have  created  a  new  corporation  "  for  the  purpose  of 
taking  over  all  the  property  and  franchises  of  the  existing 
Joliet  Street  Railway  Company,"  as  recited  in  clause  three 
of  the  agreement.  This  understanding  was  carried  out. 
Cox  was  but  a  mere  medium  through  which  to  transfer  the 
title  of  the  old  corporation  to  the  new  one.  All  the  prop- 
erty and  assets  passed  to  the  Joliet  Railway  Company  and 
Henrv  received  the  entire  avails  of  the  sale.  The  law  is 
well  settled  that  the  capital  stock  and  property  of  a  corpo- 
ration is  a  trust  fund  for  the  payment  of  its  debts,  and 
assets  of  the  corporation  in  the  hands  of  stockholders  are 
regarded  in  equity  as  the  property  of  the  corporation  and 
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subject  to  the  claims  of  its  creditors.  (Singer  v.  Hutch- 
inson, 183  111.  606.)  We  think  the  case  just  cited  is  decisive 
of  the  liability  of  Henry  under  the  evidence  in  this  case. 
He  sold  to  Cox  the  entire  capital  stock  and  property  of  the 
Joliet  Street  Railway  Company,  and  received  $200,000 
therefor,  which  in  equity  he  still  holds  as  a  trust  fund  for 
the  payment  of  claims  and  judgments  against  the  old  cor- 
poration. In  good  conscience  also  he  ought  to  be  held 
liable,  because  in  his  written  agreement  with  Cox,  he  con- 
tracted and  promised  to  pay  all  claims  and  demands  of 
whatever  nature  then  existing  against  the  old  company,  so 
that  Cox  should  obtain  possession  thereof  free  from  all 
claims  and  demands  other  than  the  bonds,  taxes  and  paving 
assessments. 

We  think  the  defense  insisted #on  in  the  court  below  was 
untenable,  and  the  objections  now  urged  in  this  court  to 
the  decree,  are  without  merit.  In  our  opinion  the  decree 
was  right  and  must  be  affirmed. 


Toledo,  P.  &  W.  Ry.  Co.  v.  Jacob  Patterson. 

1.  Practice— Province  of  the  Court  on  Motions  to  Find  for  the  De- 
fendant.—In  an  action  for  personal  injuries,  upon  a  motion  to  find  the 
defendant  not  guilty,  the  court  is  not  at  liberty  to  pass  upon  the  weight 
of  the  evidence.  When  that  for  the  plaintiff,  considered  alone  and 
without  reference  to  the  countervailing  testimony,  is  sufficient  to  sup- 
port a  verdict  for  the  plaintiff,  such  motion  must  be  denied. 

2.  Negligence—  What  is,  in  Aged  People. — A  person  eighty  years 
of  age  is  to  be  chargeable  with  negligence  where  he  puts  himself  in  a 
place  of  danger  by  driving  a  horse  and  wagon  on  a  trot  up  to  a  railroad 
crossing  until  the  moment  he  catches  Right  of  a  rapidly  approaching 
freight  tiain  by  which  his  horse  becomes  frightened  and  runs  away. 

3.  Same— Permitting  Elevators  and  Coal  Shutes  at  Crossings. — It  can 
hardly  be  said  that  to  have  elevators  and  coal  shutes  at  a  railroad  cross- 
ing is  negligence  per  se  in  a  railroad  company,  where  such  buildings  are 
necessary  to  conduct  its  business.  Such  constructions,  however,  devolve 
upon  the  company  the  duty  of  exercising  greater  care  in  approaching 
the  crossing  and  giving  notice  thereof  than  is  required  where  no  such 
constructions  exist. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Woodford  County;  the  Hon.  George  W.  Patton,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Reversed 
and  remanded.    Opinion  filed  April  11,  1901. 

Stevens  i&  Horton,  attorneys  for  appellant. 

m 

Ellwood,  Meek  &  Lovett,  attorneys  for  appellee. 

Mb.  Justice  Ckabtrer  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against 
appellant,  to  recover  damages  for  injuries  sustained  by  him 
in  a  runaway  accident  on  the  15th  day  of  June,  1898,  at 
the  village  of  Eureka,  in  Woodford  county,  which  accident 
he  claims  was  caused  by  the  negligence  of  appellant.  On 
the  day  above  mentioned,  appellee,  then  over  eighty  years 
old,  drove  into  the  village  in  an  open  buggy  drawn  by  one 
horse,  stopped  first  at  Shaw's  chicken  house,  some  two 
hundred  or  two  hundred  and  fifty  feet  from  the  tracks 
of  the  appellant  railway  company,  north  of  the  intersection 
of  said  tracks  with  College  street,  and  after  delivering  some 
eggs  there,  started  to  drive  south  across  the  railroad  tracks, 
moving  on  a  slow  trot,  as  he  says,  and  when  he  arrived 
within  twelve  to  forty  feet  of  the  main  track,  or,  as  he 
testifies,  when  his  horses'  feet  were  upon  the  side- 
track, one  of  appellant's  freight  trains  came  from  the 
west,  and  as  it  neared  the  crossing  the  horse  became 
frightened,  suddenly  turned  around  and  ran  away,  throw- 
ing him  out  of  the  buggy,  whereby  he  was  grievously 
injured.  The  declaration  in  the  first  and  second  counts 
charges  negligence  in  failing  to  give  the  statutory  signals 
and  avers  that  no  bell  was  rung  or  whistle  blown  for  the 
crossing.  In  the  third  and  fifth  counts  it  is  averred  by  way 
of  inducement,  or  as  setting  forth  the  situation  and  sur- 
roundings of  the  crossing,  that  there  were  obstructions  to 
the  view  along  the  track,  setting  out  what  such  obstruc- 
tions were.  It  is  not  charged  that  the  obstructions  caused 
the  injury,  but  that  they  hindered  plaintiff  from  seeing  the 
train;  and  it  is  averred  that  the  sudden  approach  of  the 
train  frightened  the  horse  and  caused  it  to  run  away*    The 
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fourth  count  set  out  an  ordinance  of  the  village  of  Eureka, 
limiting  the  speed  of  freight  trains  to  six  miles  per  hour 
while  passing  through  the  village,  and  charged  that  the 
train  in  question  was  running  at  the  rate  of  twenty  miles  per 
hour,  and  averred  that  "  by  reason  and  in  consequence  of 
which  default  and  neglect,"  the  horse  which  plaintiff  was 
driving  was  caused  to  turn  to  the  left,  upset  the  buggy  and 
throw  the  plaintiff  to  the  ground  and  greatly  injure  him, 
etc.  The  case  has  been  twice  tried  b}r  a  jury.  On  the  first 
trial,  the  jury  returned  a  verdict  for  plaintiff  for  $1,800, 
which  was  set  aside  by  the  court  and  a  new  trial  granted. 
On  the  second  trial,  there  was  a  special  verdict  that  the 
statutory  signals  were  given,  and  also  that  appellee  was  in 
the  exercise  of  due  care  at  the  time  of  the  accident.  A 
general  verdict  was  rpturned  for  plaintiff  for  $900,  upon 
which  judgment  was  entered,  to  reverse  which  this  appeal 
is  prosecuted. 

No  complaint  is  made  by  appellant  as  to  the  rulings  of 
the  court  upon  the  evidence  or  instructions,  except  as  to 
the  refusal  of  an  instruction  to  find  the  defendant  not 
guilty,  but  it  is  insisted  that  the  verdict  is  against  the 
weight  of  the  evidence.  The  questions  in  controversy 
really  are :  1.  Was  the  train  run  at  a  rate  of  speed  prohib- 
ited by  the  ordinance,  that  is,  in  excess  of  six  miles  per 
hour?  2.  Did  the  excessive  speed,  if  shown,  cause  the 
horse  to  become  frightened  and  run  away  ?  3.  Was  the 
appellee  exercising  due  care  for  his  own  safety  when 
approaching  the  crossing  in  the  manner  shown  by  the 
evidence  ? 

There  was  no  error  in  refusing  the  instruction  to  find  the 
defendant  not  guilty.  The  court,  upon  such  a  motion,  is 
not  at  liberty  to  pass  upon  the  weight  of  the  evidence.  If 
the  evidence  for  the  plaintiff  considered  alone  and  without 
regard  to  the  countervailing  testimony  is  sufficient  to  sup- 
port a  verdict  such  an  instruction  is  properly  refused.  In 
this  case  the  evidence  for  plaintiff  would  have  supported 
a  verdict  if  uncontradicted  by  the  evidence  for  the 
defendant,    hence  the  court  could   not    have  given   this 
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instruction  without  deciding  that  the  evidence  for  plaintiff 
was  overcome  by  that  admitted  for  the  defendant,  which 
would  have  been  passing  on  the  weight  of  the  evidence. 

As  to  the  first  two  questions  above  stated  there  is  great 
conflict  in  the  evidence,  which  we  deem  it  unnecessarv  to 
discuss  as  the  judgment  must  be  reversed  and  the  cause 
remanded  for  another  reason. 

Was  the  plaintiff  himself  in  the  exercise  of  due  care  for 
his  own  safety  at  the  time  of  the  accident  ?  On  this  point 
the  jury  found  specially  that  he  was,  and  it  is  insisted  that 
the  question  being  one  of  fact,  the  finding  should  be  upheld 
by  this  court.  While  much  weight  should  be  given  to  the 
verdict  of  the  jury,  it  is  not  the  practice  of  appellate  courts 
to  sustain  such  verdicts  when  they  are  clearly  against  the 
weight  of  the  evidence,  which  question  it  is  the  province  and 
duty  of  such  courts  to  consider  and  determine.  (C.  &  A.  R. 
E.  Co.  v.  Heinrich,  157  111.  38S.)  In  the  case  before  us  we 
are  of  opinion  that  the  finding  of  the  jury  as  to  the  due  care 
of  the  plaintiff  is  not  supported  by  the  evidence.  As  we 
have  seen,  appellant  was  upward  of  eighty  years  old,  an 
age  when  most  men  are  incapacited  from  active  business. 
He  was  driving  alone,  and  approached  the  crossing  of  the 
railroad  tracks  in  College  street,  driving  his  horse  on  a  trot 
until  the  moment  when  he  and  the  horse  caught  sight  of  the 
freight  train  which  he  says  "flashed"  by  him;  whereupon 
the  horse  became  frightened  and  unmanageable,  turned 
around  and  ran  away.  Several  other  people  in  the  vicinity, 
a  number  of  whom  were  further  awav  from  the  crossing 
than  appellant  was,  heard  the  train  coming;  certainly  two, 
and  apparently  three  of  these  persons  called  out  to  him  a 
warning  of  the  coming  train  to  which  he  gave  no  heed. 
He  claims  to  have  looked  and  listened  for  the  approach  of 
any  train  but  that  he  did  not  see  or  hear  one;  that  he  could 
not  see  because  of  the  obstruction  to  the  view  of  the  track 
on  which  the  train  was  coming.  He  also  swears  his  hearing 
and  sight  were  good.  If  his  hearing  was  all  right  no  reason 
is  perceived  why  he  did  not  hear  the  noise,  or  as  some  of 
the  witnesses  call  it  the  "rumbling"  or  the  "rattling"  of  the 
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train,  as  well  as  the  shouts  given  to  warn  him  of  its 
approach,  as  a  number  of  other  persons  did  who  were  much 
further  away.  If,  however,  his  hearing  was  defective,  he 
was  certainly  chargeable  with  negligence  in  putting  him- 
self in  such  a  place  of  danger.  The  obstructions  appear  to 
have  been  only  such  as  are  usually  found  about  railroad 
stations.  It  can  hardly  be  said  that  to  have  an  elevator 
or  coal  chute  at  a  railroad  station  is  negligence  per  se  where 
such  buildings  are  necessary  in  conducting  railroad  busi- 
ness. Such  obstructions,  however,  devolve  upon  the  rail- 
road company  the  duty  of  exercising  greater  dire  in  ap- 
proaching the  crossing,  and  giving  notice  thereof,  than 
would  be  required  where  no  obstructions  exist.  But  here 
the  jury  found  the  statutory  signals  had  been  given.  Again, 
had  appellee  been  at  all  observing  he  would  have  noticed  a 
team  standing  on  College  street,  at  the  other  side  of  the 
tracks,  waiting  to  cross  after  the  train  should  pass  by. 
If  he  had  been  on  the  look-out,  as  he  should  have  been,  this 
would  naturally  haveattracted  his  attention  and  caused  him 
likewise  to  stop  and  ascertain  the  reason,  and  had  he  done 
so,  no  doubt  he  would  have  discovered  the  train  and  the 
accident  would  have  been  avoided.  We  think  the  weight 
of  the  evidence  on  this  feature  of  the  case  is  against  the 
finding  of  the  jury  and'  that  it  ought  not  to  be  sustained. 

For  the  reason  stated  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial.    Reversed  and  remanded. 
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